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In  the  Fifty-sixth  Tear  of  the  Reign  of  George  III. 


memorandum: 

£ARLY  in  ths8  tern  J(*n  HuUcck,  of  Gra^s^Inth 
Em).  was  called  to  the  degree  of  the  Coi^  and  gave 
rings  with  the  motto  Auspichm  meUoris  CEvi* 


EVSBBTT  V.  COOCH.  March  9. 

HTHIS  was  an  action  of  assumpsit  against  the  Defend-  Where  a  turn- 

ant,  as  the  treasnrer  appointed  under  a  turnpike  ^',^^?"^** 

act^  S5  G.  2*9  for  repairing  the  middle  division  of  the  ^^g^^  had 

road  from  Sqyston  to  Wtmdesford  bridge,  and  from  caute  of  action 
--^T-  T/  5'  agahutthtjui. 

ticeft  be  shoold  me  tbe  tteMwens  Held  that  the  action  agatost  the  treasurer  wat 
•ubftkoted  only  for  such  action  a»  might  be  maimained  against  the  whole  body  of 
trustees*  and  that  an  action  would  not  lie  against  him  for  the  act  of  fire  trusccesy 
diough  tljey  formed  a  quorum* 

Voi-VU.  B  Hunting' 
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1816.  Huntingdon  to  Somersham.  The  Plaintiff  averred  that 
on  the  day  of  the  first  meetuig  of  the  tr^ttees  therein 
appointed,  he  was  the  lessee  under  a  lease,  granted  by 
yirtue  of  former  acts,  of  the  tolls  received  at  the  Gfoc^ 
manchesier  gat^  at  the  annual  rent  of  685II,  for  a  term 
of  three  years;  that  the  new  act  enacted*  that  on  the 
day  of  the  first  meeting  of  the  trustees  for  carrying  that 
act  into  execution,  the  then  existing  lease  of  the  tolI%^ 
payable  at  the  GodmanchesUr  gate,  should  determine ; 
and  if  the  Lessee  thereof  should  make  it  appear,  or 
|>rove^  to  the  trustees,  that  any  loss  or  injury  would  be 
sustained  by  him  in  consequence  thereof  then  any 
five  or  more  trustees  were  authoriaed  and  required  to 
make  a  just  and  fair  compensation  and  sati8fiu:tion  for 
the  same»  to  the  lessee;  that  the  Plaintiff's  lease  of  the 
tolls  at  Go^maneiesier  gBtef  was  therdiy  determined; 
that  the  Plaintiff  afterwards  made  it  appear,  and  proved, 
to  the  trustees,  that  a  loss  to  the  amount  of  1 122.  105. 
was  sustained  by  him  in  consequence  of  his  lease 
having  so  determined,  by  reason  whereof  and  by  force 
of  the  new  act,  the  trustees  became  liable  to  m^kea  fiui: 
and  just  compensa|ion  and  satisfiK:tion  to  the  Plaintiff 
for  such  loss,  and  being  so  liable  they,  in  consideration 
thereof,  afterwards  promised  the  Plaintiff  to  make  him 
such  compensation,  when  requested;  that  xiaJ.  105. 
was  a  &ir  compensation,  whereof  the  trustees  had  no- 
tice^ and  were  requested  to  pay,  but  had  not  paid. 
This  cause  was  tried  at  the  HwUingdm  Spring  assizes 
1 8 16,  before  Wood  B.,  when  it  appeared,  that  the  act 
referred  to  contained  a  chuse,  of  which  the  substance 
is  above  correcUy  alleged,  and  also  enacted,  that  if 
tiie  trustees  should  neglect  or  refuse  to  make  a  fair  and 
just  compensation  for  any  loss  and  injury  which  might 
be  sustained  by  vacating  the  lease,  such  compensation 
should  and  might  be  sued  for  in  any  court  of  record 
II  at 
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at  Westndnaer^  and  also  a  danae,  «<  that  in  case  any 
peraon  thgulddeembimself  aggrieved  by  any  thing  done 
by  the  trustees  under  that  act,  he  should  sue  the  trea- 
sorer.   The  Defendant  was  treasurer,  and  the  Plaintiff 
had  been  lessee  of  the  toUs  at  the  Gpdmanchester  gate, 
fin:  a  term,  of  which,  when  nine  months  wera  unexpired, 
the  Plaintiff  delivered  to  th^  trustees,  at  their  first 
meeting,  upon  their  request,  an  account  of  his  receipts ; 
by  which  he  made  it  appear,  and  offered  to  prove^  that 
he  made  a  profit  of  i  sol.'  per  annum  by  that  gate, 
•huming  that  the  whole  recdpts,  after  deducting  the 
rent,  were  his  profit,  and  he  required  a  compensation 
on  that  basis.  Tbetrgsteesthouf^this  demand  too  high, 
and  said  they  most  postpone  the  consideration  of  the 
compenaation  till  the  new  toMs  were  leased,  and  a^oamed 
the  meetings  promising  to  oontider  of  it    At  the  ad- 
joammeut  the  Plaintiff  beorme  the  h%hest  bidder  for 
the  new  tolls,  upon  terms  which  were  more  beneficial 
to  him  than  the  lease  of  the  old  tolls  had  been,  and  the 
trustees,  thinking  that  the  net  profits  under  the  new 
lease  exceeded  the  whole  receipts  under  the  old  lease, 
mformed  the  Plaintiff  that  they  considered  the  benefit 
which  he  would  thereby  receive,  to  be  a  sutficient  compen- 
sation for  the  loss  he  had  sustained  by  vacating  the  old 
lease.    Frere  Seijt.  for  the  Defendant,  objected  that  the 
Phuntiff  was  not  entitled  to  recover,  because  he  had  not 
proved,  by  evidence  to  the  trustees,  the  extent  of  his 
damage.     Wood  B.  thought  that  the  account  exhibited 
had  sufficiently  made  some  damage  appear,  and  that  it 
sufficed  if  one  branch  of  the  alternative  were  satisfied. 
The  Defendants  then  oflered  evidence  of  the  value  of 
the  new  leases ;  Wood  B.  thought  that  the  measure  of 
compensation  was  the  value  of  the  old  lease,  and  that 
whether  the  Pkintifl^  or  a  stranger,  were  the  tenant  of 
the  new  tolls,  and  what  was  the  value  of  the  new  lease, 

B  2  was 
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1 S 1^  ^  was  a  matter  wholly  itrelevant.  The  jury  found  a  ter- 
dict  for  the  Plamtiff,  with  156/.  13s.  6d.  damages,  sab- 
ject  to  a  point  reserved. 

Frere  Serjt.  in  £^iu^€r  term  obtained  a  rule  nisi,  either 
to  set  aside  the  verdict,  and  ester  a  Kionsuit,  or  to  arrest 
thejudgmenL 

Blosset  Serjt.  shewed  cause  against  this  rule*  First* 
the  new  lease  was  no  compensation :  the  Plaintiff  was 
the  purchaser  of  it  at  its  fiill  valne^  being  die  highest 
bidder.  Next,  when  the  trustees  awarded  to  the  Plain- 
tiff^ as  compensation,  that  which  is  no  compensation, 
they  were  guilty  of  a  refiisal  to  compensate.  If  the 
Plaintiff  at  first  demanded  too  much,  that  did  not  dis* 
charge  them  from  giving  what  he  was  entitled  to. 
Next,  the  action  given  by  the  statute  is  not  an  action 
for  damages  for  not  compensating,  but  an  action  -for 
the  compensation  itself.  Debt  lies  upon  any  statute 
which  gives  an  advantage  to  another  for  the  recovery 
of  it.  (a)  And  where  debt  formerly  lay,  indebitatus  as- 
sumpsit may  now  be  maintained.  The  action  is  pro- 
perly brought  against  the  treasurer,  because  the  statute 
so  directs.  And  an  express  promise  by  the  trustees,  is 
both  averred  in  the  declaration,  and  is  supported  by 
evidence  of  an  express  promise ;  but  if  evidence  of  the 
express  promise  were  wanting,  it  would  be  intended 
after  this  verdict 

Per  Curiam,  stopping  Frere.  The  act  puts  the  trear 
surer  in  the  place  of  the  trustees,  but  this  action  sup- 
poses that  if  the  act  had  not  substituted  the  treasurer, 
the  Plaintiff  might  have  sued  the  entire  body  of  trus- 
tees.    The  act  of  those  trustees  who  were  present  at; 

(n)  Co.  Dig.  Dett.  k»  9. 

10  the 
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the  meetingy  and  prooused,  would  not  readier  th^  winJe        1816:. 

bcKly  liaUe  to  an  action.     This  is  a  strange  dause^  and 

the    Plaintiff  is    under    great    difficulties:    but   the 

onJj  office  of  the    Court   at    present,   is   to  decide       Co^oei • 

whether  this  form  of  action  can  be  maintained.      It 

cannot  be  upheld,  as  being  confirmed  \)y  the  verdict, 

because  the  ohyection  was  taken  at  nisi  prim.     We 

will  not  undertake  to  say  whether  the  Iqislature  m^y 

not  have  introduced,  with  intention  to  give  a  remedy*  a 

clause  which  proves  ineffectual,  but,  as  the  case  stands, 

there  must  be  judgm^it  of 

Nonsuit 

"  ""■^^^■■^W^^'  Suae  15. 

Edmunds  v.  Watson.  t£^^^' 

CH)PLEY  Sent,  had  obtained  on  behalf  of  the  Jate  H**  **? 
/  taken  under  a 

sheriff  of  Yprkj  upon  the  authority  of  Alchin  v.  ^,-  /aciajf  !• 

JVells  {a)f  a  rule  nisi  for  discharging  a  rule,  whereby  ^^^  to  call 

the  Defendant  called  on  the  sheriff  to  return  a  writ  of  ^,^^  i^^ 

Jieri/aciaSj  under  which  the  sheriff  had  seized  a  boat  writ,  whether 

of  the  Defendant's,  and  had,  by  the  Defendant's  special  ^g«of»^*^« 

,      .        ^1        7         ti        J  1    J  .11  been  told  to 

iuithority,  delayed  to  sell,  and  had  retamed  the  posset-  another,  or  re- 

sion,  until  the  Defendant  afterwards  paid  the  debt,  and  deemed  by 

costs  and  poundage,   which   the   sheriff  msisted    on 

receiving  before  he  would  give  up  the  possession  of  the 

boat :  the  Defendant  had  commenced  an  action  against 

the  sheriff  for  extortion,  in  furtherance  of  which,  he 

wished  to  obtain  the  evidence  of  the  sheriff's  return. 

Shepherd,  Solicitor-General,  shewed  cause.  Where- 
ever  the  sheriff  under  the  Jieri  facias  has  levied  the 
money,  he  is  bound  to  return  the  writ.     In  this  case 

{a)  s  Term  Rep.  470. 

B  3  he 
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he  has  seized  the  goods,  though  he  has  not  sold  them, 
bat  the  owner  has  redeemed  them,  and  that  is  a  levy 
under  ikeJleH/acias :  the  sale  is  no  necessary  part  of  a 
levy,  or  at  least  the  owner  may  be  the  purchaser  of  hia 
own  goods. 

Copley  Serjt  in  support  of  his  rule.  This  is  precisely 
jikhin  y.  Wells ;  there  the  Court  held  there  must  be  no 
poundage,  because  there  had  been  no  actual  sale. 

GiBBs  C.  J.  The  Defendant  is  entitled  to' have  the 
writ,  returned,  for  this  reason ;  the  sheriff  must  return 
that  he  has  levied  the  moneys  and  shew  what  he  has 
done  with  it,  vi£  that  he  has  paid  it  over  to  the  Plain*^ 
tiff;  it  will  then  appear  that  the  Defendant  is  dis- 
charged, but  until  then,  the  Defendant  may  be  in  some 
danger  of  further  proceedings:  but  let  it  not  be  sup- 
posed that  we  now  decide  whether  the  sheriff  is,  or  is 
not  entitled  to  the  money  which  he  has  received  for 
poundage :  we  give  no  opinion  on  that  sutgect  I  take 
it  to  be  clear,  that  where  the  Plaintiff  delivers  a  writ  to 
the  sheriff  to  be  executed,  and  money  is  paid  to  the 
idieriff  by  the  owner  of  the  goods,  the  Plaintiff  is 
entitled  to  call  on  the  sheriff  for  a  return  of  the  writ ; 
and  the  rig^t  of  the  Defendant  is  reciprocal. 

Rule  discharged,  but  without  costS;. 


»  THs  Fimr-sixTH  Year  of  GEORGE  III. 
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Agutteb  v.  Wilson.  ^^^  »5* 

nOPLEYSei^U  had  obtained  a  rule  nisi  to  discharge  If  »  cf«$tor, 
the  Defendant  oQt  of  custody,  upon  the  ground  that  j^^^^g^  -^ 
in  the  weekly  allowance  of  3s.  6d.  which  die  Plaintiff  cutody,  payt 
was  bound  to  niake  him,  there  had  been  delitercd  a  J[^]^^^* 
R-ench  sixpence.  ^oct  in  a  qvu- 

nous  oriQfvig;!! 

Ou20tp  Se^t.  shewed  cause  upon  the  ground  that  j^^^f*  ^ 

this  sum  had  been  pdd  to  the  turnkey  for  the  De-  ptaos^  the  Oe-. 

fendant's  use,  and  that  the  turnkey  had  accepted  the  *f  «x^t  U  «n. 

coin  in  question  without  objecdon,  and  that  though  ^^^|, 

the  Defendant  relying  on  a  similar  transaction  in  f     Tbc  turnkey 

former  weA^'  bad  never  accepted  any  part  of  this  sum,  of  spriion  » 

yet  thaty  through  the  tumlfi^s  agency,  the  Defendant  ng^^  f^^  ^ 

liad  waved  the  objection.  priMocr  con- 

ibcdincz^- 

But  The  Court  held  that  the  Fretuk  nxpence  was  Sf^^^^]^ 
ekarly  not  a  good  payment,  because  it  was  not  the  of  various 
money  of  this  country,  and  that  the  turnkey  was  not  ^  >»  pvt 
fat  this  purpose  such  an  agent  of  the  Defiendant  that  ^^  aDowince» 
his  acquiescence  could  bind  the  Defendant,  and  made  ^  can  bind 
theruk  thepmontr.. 

Absolute. 
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Jmu  i8.  Hill  v.  The  Sherifif  of^  Middlesex. 

Anexaimned^  TN  this  action  it  was  necessary  to  prove  who  was  the 
^mtd*tnd*  ^^'^  ^  ^^^^  *  warrant  was  delivered  to  be 
filed,  and  6f      executed.     That  fact  has  often  been  proved  by  pro- 

the  indone-      ^jucincr   the  writ   with    the    bailiflf's  name   indorsed 

ttient  thereon,      ^o  ,,  .,  ,,.  ,. 

on  ivliich  vfrti  thereon,  and  by  evidence  that  his  name  has  been  so 

Uindoried,       written  thereon  by  some  one  in  the  sheriflP's  office 

S^riff'i^    authorized  so  to  do,  at  the  time  when  the  warrant 

authority,  the    has  been  returned.     Upon  the  trial  of  the  present 

lutoeof  thB      caus^  at  the  Westminster  sittings  after  the  last  term, 

«dtomake2bt  before  GiWsC.J.,   the  Plaintiff  produced    only  an 

leT^,  it  bo        examined  copy  of  the  writ,  which  had  been  returned 

*^^"".  ^**  non  est  inventus^  and  filed ;  on  the  back  of  the  copy, 
prove  who  was   ,    ,      ,  ^.  ,      '  ^  ,  .  , 

^  the  bailiff  so     mdeed,  was  written  the  copy  of  a  name^  which  was 

employed  by  proved  by  external  evidence  to  be  the  bailiff's  name; 
d^ce  not'b^*  ^"^  ^^^^  ^^  "^  evidence  that  the  name  indorsed  on 
mg  added  that  the  writ  itself  was.  written   thereon   by  any  person 

the  indorse-      ^^tho^ized  so  to  do.     Gibbs  C.J.  therefore  held  that 

nent  of  tlie 

baililT's  name'   this  copy  was  no  evidence  to  prove  that  the  warrant 

on  the  wnt       ^gg  nj^^  i^  (j^i  bailiff,  and  nonsuited  the  Plaintiff; 

ittelf  was  made 

bythesherifr^  and  on  this  day,  upon  motion  made  to  set  aside  the 

authority.  nonsuit  by  Letis  Seijt,  who  observed  that  in  the  only 
two  r^>orted  cases  on  the  point,  Macneil  v.  Per^ 
chard  (a),  and  Blotch  v.  Archer  {b\  the  objection  never 
was  taken,  the  Court  held  that  the  evidence  was  pro- 
perly rgected,  and 

Refused  the  rule. 

So)  I  E*p,  s63*  {b)  Cowp.  63. 


IN  THE  Ftm-stxm  Ysar  op  GEORGE  IIL  9 

1816. 

Do£,  on  Demise  of  Locke,  «?•  Franklin.  j^^,^  j^. 

Y*H£  Ptaintiff  haTing  obtained  £rom  the  DefendasU  Where  a  land- 

in  possession^  who  were  merdy  nominal  Defend*  ^ co«of * 

ants,  ^their  landlord  d^snding  the  ejeetment  at  his  cwh  defending  an 

eiqwace^thoDgb  in  the  tenants' names»]  a  lacgfim^  ^^^™^'^ 

aetion  and  a  retrturii  of  the  plea,  and  haring  signed  initerate  te- 

jndgmeBt  thereon ;  Shepkerd,  Solicitor-General  had  ob-  nantywliogiTes 

tained  a  rule  nut  for  setting  aside  the  judgment,  and  ^^^"1^ 

delivering  up  the  rdraxU  and  cagnaoU  to  be  caacelled,  cognovit oixht 

and  for  adnrittmg  the  landlord  to  defimd  on   the  action,  the 

,  Court  will  set 

^=<>*»«^^™^  avdether^ 

'  traxitzndcog' 

ym^Mm  S&jL  shewed  caus^  and  contended^  that*  as  novit,  andper- 
the  landlord  had  not  obtained  a  rule  to  defend  as  land-  ™'<  ^^  ^^"^ 
lord,  the  Defendants  wefe  sm  juris  to  i^anage  their  t^^^  ** 
cause  as  tbqr  would;  but  the  Court  said,  that  as  the 
Plaintiff  knew  the  cause  was  cpuducted  by  the  landlord's 
attorneys  and  at  his  expence,  and  these  poor  labourers 
knew  nothing  about  the  matter,  the  judgment  ought  to 

be  set  aside. 

Rule  absolute. 


Mason  v.  Corber.  J*^  so* 

'T'HlS  was  an  action  brought  by  the  PlaintifP  to  re-  It  is  incum- 

cover  damages  from  the  Defendant  for  the  non-  J^^^  J^^^ 

performance  of  an  i^greemeent  made  on  8th  Aprils  after  leaie  which 

inspection  by  the  Defendant  of  a  lease,  to  purchase  the  contains  a  re- 

retidiie  of  the  term  thereiu  graoted,  of  a  fiina;  and  it  ^^^^jn^ 

was  stipulated  that  the  Plaintiff  would  assign  tp  the  atton,  to  prove 

Defendant  or  his  nominee,  the  residue  of  that  term.  *^*'  ^*  ^" 
^  •      '    .  'tobtained  the 

lessor's  coaiKat  to  he  assignment* 

SemhU  that  a  condition  cannot  be  released  upon  condition*    Per  GMj  C.  J. 

Under  a  contract  for  the  purchase  of  the  residue  of  an  old  tenn,  a  purchaser  is 

not  bound  to  accept  a  similar  new  lease  i  for  the  fbnner  difiert  in  value  from  the 

iaiScr,  the  residue  of  an  old  term  being  in  certain  respects  more  advantageous. 

and 
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and  that  the  Defendant  should  on  the  28tb  .^pril  pay 
i8o2.  for  manure,  and  on  apth  Sej^ember  pay  fi>r  grow- 
ing grass,  clover,  and  tares,  at  5/.  per  acre,  and  that 
the  grovfing  wheat  and  beans  should  be  then  valued, 
and  paid  for  on  25th  December :  the  Defendant  was  to 
have  immediate  possession.  He  paid  looL  on  aooount^ 
upon  aa  undorstanding  that  the  landlord  would  assent 
Co  any  thing  that  was  reasonable,  and  was  let  iiito 
possession,  and  received  the  custody  of  the  leas^^vdiiclr 
he  submitted  for  examination  to  hu  solicitor :  he  after- 
wards olgected  that  it  contained,  a  covenant  not'  to 
assign  without  the  lessor's  permission  in  writings  and  to 
certain  other  obnoxious  covenants.  The  parties  treated 
with  the  lessor  for  a  new  lease  to  the  Defendant,  which 
should  not  contain  similar  covenants,  in  lieu  of  the 
present  lease;  but  as  the  lessor  would  grant  only  a  lease 
containing  all  the  same  covenants,  the  Defendant  would 
not  accept  it  Tlie  lessor  had  declared  that  he  was 
witling  to  accept  any  respectable  tenant  The  Phuntiff 
had  written  to  the  Defendant  tendering  an  assignment, 
but  no  evidence  was  rqwrted  of  the  tender  of  any  writteh 
licence  for  it  from  the  lessor.  The  Defendant  occupied 
the  land  until  after  the  harvest,  when  he  quitted  the 
farm ;  the  declaration  averred  that  the  Haintiff  had 
always  been  ready,  and  offered  to  assign,  but  that  the 
Defendant  had  refuied  to  nominate  an  assignee^  or  ae- 
cqpt  an  assignment,  or  to  pay  the  residue  of  the  price. 
AbbaUJ.^  before  whom  die  cause  was  tried  at  the 
Chibttffifrd  Spring  asazes  1816,  thought  that  the  De* 
fendant  had  by  his  conduct  waved  his  objections  to  the 
obnoxiotts  covenants,  and  that  if  the  jury  thought  the 
lessor  would  have  granted  a  new  lease,  or  consented 
to  an  assignment  of  the  old  one,  the  Defendant  was 
bound  to  take  it  The  jury  found  a  verdict  for  the 
Flaindffi 
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Ccftey  SeijL  in  Easier  "term  moved  for  a  rule  lUsi 
to  set  aside  the  verdict,  and  have  a  new  trial,  upon  the 
groond  that  the  objection  to  the  covenant  not  to  assign 
went  to  the  Very  root  of  the  tide,  and  therefore  could 
not  have  been  waved  by  the  Defendant's  possession ; 
bat  he  admitted  that  the  attention  of  die  learned  Judge 
had  not  been  distinctly  called  to  this  view  of  the  case : 
he  alK>  moved  in  arrest  of  judgment,  that  the  Plaintiff 
had  not  shewn  on  his  count  that  he  was  able  to  assign 
the  kas^  or  to  make  a  good  title  to  it  He  dted 
PkiUps  V.  Fidding  (a),  Luxton  v.  Bobinsan  (6),  Duke 
€f  St.  Jlitaes  V.  Share  (c),  MarHn  v.  Smith,  [d) 

Bigt  Segt.  now  shewed  cause  against  this  rule.  He 
contended  that  a  mmUar  leasee  to  be  newly  granted  by 
the  lessor,  was  not  the  thing  contracted  fi>r,  but  an 
assignment  of  that  leasee  which  die  Defendant  had  in- 
q>ected  befim  his  pnxcbase,  and  therefore  could  not 
object  to  any  of  the  covenants  it  contained.  He  intimated 
that  if  the  lessor  had  given  bis  consent  to  the  asdgn- 
meot  in  conditional  or  restrictive  terms,  he  might,  not- 
withstanding the  doctrine  of  Dumpo^^s  case(e),  have 
restrained  the  Defendant  from  subsequently  assigning 
witfaoat  consent,  and  the  practice  of  lessors  was  such  {/). 
It  waa  no  part  of  ihe  bargain  that  the  Defendant  should 
have  liberty  to  re-assign;  and  an  assignment  which 
would  leave  the  Defendant  at  liberty  to  assign  over, 
would  not  be  the  same  lease  contracted  for.  He  ad- 
mitted dial^  according  to  Lkgfd  y.  Crisp  (g),  it  was  m- 
cnmbent  on  the  Plaintiff  to  obtain  the  lessor^s  consent 
to  the  assigpment,  but  said,  that  at  the  trial  there  was 


181G. 


{a)  %H.BL  x»3« 
{b)  %  Dwg.  6so. 
{c)  xfi.JM.970. 

le)  4Cb.  J^.  XX9-V\ 


(/)  GMj  C.  J.  intimated  t^ 
there  would  be  great  difficakjr  in 
effiKtnatittg  nicfa  a  lettrktiMi,  for 
iliat  tlie  doctrine  in  Dumper^B 
caae  it,  that  the  conditioii  n  ia- 
dividUe. 

{g)  Am$c%  v.  S49* 

abundant 
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Mason 

CORDkR. 


abundant  evidence,  though  it  did  not  appear  on  the 
report,  that  the  Plaintiff  had  obtained  the  lessor's  fullest 
consent  to  the  assignment  He  insisted^  however,  that 
it  was  annecessary  for  the  Plaintiff  either  to  aver  or  tu 
prove  either  possession  or  title ;  for  inasmuch  as  days 
certain  were  fixed  for  payment  of  the  several  instal- 
ments, it  was  no  condition  precedent  to  the  payment  of 
the  money,  that  the  lessor's  consent  should  be  obtaiaedf 
or  the  assignment  first  executed  or  tendered,  seats 
where  the  money  was  agreed  to  be  paid  upon  having  a 
title  and  assignment,  for  which  he  cited  Poi'dage  v» 
Cole  (a),  and  Smith  v.  WoodAouse  (6).  Upon  tlie  con-, 
struction  of  this  agreement,  there  was  as  much  ground 
to  say  that  the  atsignment  was  intended  to  precede  the 
fii'st  instalment,  as  any  of  the  rest ;  but  it  was  clear,  by 
the  term  that  possession  was  to  be  instantly  given, 
while  the  first  instalment  did  not  become  due  till 
28th  AprU,  that  the  aasignment  was  not  to  precede  the 
first  instalment,  and  therefore  wai  not  a  condition  pre- 
cedent to  any  of  the  payments. 


CqpUjfi  who  would  have  supported  his  rule,  was 
stopped  by  the  Ck>urt 

There  is  a  wide  difference,  according  to  Dumpof-'a 
case,  between  the  purchase  of  the  residue  of  a  term 
mider  a  lease  which  contains  a  condition  against  alien- 
ation without  licence^  accompanied  with  a  Jicenoe  for 
the  assignment,  and  a  new  lease  £>r  the  like  term,  coii- 
tauiing  a  similar  condition:  for  accordii^;  to  that  case, 
the  condition  not  to  alienate  is,  by  the  licenoc^  gone 
for  ever ;  and  therefore  this  Defoidant  might  well  refiise 
to  accept,  in  lieu  of  the  residue  of  the  old  term,  a  new 
lease  subject  to  such  a  condition  as  the  lessor  insisted 
on ;  an  aflsignee^  too»  has  a  right  to  get  rid  of  his  re- 


(a)  I  fTmst  Saundt  3X9«  e. 


{b)  %NewRep*%ZZ* 
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sjionsibilJty  by  assigning  over,  and  therefore  the  valae 
of  the  residue  of  the  term  differ?  in  that  quatity  also 
from  a  new  lease.     The  grierance  of  which  the  Plaintiff 
complains  by  his  declaration,  is  the  Defendant's  failure  to 
accept  on  assignment  of  the  term;  it  is  incumbent  on  the 
Plaintiff  to  shew  that  he  had  done  all  which  was  requisite 
on  hjs  part,  namely,  as  was  held  in  Lloifd  v.  Crisf^  that  be 
had  obtained  the  lessor's  consent  in  writing  to  the  assign- 
ment, which  is  not  distinctly  proved^  though  the  agree- 
mait  is  sufficiently  stated  in   the  declaration.      The 
Plaintiff  would  escape  the  necessity  of  resting  on  the 
points  on  which  his  case  has  been  argued,  if  there  were 
before  the  Court  distinct  evidence  of  the  lessor's  spe- 
cific consent  to  the  asagnment  contracted  for :  it  has 
been  fairly  argued  for  the  PlaintiJ^  and  it  does  appear 
manliest  £rom  the  circumstances,  that  JiJce  as  in  judges' 
reports   of  a   trial  many  things  are  often  taken  for 
granted,  which  must  necessarily  have  passed,  but  were 
thought  not  disputable,  so  it  may  have  happaaed  in 
the  present  case.     This  action  cannot  be  maintained, 
unless  the  Plaintiff  did  ofier,  and  was  able,  and  shewed 
that  he  was  able^  to  do  that  for  which  he  had  agreed. 
The  Plaintiff's  counsel  admits,  and  in  so  doing  he  has 
not  admitted  too  much,  that  it  lay  on  him  to  procure 
every  thing  necessary  to  make  his  assignment  valid, 
namely,  his  landlord's  consent.     He  has  admitted  also 
that  the  obtaining  a  derivative  lease  would  not  be 
tantamount,  for  it  would  leave  the  Defendant  subject, 
as  lessee,  to  burthens  to  which  the  assignment  would 
not  leave  him  liabla     Possibly  the  Plaintiff  may  prove 
that  cinrumslance  on  another  trial,  which  does  not  ap- 
pear on  this  rieport,  that  the  Plaintiff  was  in  a  condition 
to  procure  and  did  procure  that  which  he  was  bound  to 
procure,  die  assent  of  the  lessor. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 
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(IN  THE  EXCHEQUER.CHAMBERO 

June  so.  DwYER  V.  GuRRY  and  Others. 

Upon  a  con-     TJPON  the  affimianoe  in  error,  in  the  Exchequer- 
*^*^aS^*  chamber,  of  judgment  in  an  action  on  promissory 

dividendt  in      notes,  and  also  on  a  special  agreement  made  by  the 
themeantime,  Defendant  to  replace  stock  in  the  funds,  which  had 

'^unr'live  da-    ^'^^  '^'^^  ^^>  ^^  ^  ^®  meantime  to  pay  half-yearTy 

mages  for  the    sums  ^ual  to  the  dividends,  as  they  accrued,  the 

value  of  the      yerdict  comprising  interest  on  the  notes,  and  dividends 
ttockiandthe  ,  i  «        •  «*    «  %.        »»i. 

amount  of  the  ^^  ^®  stocK,  up  to  the  time  of  the  verdict,   JVett 

diTiilendi,  yety  moved  for  interest,  (not  for  further  dividmds,)  on ' 

upon  affinn-     jj  ^^  capital  sums  recovered,  up  to  the  time  of  the 
ancem  error  ^  '     '^ 

of  the  judg-      affirmance. 

totiiux^t  Rule  absolute. 

measure  of  m- 

creaie  is  not 

the  further  dividends  that  may  have  accrued^  but  interest  op  the  damages  given  as 

the  value  of  th^  capital  stock. 


(IN  THE  COMMON  PLEAS.) 

June  aa.      Hu  iTON  and  Others,  Asaignees  of  Strombom, 
'  ,d^  yjf  *  Bankrupt,  v.  Bragg. 

Theowner  of  1  jj  trover  for  70  pipes  of  wine,  averred  to  be  the 
tien  for  the  "^  property  in  the  fint  count  of  the  bankrupt,  in  the  se- 
hire  stipulated   coud,  of  the  Plaintifi  as  his  asaignees,  at  the  sittings 

bychmer.       ^j^^  Michaelmas  term   1815,    at    GmldhaU,    befove 

party  for  the 

voyage,  on  the 

goods  shipped  by  the  charterer ;  because  the  latter  u  the  owner  of  the  ship  for  the 

voyage*  and  the  first  owner  has  no-possesiion  of  the  ship  or  goods,  without  which 

there  can  be  no  lien. 

Battas 
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Dalias  J^  a  Yeidict  was  found  fcr  the  Plaintiffi, 
sab|ect  to  a  €ii8e».  The  Plaintifi  were  the  as- 
tignees  of  J.  Stronibcm^  who  committed  an  aet  of 
bankruptcy  on  5th  Majf  18x5,  and  against  whom 
on  25th  Augusl  a  commission  issued.  The  DeGend- 
anty  on  30th  September  18149  chartered  his  ship  the 
Neptune  to  the  bankrupt  for  a  voyage  from  London 
to  the  Cape  of  Good  Hape^  where,  after  delivering 
the  outward  cargo,  she  was  to  take  in  another  for 
Ldmdon^  the  master  having  liberty  to  reserve  the  cabin 
for  his  sole  u^,  and  the  usual  accommodation  for  his 
crew  and  ship's  stores;  and  70  running  days  being  al- 
lowed for  loading  and  dischar^g  the  homey^ard'and 
outward  cargoes:  the  bankrupt  covenanted  to  pay  the 
I>e(eDdant  or  h\%  aaaigns  fre^fat  for  the  voyage  out  and 
homc^  2 1 00/.,  with  5  per  cent,  primage ;  to  be  paid,  one- 
fourth  thereof  by  bills  on  London  at  two  months,  one- 
fourth  by  like  bills  at  four  months  from  clearii^  out 
from  the  custom-house  of  London^  one-fourth  by  go- 
vernment or  approved  bills  on  London  within  10  days 
after  discharging  the  cargo  at  the  Cape^  and  the  re- 
mainder by  bills  at  three  months  from  the  vessel  being 
reported  inwards  at  the  port  oi London:  the  freighter 

had  liberty  to  keep  the  ship  on  demurrage days, 

paying  3/.  135.  6d.  per  day  in  London^  and  7/.  75. 
abroad;  and  far  the  due  performance  of  the  charter- 
party  the  owner  bound  the  vessel  and  her  fi^ig^t,  and 
the  freighter  bound  the  goods  to  be  laden  on  board  h^r. 
The  ship  cleared  out  from  London  on  29th  October 
1 8 14,  addressed  to  Beynolds  and  Murray^  the  bank- 
rupt's correspondents  at  the  Cape.  On  i6di  March 
1815  she  arrived  there,  and  on  the  next  day  was  re- 
ported to  Eejfnolds  and  Murray^  and  at  the  custom- 
house: on  1 6th  April  she  completed  her  discharge  of 
the  outward  cargo,  on  i8th  began  to  take  in  her  return 
cargo,  and  on  12th  May  completed  it:  on  i6th  May 

she 
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IBIG.       she  cleared  SromAeCape^  on  ath  AuguH  arriycd  in 
^^TTJ^^    Zora^foft,  and  was  reported  inwifrds  at  tbecBstom4i^^ 

V.  and  on  25th  August  finished  the  disditfrge  of  her  home^ 
Braoo;  ^^ni  cargo.  The  return  cargo  consisted  of  fjpo^  of 
various  persons,  (for  which  the  master  signed  tb^  lieual 
bills  of  lading)  deliverable  to  them  on  paying  frdght  to 
the  bankrupt's  order,)  and  of  the  70  pipes  of  wines  in 
question,  which  were  shipped  by  Reynolds  and  Murray^ 
on  the  bankrupt's  account,  and  consigned  to  him ;  of 
which  18  pipes  were  loaded  on  3d  May,  14  more  on 
5th,and  38  on  8th  JIfey;  and  all  of  them  were»  by  bills 
of  lading  dated  13th  May,  made  deliverable  to  order 
or  assigns,  on  paymoit  of  freight  to  the  order  of  the 
shippers,  as  per  indorsement ;  and  the  bills  of  lading 
were  indorsed  to  the  order  of  the  bankrupt.  Some  of 
the  goods  were  loaded  in  the  cabin  and  steerage  of  di€ 
ship,  reserved  by  the  charter^pi»rty,  the  fraght  of 
whid),  agreeably  to  the  bills  of  lading  for  them, 
amounted  to  60L  55.  id.  On  2d  Nov.  18 14  the  De* 
fendant  drew  two  bills  on  the  bankrupt  for  551 7.  6s* 
each,  being  each  one^fourth  of  the  freight  and  primage^ 
at  two  and  four  months'  date  respectively,  payable  to 
the  order  of  the  Defendant,  which  the  bankrupt  ac- 
cepted. The  master  of  the  Nepkme  received  from  Itey^ 
nalds  and  Murray ^  as  the  bankrupt's  agents,  at  the  Gopr, 
another  sum  of  5>;i/.  55.,  being  one  other  fourth  of  die 
freight  and  primage.  For  the  remaining  one-fourtl^ 
no  payment  had  been  made  or  bill  given.  The  two 
bills,  dated  ad  Nao.y  were  presented  for  payment  when 
due,  and  dishonoured.  When  the  first  of  them,  viz.  at 
two  months'  date,  became  due,  it  then  and  still  was  in 
the  bands  of  Heath  and  Hamkins^  who  had  discounted 
it  for  the  Defendant,  and  who,  on  its  being  dishonoured^ 
debited  the  Defendant  with  the  amount^  and  at  the  in^ 
stance  of  both  the  Plaintiff  and  the  Defendant,  agreed 
to  hold  the  bill.    Previous  to  the  second  of  those  bills, 

viz. 
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viz.  that  at  four  months,  becoming  due,  it  was  arranged 
between  the  Defendant  and  the  bankrupt,  that  two  other 
bills  for  55 1/.  5^  each,  should  be  drawn  bjr  the  Defond- 
fuit,  and  accepted  by  the  bankrupt ;  that  the  Defendant 
should  negotiate  such  bills,  and  that  out  of  the  monies 
he  would  raise  by  so  doing,  the  original  bill  at  four 
months  should  be  retired.  In  pursuance  of  such  ar- 
rangement, two  other  bills,  one  at  six  months'  date  from 
ad  Dec.  1814,  and  the  other  at  five  months'  date  from 
3d  Mardi  1 8 1 5,  each  for  55 1/.  55.  were  drawn  upon,  and 
accepted  by  the  bankrupt;  and  out  of  monies  raised  on 
those  bills,  the  Defendant  paid  the  original  bill  at.  four 
months,  and  delivered  it  over  to  the  bankrupt,  and  the 
same  was  now  in  the  possession  of  his  assignees.  The 
bankrupt  abo  drew  on  the  Defendant  two  l^ls  amount- 
ing together  to  53  iL  14S.9  viz.  one  for  300/.  at  nine 
months,  and  one  for  231/.  145.  at  i^lnonths,  from  ist 
ikCarcAi8i5,  which  were  accepted  by  the  Defendant, 
and  which  were  considered  as  the  balance  due  from  the 
Defendant  to  the  bankrupt  in  respect  of  the  two  last- 
mentioned  acceptances  of  551/.  55.  each,  after  satisfying 
the  original  bill  at  four  months^  difference  of  the  inte- 
rest, and  charges.  The  bankrupt's  two  last-mentfoned 
acceptances  for  5512.  5^.  each,  at  five  and  six  months' 
date,  were  also  dishonoured :  the  former  was  taken  up 
by,  and  was  now  in  the  hands  of  the  Defendant^  the 
latter  was  outstandmg,  as  well  against  the  Defendant^ 
as  against  the  bankrupt.  On  8th  August  18159  the 
Defoidant  caused  the  70  pipes  of  wine  to  be  landed  out 
of  the  ship,  and  entered  in  his  own  name  in  the  London 
docks.  Previously  to  the  conmiencement  of  this  action 
the  Plaintiffs  had  demanded  the  wine,  and  at  the  same 
time  tendered  to  the  Defendant  7oi{.  105.  in  satisfac- 
tion of  any  lien  or  demand  he  might  have  on  them; 
the  Defendant,  contending  that  he  had  a  lien  for  the 
outstanding  accq>tfuxces»  And  also  for  the  cabin  and 
Vol.  Vll.  C  steerage 
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1816,        steerage  freight,  and  the  demnrrage,  as  weU  as  for  the  last 
'      '  fourth  part  of  the  freight  and  (Hrimage,  or  an  iq[>proved 

^.  bill  for  the  amount,  and  that,  at  any/  rate^  the  tender 

^RAOG.  m^'^e  him  was  not  equal  to  the  lien  upon  the  wines,  re- 
fused to  deliver  ifaem.  The  amount  of  the  demurrage 
and  detention,  supposing  the  detention  taken  at  die 
same  rate  as  the  demurrage  specified  in  the  charter- 
party,  was  257/.  65.;  the  specified  demurrage  was  i4jL 
If  the  Court  should  be  of  opinion  that  the  Plaintl^ 
were  entitled  to  recover,  the  verdict  was  to  stand,  the 
Plaintifi  undertaking  to  pay  such  part  of  the  701^  105. 
as  the  Court  should  determine  the  Defendant's  lien  to 
amount  to.     If  otherwise,  a  nonsuit  to  be  entered- 

Best  Serjt.,  for  the  Plaintiffs,  contended  that  they 
were  entitled  to  recover  the  whole,  without  deduction* 
First,  the  Defendant  had  no  lien,  for  lien  cannot  subsist 
except  in   cases  where  payment  is  to  be  made  on 
delivery;  but > here  is  a  covmant  for  payment  by  in- 
stalments at  days  certain,  the  last  of  which  is  to  be 
made  by  a  biO  to  fall  due  at  a  period  long  subsequent 
to  the  delivery  of  all  the  cargo.     It  will  hardly  be  con- 
tended  that  the  Defendant  had  a  right  to  retain  the 
cargo  until  that  bill  was  mature  and  paid.     BuUer  J. 
lays  it  down  («),  that  **  no  person  can  in  any  case  re- 
tain, where  there  is  a  special  agreement,  because  then 
the  other  party  is  personaDy  liable."^^    In  that  case  if 
he  wishes  to  retain  his  lien,  he  must  specially  reservje  it 
in  his  agreement     With  respect  to  the  clause  by  which 
the  cargo  is  bound  for  the  freight,  and  which,  accord- 
ing to  Lord  EUenborough  C.  J.  {b)  and  to  an  eminent 
living  writer  (c)  is  borrowed  from  the  maritime  law  of 
foreign  countries,  there  is  in  England  no  mode  of  obtain- 

(fl)  Bremin  v.  Currant^  Trin.        (c)  Abbott  on  Shippings  4tli 
%%  O.  s.  BuU.  N.P.  45*  editk  219.  and  190. 191. 

(J>)  In  ^rlty  v.  GkuUtonCf 
3  Mauk  &  Selw*  si6. 

iug 
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ing  nnder  that  clause  the  specific  security  of  the  ship        1616. 
for  perfbrmahce  of  the  owner's  engagement,  though  the     TTZlJZr^ 
admiralty  courts  of  foreign  countries  are  said  to  decree  ^ 

against  the  ship  in  specie .-  and  inasmuch  as  the  remedy       Bragg. 
fay  lien  could  not  be  reciprocal,  because  the  owner  of 
the  goods  never  has  possession  of  the  ship,  it  is  to  be 
concluded  that  neither  does  that  ckuse  give  the  owner 
cf  the  ship  any  lien  on  the  goods,  which  he  would  not 
have  if  that  ckuse  did  not  exist    In  Phillips  v.  Rodie  {a) 
it  was  held,  that  where  tlie  freight  was  to  be  paid  on 
delivery  of  the  homeward  cargo,  by  a  bill  at  three 
months,  the  ship-owner  had  no  lien  either  for  dead 
freight,  or  liquidated  demurrage.     And  in  Birley  v. 
CUadstane  (&),  where  the  clause  subsisted,  that  for  true 
perfonnance  the  parties  bound  themselves,  especially 
the  ship-owners  the  ship,  and  the  freighter  the  goods  to 
be  laden,  each  to  the  other  in  a  penafsum ;  it  was  held 
diat  the  ship-owner  had  no  lien  either  for  dead  freight, 
demurrage,  or  freight  of  goods  shipped  butrelanded  by 
compulsory  process  of  foreign  law:  and  Lord  EUert" 
borough  C.  J.  mainly  relies  on  the  want  of  mutuality  in 
the  remedy,  as  an  argument  dial  the  remedy  by  lien 
does  not  exist.     It  was  argued  at  the  trial  that  this  was 
acaseof  mutual  credit;  and  indeed  if  the  Defendant 
has  any  claim  at  all,  it  must  rest  on  that  principle, 
which,  according  to  Olive  v.  Smith  (r),  not  only  swallows 
up  all  cases  of  lien,  but  comprehends  many  other  cases. 
It  is  now  too  late  to  argue  that  goods  may  not  be  in- 
trusted on  mutual  credit  as  V/ell  as  money,  but  it  must 
at  all  events  be  confmed  to  a  credit  given  before  the  act 
of  bankruptcy.     Only  i3  pipes  of  wine  were  shipped 
before  the  5th  of  May^  on  which  day  the  act  of  bank- 
rupfty  happened,  and  to  those  only  must  the  mutual 
credit  be  confined,  for  the  act  of  bankruptcy  will  be 

(a)  IS  Miuif  547.  (f)  5  Taunt*  56. 

W  3  Maide  kf  Sciw^  %qs* 

C  2  taken 
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1816.        taken  to  have  been  either  prior  to  the  delivery  of  the 
14  pipes  of  wine  shipped  on  the  5th9  or  contemporane^ 
ous  with  it,  since  the  law  cannot  presume  any  division 
of  a  day,  unless  the  Defendant  on  whom  the  burden  of 
that  proof  lies,  shews  upon  the  evidence  that  the  act  of 
bankruptcy  preceded  the  shipping  of  the  wines  (a).  But 
even  though  the  wines  were  on  board,  no  bills  of  lading 
were  signed  deliverable  to  the  bankrupt's  order,  till  the 
13th,  until  which  time  therefore  the  goods  were  deliver- 
able to  the  shippers,  Reytidds  and  Murray^  not  to  the 
bankrupt     Or  even  if  the  bills  of  lading  bear  relation 
to  the  time  of  shipping,  and  these  are  therefore  the 
goods  of  the  bankrupt,  and  not  oS  Reifliolds  and  Mur^ 
ray^  yet  the  bankrupt,  having  by  his  act  of  bankruptcy 
lost  all  control  over  the  goods,  could  not,  by  putting 
them  on  board,  confer  on  the  master  who  brings  them 
home,  the  right  of  lien,  any  more  than  he  could  dispose 
of  them  by  sale  or  any  other  species  of  pledge.     Lien 
is  in  its  nature  a  pledge,  either  tacit  or  express.     But 
further,  the  loading  these  goods  on  board  was  not  a 
credit  within  the  meaning  of  this  act     The  ship  was 
chartered  to  the  bankrupt :  the  ship,  crew,  and  officers 
were  therefore  his  for  the  voyage,  and  for  that  period 
he  was  completely  put  in  the  situation  of  the  owners,  so 
that  the  goods  never  came  into  the  possession  of  the 
owner  of  the  ship :  while  this  vessel  was  so  chartered 
the  owner  had  no  right  to  board  her,  and  unload  the 
carga     The  first  possession  he  had  of  the  goods  was 
the   tortious  possession  which  he  acquired  when  he 
landed    them  in  the   London  docks.      In    VaU^  v. 

{a)   Quart  M^hetber  the  dif-  ruptcyi  inasmuch  as  by  reason  of 

ference  of  meridian  between  Lou-  the  difierence  in  the  meridia^  the 

dnn  and  the  Cape  would  not  be  month,  and  probably  the  hours 

sufficient  evidence  to  raise  at  pre-  of  transacting  business  thereon, 

sumption  that  the  shipping  of  the  would  begin  several  hours  sooner 

wines  preceded  the  act  of  bank-  at  the  Cape  than  in  Lmdonf 

Wheeler 
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ty heeler  (a)  it  was  held  that  the  owner  of  a  ship,  who       1816. 
had  chartered  her  to  another,  had  nothing  to  do  with 
the  ship  daring  the  voyage,  but  that  he  who  had  taken 


HUTTQJ? 

her  on  charter  was  the  owner  for  that  turn*  BEAO(i 


Lens  Seijt.,  cotUrd,  contended  that  the  proposition 
had  been  laid  down  much  too  widely  by  the  Plaintiii^' 
counsel,  that  where  there  was  a  special  agreement,  the 
right  of  lien  could  not  subsist     To  produce  that  effect) 
the  special  agreement  must  do  much  more  than  merely 
stipulate  the  price,  it  must  contain  some  terms  incon- 
sistent with  the  continuance  of  the  lien ;  for  instance, 
every  master  of  a  vessel  signs  biUs  of  lading,  in  which 
there  is  a  specific  agreement  to  deliver  to  the  consignees, 
**  be  and  they  paying  freight,"  yet  that  was  never  held 
to  discharge  the  lien ;  but  sometimes  there  is  a  stipula- 
tion, that  the  freight  shall  be  paid  at  a  certain  time 
after  arrival ;  that  is  wholly  inconsistent  with  the  con- 
tinuance of  the  lien,  and  destroys  it;  so,  if  freight  be 
paid  for  by  a  bill,  which  is  afterwards  dishonoured, 
things  revert  to  their  former  situation ;  and  if  the  goods 
are  still  in  the  custody  of  the  ship-owner,  the  lien  con- 
tinues.    In  this  case  the  Defendant  therefore  has  clearly 
a  lien,  at  least  for  the  first  two  instalments ;  for  neither 
the  bills  originally  given  for  them,  nor  the  bills  substi- 
tuted on  the  dishonour  of  the  first,  were  paid.  '  In  Sfe" 
venson  v.  Elaeklock  (6),  it  was  held  that  bills  given  for 
an  attorney's  bill  of  coats,  being  dishonoured,  his  lieu 
on  the  client's  papers,  which  subsequently  came  into  his 
hands,    revived.       Ccnoell  v.  Simpson  (c),     was   much 
urged  contrdj  but  it  was  replied,  that  in  that  case  the 
biHs  were  still  running,  and  while  they  were  pending, 
they  superseded  the  lien.     A  right  to  detain  for  the 
fixture  event  of  bills,  is  inconsistent  with  giving  bills. 

(a)  I  Coqvp.  14J*  (0  "^  Vcj,  ^75. 

(^}  X  Mauk  &  Scku*  54a« 

C  3  The 
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1816.        The  giving  bills  for  the  specific  payment  arising  on  the 
general  contract,  will  therefore  not  stand  in  thewajf 
but  if  the  bills  become  valueless,  the  XMmdantfs  lien 
on  the  goods  stands  precisely  on  the  same  grounds  as 
if  no  bills  had  been  given.   The  intrusting  the  bankrupt 
with  the  Defendant's  ship  might  in  one  sense  create  a 
mutual  credit,  but  the  Defendant  does  not  rely  on  that. 
Considering  this  as  a  case  of  lien,  the  credit  was  complete^ 
as  to,  at  least  i8  and  14  pipes  of  wine^  before  the liank- 
ruptcy.    The  Defendant,  claiming  under  the  general 
authority  of  the  bankrupt,  is  entitled  to  the  whole, 
unless  the  Plaintiffs  can  shew  when  the  general  autho- 
rity ceased.  These  assigneeswho  represent  the  bankrupt, 
have  no  right  to  carve  for  themselves,  and  take  one 
part  and  repudiate  another.   The  goods,  whik  in  foreign 
countries,  are  not  within  the  reach  of  a  conmiission  of 
bankrupt    It  is  the  Defendant  who  brings  them  within 
the  Plaintii&'  reach,  and  they  cannot  take  them  without 
afiinning  and  paying  for  the  Defendant's  act  of  bringing 
them,  without  whose  labour  and   service  the   goods 
would  never  have  arrived,  nor  the  assignees  have  had 
the  benefit  thereof.     Had  the  Defendant  known  that  the 
assignees  would  not  avow  the  act,  he  would  never  have 
brought  them  hither.     The  bankrupt  might  have  repu- 
diated the  contract,  and  refiised  to  pay  the  fireight,  on 
the  ground  that  the  Defendant  did  not  bring  them  hither 
for  his  benefit,  but  for  the  benefit  of  his  assignees ;  for 
the  gross  sum  which  is  stipulated  for  the  voyage  is  in 
e£kct  the  price  of  bringing  these  specific  goods  hither. 
The  assignees,  coming  in  under  the  bankrupt,  have  only 
the  same  qualified  right  on  the  goods  which  the  bank- 
rupt  has,  viz.  to  take  them,  perfonning  the  condition 
on  which  only  the  bankrupt  oould  take  them,  that  is, 
paying  the  freight    As  to  the  argument  that  this  was 
the  bankrupt's  possesion,  and  that  the  Defendant  had 
no  right  to  take  the  goods,  though  the  charterer  is 

pro 
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jprp  ttmfort  the  owner  with  rdadon  to  other  fireigfater«,  1816. 
yet,  as  between  these  parties,  he  stands  in  the  conditian 
of  a  freighter;  this^  ship  has  been  employed  to  fetoh 
these  wines  from  the  Cape^  it  is  the  Defendant's  master 
who  briqgs  them,  and  he  oii^t,  on  account  of  all . 
persons  entitled  to^^e  goods,  to  abstam  from  delivering 
up  the  goods  to  the  Plaintifis^  excq)t  on  payment  of 
the  freight*  The  making  the  stipulation  as  to  the 
prioe^  will  OHOt,  according  to  the  case  of  Pcariik  v.  Crai^ 
Jord  (a),  esEempt  the  owner  from  his  liability,  even  to  a 
stranger,  who  puts  goods  on  board  on  frei^^t^  on  a 
contract  whh  the  charterer ;  and  if  the  owner  is  still  sub- 
joct  to  the  li^ility,^  it  is  a  consequence  that  he  retains 
the  beneficial  rig^  wbicb  result  from  his*  original  cba- 
jsacterof  owner.- 

Bestj  m  reply.  The  snm  claimed  by  the  Defendant* 
la  not  the  freight  of  these  good%  but  the  hire  of  the 
entire  ship  out  and  home*  It  neyer  was  yet  heard  of 
that  an  hemeward  cargo  could  be  detfdned  for  payment 
of  the  freight  of  the  outward  cargo.  The  homeward 
freight  of  all  the  wines  is  only  230^.  Upon  the  question 
of  lien,  the  case  of  Sieoemon  y.^  Blacklock  confirms, 
the  doctrine  of  £uU^  J*,  and  Bacor/s  Jbridgmeri^{b)  is 
strong  to  the  same  efiect  ^^  If  a  person  who  would 
otherwise  have  a  right  to  detain  the  personal  chattel  of 
another,  for  the  trouble  or  expence  he  has  been  at  con- 
cerning it,  contract  to  be  paid  a  sum  certain  for  the 
trouble  or  expencei,  he  thereby  waves  the  right  of  dck 
taining  the  chattel/'  &n«fi«cm  v.  J3;29^£x;£  di&rs  from 
this  ease.  The  deeds  came  into  the  attorney's  handi^ 
upon  the  general  dealing  between  attorney  and  client 
And  the  bill  was  not  given  upon  any  previous  or  spe- 

{a)  %Sir*  IS5S.  fiums^  Ah-        W  i^Ukte^Ahr.  Trowr^  B^ 
iait9iiUiffmgM4^Ed.%u  696. 

C4  Clfic 


m^ 
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dAo^  agreement,  but  as  payment;  and  when  it  ceased 
to  be  payment,  then  it  was  no  bar  to  the  lien.  Lord 
^EUenborough  C.  J.  there  lays  down  the  law,  that  <<  where 
there  is  an  express  antecedent  contract  between  the 
parties,  a  lien,  which  grows  out  of  an  implied  contract, 
does  not  arise."  Here  is  that  express  antecedent  contract. 
Parish  v.  Crawford  has  been  overruled  in  the  cases  of 
Fraser  v.  Marsh  (o),  where  it  was  cited  by  Par*  J.  then  of 
counsel,  Mackenzie  v.  JRowe  (6),  and  James  v.  Jones  (r). 
{Acc.per  Curiam.)  This  agreement  contains  no  expression 
whence  it  can  be  inferred  that  the  parties  intended  the 
lien  should  be  preserved ;  and  it  is  material  that  it  stipu* 
lates,  not  only  for  the  price,  but  for  the  manner  of  pay- 
ment. Next,  as  to  the  delivery,  no  case  has  been  cited 
that  a  delivery  to  a  chartered  ship  is  a  delivery  to  the 
owner  of  the  ship.  A  ship  is  under  the  control  of  the 
charterer.  He  may  direct  when  the  voyage  shall  begin. 
The  freight  is,  according  to  all  bills  of  lading,  to  be  paid, 
not  to  the  owner,  but  to  the  charterer.  The  freight  mast, 
if  tendered  at  all,  be  tendered,  not  to  the  owner,  but 
to  the  bankrupt,  who  is  the  charterer.  There  is  there- 
fore, first,  no  lien.  2dly,  the  goods  never  got  into  the 
possession  of  the  Defendant,  but  by  the  Defendant's  own 
act,  which  cannot  create  a  lien.  And  the  PlaihtifT 
is  therefore  entitled  to  judgment  without  tendering 
the  700/. 

GiBBS  C.  J.  It  will  not  be  necessary  for  me  to 
enter  into  the  consideration  of  the  difference  between 
the  goods  loaded  before,  and  those  loaded  after  the  act 
of  bankruptcy,  nor  to  consider  the  question,  inasmuch 
as  some  of  the  goods  were  delivered  on  the  day  of  the 

"  *  (a)  13  East,  aaS-  '  (e)  Abbott   m  Sbifi,  4  ed.  23. 

{b)  %  Campb.  48:i>  S.  C  3  Ejp.  27. 

bank- 
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bankruptcy,  whether  of  those  two  acts  preceded  the        1816. 
other.    We  decide  on  a  general  ground.     On  the 
question,  whether  there  be  or  be  not  any  lien  what- 


HUTTON 

v. 

in  the  Defendant,  the  Plaintiff  contends  that  the       BaAoo. 

Defendant  has  no  lien,  on   one  particular,  and  one 

general  ground ;  he  insists,  on  the  anthority  of  a  case  in 

Buttons  Nisi  Friusj  that  wherever  there  is  a  specific 

agreement  for  the  price  of  the  thing  to  be  done  about 

die  goods,  there  the  party  has  no  lien ;  that  here,  by 

the  charter-party,  a  specific  sum  is  to  be  paid  in   a 

specific  manner,  arid  that  therefore  no  lien  exists.   With 

respect  to  that  proposition,  it  is  not  true  that  a  lien 

cannot  exist  where  there  is  a  stipulation  for  a  particular 

sum  to  be  paid  for  that  which  is  to  be  done  about  goods. 

I  am  not  prepared  to  say  whether  a  h'en  inay,  or  may 

not  existf  in  a  case  where  not  only  a  specific  sum,  but 

a  specific  mode  of  payment  is  stipulated  for,  as  for 

example,  by  bills  payable   at  certain  periods.      We 

decide  on  the  more  general  ground,  that  there  is  no 

lien  whatever  imder  the  circumstances  of  this  case. 

Tlie  Defendant  is  the  owner  of  a  ship,  the  bankrupt 

is  the  charterer  of  the  ship;  and  for  one  sum  of  210a/. 

to  be  paid  at  different  periods,  he  was  to  have  the  whole 

use  of  this  ship  for  the  voyage  out  to  the  Cape  of  Oood 

Hope^  and  home  to  London*  It  is  clear  that  he  might  have 

put  this  up  as  a  general  ship,  have  filled  her  with  the 

goods  of  other  persons,  and  when  they  come  home,  the 

Defendant  could  not  have  touched  those  goods  by  way 

of  detaining  them  till  his  freight  was  paid  him  by  the 

charterer.     But  here,  it  is  contended,  inasmuch  as  these 

are  the  goods  of  the  charterer  put  on  board  by  himself, 

the  Defendant  might   detain  thetie  goods  till  those 

dishonoured  bills  were  paid  by  the  charterer.     He 

could  not  have  had  this  ri^t,  unless  he  had  a  lien  on 

the  goods:  he  could  not  have  a  lien  on  the  goods, 

'    unless 
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unless  he  had  in  some  sort  the  possession  of  the  goods :: 
here^  be  had  no  possession  of  the  goods  whatsoever. 
No  case  is  produced,  that  bears  directly  on  the  sutgect^ 
and  we  must  consider  th^  case  on  principle.  If  Parish 
V.  Cramford  had  stood  unimpeached,  I  should  have 
thought  it  a  strong  authority,  that  the  possession  of  the 
chartered  ship  remained  with  the  owner,  because  of 
his  liability  to  those  who  put  their  goods  on  board.  It 
certainly  w^  there  held,  that  one  who  put  his  goods- 
on  board  by  the  consent  of  the  charterer,  might  recover 
for  the  loss  of  the  goods,  not  against  the  charterer,  by 
whose  authority  he  loaded  them,  but  against  the  owner. 
But  that  case  has  frequently  been  questioned,  and  iU' 
two  cases  formally  overruled.  I  therefore  attribute  no* 
weight  to  that  case.  It  is  weU  known  that  an  owner 
cannot  be  guilty  of  barratry^  In  a  case  (.6)  befi^re  Lord 
Manffieldf  C.  J.  a  question  arose  on  an  insurance  cause, 
whether  the  charterer  could  commit  barratry;  and  it 
was  hdd  that  he  was  the  owner  of  the  ship  for  the 
voyage^  and  being  such»  he  could  not  commit  barratry 
in  any  other  character.  In  the  present  case  the  con- 
signor is  a  bankrupt :  he  was  the  owner  of  this  ship  for 
the  voyage.  He  puis  his  own  goods,  then,  on  board 
his  own  ship,  and  the  master  and  crew  ought  to  have 
obeyed  his  orders  for  the  voyage.  Lord  Hardmcke 
Chancellor,  in  Pmd  v.  Birch  (a),  says  *<  the  sum  reserved 
is  improperly  termed  freight,  for  it  is  rather  f6r  the 
hire  of  the  ship*"  It  is,  indeed,  more  like  rent  dian 
freight  If»  then,  the  bankrupt  be  owner  for  the  voy- 
age^ and  if  it  be  the  duty  of  the  master  and  crew  to  obey 
tl^  owner's  instructions,  when  the  bankrupt  puts  hk 
own  goods  <m  board  bis  own  ship*  the  master  and  crew 
ought  to  obey  him  until  the  voyage  is  ended^  whidi 
is  not  until  a  fall  ddivory  is  made  of  the  goods;  and 


(a)  %  JUk.  6%%.         {h)  VaUefo  v.  Wbnkr^  Chwf.  I45« 


until 
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until  that  time  the  possessioD  oS  the  ahip  does  not  re*        1816* 
vert  to  the  owner.    I  am  therefore  of  opinion  that  the 
Plaintiffis  entitled  to  his  judgment. 

Daixas  J.     If  in  this  case  it  were  necessary  to  pro- 
nounce an  opinion  upon  the  several  points  which  have 
been  argued  at  the  bar,  I,  for  one,  should  be  solicitous 
to  take  more  time  to  look  into  them.     But  where  seve- 
ral grounds  are  taken  in  a  case,  some  of  which  are 
doubtful,  but  others  clear,  if  the  case  can  be  decided 
on  the  latter,  it  is  unnecessary  to  go  into  the  former. 
I  agree  with  my  Lord  that  there  is  in  this  case  no  pos- 
session in  the  Defendant,  and  there  can  be  no  lien, 
unleas  there  is  a  possession.    It  may  be  considered 
that  the  charterer  of  a  ship  is  during  the  exjsteuca-of 
the  eharter-jparty  to  all  intents  and  purposes  the  owner 
of  the  ship:  the  bankrupt  had  put  these  goods  on  board 
in  that  character,  and  the  Defendant  had  no  legal  ]%ht 
to  resume  the  possession  of  the  sh^  until  the  goodit 
were  unloaded,  and  therefiore  he  had  no  right  to  detain 
the  goods. 

Park  J.  It  is  unnecessary.  Sat  the  reasons  assigned 
by  my  Lord  Chief  Justice,  for  me  here  to  enter  into  the 
questions  made  at  the  bar.  The  first  question  is»  then, 
whether  the  Defendant  had  any  possession  of  the  goods? 
for,  if  he  had  no  possession,  he  had  no  lien.  On  the 
first  day  of  the  aigument  the  judgment  of  Lee  C.  J.  in 
the  case  of  Parish  v.  Crtrajford  was  cited.  In  James  v. 
Jones  it  was  not  necessary  to  overrule  it  in  terms,  but 
the  last-mentioned  judgment  is  whoUy  inconsistent  with 
the  fimner  cas&  In  Maclenxk  v.  iloor,  Lord  jSQbi- 
bijtnmfjk  also^  on  consideration,  differs  firom  Parish  v. 
Crao^d^  Jn  a  subsequent  case,  Fraser  v.  Marshy  the 
point  was  not  die  same,  but  the  attention  of  the  Court 
was  called  to  Parish  v.  Crawford  and  James  v.  Jones^  and 

the 
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1816.  the  Court  decided  adversely  to  the  former  case;  for 
these  reasons  I  am  of  opinion  with  my  Lord  and  my 
brother  Dallas^  that  in  this  case  there  ought  to  be 

Judgment  for  the  Plaintiff,  {a) 


June  2.  Austen  v.  Howard. 

It  is  no  pica  r\EBT  by  the  Plaintiff,  who  was  the  sheriff  of  Swryy, 
plo\'in  bond  ^^  *  replevin  bond,  which,  on  oym,  purported  to 

that  the  bond  be  given  by  Bromley  together  with  the  Defendant 
purported  to  ^j  ^^  Broomj  jointly  and  severally,  to  the  Plain- 
by  two  sure-  tifi^  ^Y  ^is  name  of  office^  but  was  executed  by  the 
ties,  but  is  Defendant  and  Bromley  only.  The  Defendant  pleaded 
by*^  De-  ^  ^'  ^*  Stanton  had  distrained  the  goods  in  the 
fendant.  bond  mentioned  for  pent  due  to  him  from  Bromley  / 

that  the  Plaintiff  was  sherifi^  and  as  such,  on  the 
usual  complaint  and  application,  made  by  Bromley^ 
caused  deliverance  to  be  made  to  Bromley  of  the  goods 
distrained;  and  on  that  occasion  Brofidey^  and  the 
Defendant  as  his  surety  in  that  behalf,  executed  that 
bond  to  the  Plaintiff  as  sheriff;  and  that  the  bond  was 
executed  bythe  Defendant  and  Bromley  only,  and  not 
by  Hyde  Brawny  or  any  other  person.  The  Plaintiff 
g«ierally  demurred. 

Lens  Serjt.,  of  his  counsel,  was  stopped  by  the  Court. 

Best  Seijt  argued  in  support  of  the  plea,  that  re- 
plevin bonds  were  wholly  the  creatures  of  the  statute 
II  G.  2.  c.  I  p.  5.  23.  which  enacts  that  ^^  sherijSs  may  and 

{a)  Burrougb  J.  was  abwnt. 

shall 
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shall  in  eveiy  replevin  of  a  distress  for  rent,  take  in 
their  own  names  a  bond  from  the  Plaintiff  and  two  re- 
sponsible sureties."  The  word  '<  shall''  is  imperative,  and 
the  bond  is  to  be  given  by  two  sureties,  and  the  sheriff  is 
neither  authorized  nor  required  to  take  a  bond  in  any 
other  form.  It  is  the  sheriff  himself  who  sues  here,  and 
he  cannot  be  permitted  to  recover  on  a  bond  which  he 
has  taken  in  one  form,  when  the  statute  prescribes  an- 
other. 2dly,  The  want  otBrown^s  execution  materially 
varies  the  condition  of  the  obligor,  for  if  the  bond  be  exe- 
cuted  by  both  sureties,  and  one  is  compelled  to  pay  the 
whole,  he  may  sue  his  companion  for  contribution^ 
which  benefit  here  the  Defendant  looes.  Vo  case  has 
decided  that  such  a  bond  is  good. 


1816. 

y , ' 

Austen 

V. 

Howards 


GiBBS  C.  J^  preventing  Len/s  reply.  —  The  statute 
of  Westminster  has  prescribed  forms,  in  which  alone, 
when    a  party  is    arrested,   the   sheriff  shall   take  a 
bond    for  the  Defendant's  appearance  at  the  return 
of   the    writ;  and   all    other  bonds  are   taken    for 
ease  and  favour.      But  replevin    is  not   within   that 
statute.     The  sheriff  was  always  enabled  to  rq>levy 
goods,  taking  security  for  their  return.     And  the  party 
distraining  has  a  remedy  over  against  him,  for  taking 
insufficient  pledges :  and  the  stat.  19  G.  2.  c.  1 1.  s.  23. 
gives  a  particular  bond ;  but  I  am  far  from  thinking 
that  the  statute  avoids  the  power  the  sheriff  had  be- 
fore that  statute  to  take  security  for  the  return  of  the 
goods,  if  judgment  should  be  given  ^o  retomo  habendo. 
As  to  the  other  point  made  by  the  Defendant's  counsd, 
^hat  there  can  be  no  action  for  contribution,  the  same 
objection  would  hold  in  the  case  of  every  bond  intended 
to  be  joint,  which  is  not  executed  by  all  parties ;  yet  I 
wiU  venture  to  say,  such  a  plea  was  never  heard  of. 


Judgment  for  the  Plaintiff. 


Jmutu 
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Jackson  v.  Wickbs/ 


Whne  1  TN  dAt  on  a  bafl  recognizaiice,  the  Defendant  pleaded, 

]g^;^^  that  fiMe  the  judgment  against  the  principal,  no 
aJ^Tre-  ctqnas  ud  satirfaeiendwn  had  been  sned  out  against  the 
cord  of  the  priodpalf  and  doly  execnted,  as,  according  to  law  and 
J^"^^^  ^  '  the  ioHMfliorial  cnslom  of  this  Conrt,  before  the  com- 
once  piay  dut  OMiMMBiem  <^this  suit,  there  onght  to  have  been.  The 
^  ^^°^^  Plaintiir  wpKed,  diat  since  the  judgment  he  had  sued 
cofd,  widujiit  <^  *  C0fua  ad  satisfaciendtimj  wlijch  he  set  out,  as  by  the 
ghing  tlieDe-  said  writ  oi  capias  ad  satisfaciendum,  and  return  thereof 
juL.^urt!i^  to  ^^^  returned  and  filed,  would  appear;  and  that  he  was 
Kjoin  by  ready  to  verify  by  the  record,  and  prayed  that  the  re* 

^^^^f"^^  «"d  of  the  wrfC,  and  the  return  thereof,  might  be  seen 
.n^vsng  a  per-  ^^^  inspected  by  the  Court  now  here.  The  Defendant 
feet  israe  be-  demurred}  assigning  for  cause,  that  the  replication  con- 
^^^^  duded  with  a  prayer  that  the  record  might  be  in- 

spected by  the  Court,  whereas  there  was  no  issue  joined 
between  the  parties,  whether  there  were  or  not  such  a 
record  remaining  in  the  Court ;  and  that  the  replica^ 
tion  concluded,  as  if  there  were  an  issue  joined,  whereas 
DO  issue  was  joined :  and  that  the  Plaintiff  had  intro- 
doeed  new  matter  by  setting  out  the  record  of  the  writ, 
whereto  the  Defendant  must  plead  in  rgoinder  before 
the  issue  could  be  perfect,  but  that  by  the  conclusion 
of  a  prayer  to  the  Court  to  inspect  the  record,  the 
Defendant  was  exdoded  from  so  doing. 

Vaugkan  Serjt.  in  support  of  the  demurrer. 

Pell  Seijt  eantrd  was  relieved  by  the  Court. 

14  GiBBS 
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G1BB8  C.  J.  The  Defendant  has  the  foil  benefit  of 
every  possible  rgoinder  which  he  could  make,  for  a  day 
must  be  giyen  to  inspect  the  record. 

Park  J.  In  Creamer  v.  Ff^tcieU  (a),  the  pleading! 
were  exactly  similar  to  this,  and  the  Plaintiff  prayed  the 
record  might  be  inspected,  beinf^  like  thi%  a  record  of 
the  same  Court,  and  it  was  held  good  :  and  the  like  in 
many  other  < 


1816. 
Jackbcw 

WlCKBS. 


Judgment  for  the  Phintiffi 


(a)  Carth.siy.  5,C.i  Lord 
RM/m,  550.  ace, ;  and  see  M^or 
▼•  Bail  ciGarrm,  %  SM.  366. 
Xy.  227  t'  %9%  a.  Some  other 
pointi  relatiye  to  die  pleading  of 
records  may  alto,  doobdeB^  be 
leaned  from  the  catei  f£  Fd^ 


Underbill  v.  Denjtmutf  %  Satmd. 
72  note.  Henderson  t.  Wtthy^ 
%  Term.  Mep.  s7^  Chandlery. 
MfiSerts,  i  Dong.  58.  Adng^  r. 
Femonf  3  Z^ev*  %43'  Sandferd 
r.  ttegersf  Bamesy  x6t.  5.  C 
%  WUs,  11$, 


Earl  FiTzwiLLiAM  t;.  MiixwELL. 


June  fl5« 


I>  Y  a  local  and  personal  act,  5a  G.  3.  c  cxliiL  *^  for 
draining^  indoung,  and  improving  Borough  fen  com^ 
man  and  the  Fottr  hundred  Acre  common^  in  the  county  of 
Northitmptonj  and  for  forming  the  same  into  a  parish  to 
be  called  Newborough;  and  for  building  and  endowing  a 
church  far  such  parish;"  in  <<  ease  any  perscm  interested 
dioold  be  dissatisfied,  he  might  have  the  matter  of  any 
claba  or  obyectiott  tried  at  hiw,  and  for  that  pofposenught 
canse  an  action  to  be  brought  against  sny  commissioiief, 
or  persQSi  in  whose  favour  sufih  detenninatioii  should 

have 


Thecotti  in  a 
feigned  iwie 
under  an  in* 
clonire  act 
which  contains 
no  special 
direction  as 
to  costs,  abide 
the  event)  by 
the  statute  of 
Gioeeiter,  as 
in  other  actions 
of  assumpsit. 
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1816.        have  been  made  in  one  of  the  courts  at  Westminster^  the 
'      P  verdict  or  verdicts  which  should  be  given  therein  should 

WILLIAM      be  final,  binding,  and  conclusive  upon  all  persons,  unless 
^*  the  Court  should  set  aside  such  verdict,  and  order  a 

new  triaL  And  after  verdict  obtained  and  not  set  aside, 
the  commissioners  should  and  were  thereby  required 
to  act  in  conformity  thereto,  and  to  allow  or  disallow 
the  claims  or  objections  thereby  determined,  according 
to  the  event  of  such  trial.  Earl  Fitrwilliam,  a  com- 
moner, was  PlaintiiF  in  a  feigned  issue,  whereby  he 
denied  that  the  Defendants,  who  were  devisees  in  trust 
of  the  estate  of  the  Marquis  of  Exeter,  were  seised  in  fee 
of  the  soil  of  the  commons,  they  being  entitled  by  the 
act,  if  such  were  their  title,  to  one  20th  part  of  the 
commons  in  lieu  thereof.  Upon  the  trial  at  the  last 
Northamptcn  assizes  a  verdict  was  found  for  the  De- 
fendants. The  prothonotary  taxed  the  Defendants' 
costs  for  them  at  6oo2.,  holding  that  the  costs  fol- 
lowed the  verdict,  though  the  act  was  sUent  respecting 
costs. 

l^ns  Seijt  now  moved  that  the  prothonotary  might 
review  his  taxation  and  disallow  the  Plaintiff's' costs, 
upon  the  ground  that,  inasmuch  as  this  statute  was 
subsequent  to  the  statute  of  Glocester,  no  costs  could 
be  given  by  that  statute;  and  that  ho  judgment  could  be 
entered  up,  or  at  least  npne  was  necessary,  because  the 
act  directed  that  the  verdict  was  conclusively  to  guide 
the  comnfissioners. 

GiBBS  C.  J.  Will  not  these  costs  spring  out  of  the 
statute  of  Glocester  ?  In  our  view  of  the  case^  we  cannot 
look  to  the  circumstance  of  the  action  being  on  a 
feigned  issue:  all  we  can  look  to  is,  that  it  is  an  action 
on  a  wager,  and  the  costs  follow  of  course.  The  verdict 
may  be  a  sufficient  guide  to  the  commissioners,   but 

16  the 
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tbe^Plaintiff  recotren  nominal  damages,  and  is  entitled 
to  eater  up  jadgmoit  in  tfaisy  as  well  as  in  any  other 
action.  On  the  Plaintiff's  view  of  the  subj^t,  the  judg- 
ment would  be  enx>neoas.  We  can  see  no  ground  to 
give  even  a  rule  nhi  far  it. 

Rule  refused. 


DeVaYNES  v.  Boys.  June  25. 


nrmS  was  an  action  for  assault  and  false  imprison*  In  an  action 

jnent.  brouirht  ainunst  tbeDefendant»  who  was  a  ma-  %^^  ^ 

^      ^^  magistrate  for 

gistrate  of  the  Cinque  Ports.  The  declaration  was  of  last  assault  and 

Hilary  term,  and  the  general  isoie  was  pleaded  in  the  ^^  impnson- 

rrn        '  j    i-  j    •       w^r-w  -  Hltnt,  aftCT  thc 

same  term*    The  i^ue  was  deuvefed  m  Hiltny  vacation  general  issue 

with  notice  pf  trial.     The  statute  24  G.  2.  c.44.  5.4.  pleaded  the 

^ves  a  magistrate  who  is  a  Defendant,  power,  if  he  has  permit  the 

neglected  to  tender  amends  before  action  bron^t,  to  Defendant  to 

pay  into  court  at  any  time  before  issue  joined,  such  sum  ^^^^7  ^* 
n  «      ii    if  1  .  1    /•  plea  and  pay 

of  money  as  he  mall  thmk  fit.      .  .  money  into 

Court*  plead- 
BeU  Seijt.  had  on  a  former  day  obtained  a  rule  '°*  '^^  '*'*^' 
nisi  to  withdraw  the  Defendant's  plea  pleaded,  upon  ^  •  «   ^  ^>' 
payment  of  all  costs  subsequent  to  the  time  of  pleading^      J>  /^i.^,^ 
and  to  plead  •  the  same  de  navoy  accompanied  with  a 
payment  into  court  of  the  money  which  the  Defendant 
wished  to  tender. 

Shepherd,    Solicitor-Oeneral,    shewed  cause  against 
this  role 

Besi,  in  support  of  the  rule,  urged  that  although  hi 

this  case  by  common  law  the  Defendant  could  neither 

Vol.  VIL  D  make 
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1816.       make  a  tender  before  action  brought,  nor  pay  money 
'      '      '     into  court  after  action  bfought ;  yet,  since  by  the  stat. 
^,  24  Q.  2.  the  l^slature  gives  a  new  tender  bdbre  action 

Boys.  brought,  and  permits  the  money  to  be  paid  into  court 
before  issue  joined,  there  is  the  same  reason  here^  as 
there  is  in  cases  where  tender  and  payment  into  court 
are  by  common  law,  that  if  it  is  requisite  to  pay  money 
into  court  after  plea  pleaded,  the  Court  should  per- 
mit it  to  be  done,  as  in  cases  at  common  law,  through 
the  medium  of  their  permission  to  withdraw  the  plea 
of  the  general  issue,  and  to  pay  money  into  courts 
pleading  dt^  novo.  The  Court  for  a  moment  doubted,' 
whether,  in  a  case  where  the  Court  should  give  leave 
to  unjoin  an  issue  joined  in  tiilaiy  term,  the  new  issufc, 
when  joined,  would  be  an  issue  joined  as  ot  Hilary  term, 
or  of  this  present  term.  In  the  former  case  the 
indulgence  could  not  be  granted.  But  having  satisfied 
themselves  on  that  point,  they  held,  that  though  it  was 
not  in  their  power  to  enable  a  Defendant  to  pay  money 
into  .court  after  issue  joined,  u  e.  not  after  issue  was 
effectually  joined,  yet  it  was  in  the  power  of  the  Court 
to  rescind  that  which  the  Defendant  had  hastily  and 
inadvertently  done,  and  to  send  the  parties  back  to  an 
earlier  stage  of  the  cause,  when  they  might  plead 
again,  and  pay  the  money  into  court,  and  join  issue 
on  the  plea.  The  Court  therefore  might  grant  this 
Hi0tion% 

Rule  absolute. 
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Denn  on  theDemise  of  B.  Richardson  v. Hood,     Jun^  26. 
and  Others. 

y^N  the  trial  of  this  ejectment  before  Thomson  C-  B.  D«^«  c^*D 

at  the  Yori  Z>n^  assizes,  1 8 1 6,  a  verdict  was  taken  ^dpmonal 

for  the  PJaintiiF,  subject  to  a  cas^  which  in  sabstance  whatsoever^ 

stated,  that  Richardson  being  seised  in  fee,  devised  to  ^'^^  ^"^^ 

his  wife  Hannah  Richardson  all  his  real  and  personal  housesy  and  all 

estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  otherbuDdings, 

all  other  buildings,  situated  at  Stamford  Bridge^  in  the  ™\^*e,  and 

county  of  York^  upon  his  estate^  and  likewise  all  his  likewise  all  my 

houaebould  fiiniiture,  and  stock  in  trade,  unto  the  said  '^^"^^oW  for- 

niture  and 
HdnnaA  Richardson.     The  testator  had  no  other  real  ^^^^  i^  ^tade, 

estate  tban  at  Stamford  Bridge  \  be  had  debu  owing  to  <»nies  a  fee  in 
him,  akid  tbose^  together  with  bis  furniture  and  stock  ^^  *^  * 
m  trade,  constituted  his  personal  estate.  The  lessor  of 
the  PlaiDtiflT  was  the  only  son  and  heu:«pat-law  of  the 
testator ;  Hannah  Richardsonj  who  had. survived  the  tes- 
tator, was  lately  dead,  having  by  her  will  disposed  of 
all  her  real  estates  at  Sitamfotd  Bridge  aforesaid,  and 
the  Defendants  were  the  devisees  under  her  will,  and 
tenants  in  possession.  The  question  for  the  Coiirt  was 
whether  Hamiah  Richardson  bad  acquired  by  the  will 
of  7.  Richardson  an  estate  in  fee,  or  for  life,  in  the  real 
estate  thereby  given.  If  in  fee,  a  nonsuit  was  to  be 
entered ;  if  for  Ufe,  the  verdict  was  to  stand. 

Ijcns  Seijt,  for  the  Plaintiff,  argued,  that  though 
**  all  the  testator's  real  and  personal  estate"  was  abun- 
dantly sufficient  to  pass  a  fee,  yet  that  the  testator  had 
himsdf  restrained  the  words  from  carr}ring  that  mean- 
in^  by  his  own  explanation,  which  shewed  that  he 
used  them  only  as  words  of  local  description.  This 
case  was  distinguishable  from  Roe  on  demise  of  Child 

D  2  V.  JVrivM 
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1 8 1  iS.        V.  Wright,  {a )    In  Barry  v.  Edgeuoarth  (A),  the  Master  of 
^-^'^"  ~^     the  Rolls  thought  that  in  a  devise  of  the  testatrix's  estate 
V.  and  lands  in  C.y  the  word  ^^  lands"  was  descriptive  of 

Hood.  ^yie  locality,  and  the  word^  <^  all  my  estate''  of  the  inter- 
est, from  which  it  might  be  inferred^  that  if  the  word 
lands  had  not  bMl  thera  tfMl,  in  contradistinction  to 
the  word  estate,  iU  h«  estate  at  C.  wimld  only  have 
been  destripti^d  of  the  siitgect^  not  of  the  ilaXimlit  devised. 
In  the  Tbu^aone  {c\  it  is  laid  down  that,  VeHni  pestt* 
riofHi  propter  cerfUadinemaidiiAf  adpriora^  put  eertitu* 
dine  indigM  mnt  refkrenda.  The  latter  wovds  here 
Are  thenefore  to  be  coniider^  as  sabsfiltil^d  bt  die 
former.  Dae  on  demise  of  Beaeg  v.  Cla^tdn  (d\  was  a 
very  complicated  case^  and  pcfrbaps  has  titUa  bearuig 
<m  this ;  but  it  wm  thei«  held  that  the  word  estate  did 
not  curry  a  fee^  where^  by  oth^  tateoedent  words^  it 
appeal^  to  be  restricted  to.  loeality.  The  Word  estate 
js  not  here  applied  as  it  was  in  HdUjfaa  (e),  on  demise 
«f  Cawper^  v.  Mdrten^  where  <<  my  estate  at  Bn^ia>ick'* 
was  held  to  carry  a  fee. 

Sh^pherdi  Solicitor-OeneraJi  denied  that  here  was  any 
substitution  of  the  latter  words  for  the  former.  He  was 
stopped  by  the  Court 

GiBBS  C.  J.  After  the  cases  which  have  Iseen  re- 
cently decided  on  this  question,  it  is  unnecessary  to  hear 
the  Defendant's  arguments.  It  is  true,  that  formerly 
these  words  woidd  have  received  a  narrower  construction 
than  we  at  this  day  put  on  them.  It  is  true^  that  for* 
merly,  if  the  word  estate  were  accompanied  by  words 
which    pointed  at  locality,  it  would  not  have  been 

{a)  7  Emu  359-  {c)  Shefberd^s  Tauebitenef  tit. 

\b)  I  Mq*  Cas.jtbr.iy%.pLi%.     Grant,  f.  353.,  6tb  ed. 
S.  C.  1  p.  Wmu  513.  (i)8  EasU  MS- 

\e)\Termiep.t^l\. 

12  held 
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be|d  to  cany  9  fee;  but  later  cases,  d^ided  on  the 
apparent  or  very  probable  int^t  of  the^t^statpr,  have 
held,  chat  the  woid  fsitate  would  pi^  a  fee^  notwith- 
aCandiqg  that  there  were  words  of  lo^ity  jpin^  with 
it  Ojie  of  the  £x«t  wp^  that  cited,  pf  ^  mj  estaf e  at 
Bngfwici,^  80^  that  derive  in  JDpf  on  d^ini^e  pf 
C^Hd  V.  Wti^  {a),  «<  all  mj  esUt^  Ireebold  and 
copyhold^  fyiiig  and  being  in  £Oingi^  in  Hunting- 
donshires^  no  caae  copid  1^  strong  th^n  that  for  the 
inference  that  the  testator  was  pointing  out  pnly  the 
local  sitqation ;  but  the  Comt  held  that  he  m^ant  by 
^  estate,"  tbe  quantity  of  interest  he  m^ant  to  convey, 
and  by  the  words  at  EUifi0ai^  tbe  description  which 
was  to  identify  the  lands.  80  here,  by  *^  aU  my  til^^** 
the  testator  means,  ^ccordmg  to  the  doctrine  pf  the 
late  coses,  to  defs^^nate  the pianffim  of  interest;  and 
lest  the  parties  should  not  Jaiow  when  to  find  the  pro- 
perty, he  adds  the  }ocal  description:  my  Iwd  is  at 
Stamford  Bridge  in  Yorkshire^  my  houses  are  on  the 
land,  ai^  my  fhmiture  is  in  the  houses.  I  think, 
therefore,  tfaore  is  no.grovvd  to  hold«th»t  thepe  wprds 
passed  less  than  a  fee.  Tbe  other  three  jQ%fi  con- 
curring, 

Judgment  for  4»e  IMef^dant^ 


Neilsqn,  Ex  parte»  Jun€%^ 

JjEYWOODaeisL  moved  ht  an  order  toihfimr^  to  tlie"£^ 
theDefendantiNEi2sQAentoftIiocns^yofthesh0^  duu^eofaa 

xiScHjondan,  under  the  stat.  48  6.3.  c.  123.  s.  i.,  which  "f^^^^t 

-^     .1.  X  **    11  .  .    *       dabtorander 

enacts,  that  **  all  persons  m  execution  upon  any  judg-  the  ttotute 

J.  lo  the  rule  is  in  tlie  fint  loitance  only  irute  »»!• 
(a)  8  Tariff  Rtp.  64* 

D  3  ment, 
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1816.  ment,  in  whatsoever  coart  the  same  nay  have  been  ob- 
'~  ~^~  tained,  for  any  debt  or  damages  not  exceeding  the  sum  of 
£x-ptrte.  20/.  exclusive  of  the  costs,  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  for  the  space  of  twelve 
successive  calendar  months  next  before  the  time  of  their 
application,  shall,  upon  application  for  that  purpose,  in 
term-time,  made  to  some  one  of  His  Majesty's  superior 
courts  of  record  at  Westminster,  to  the  saiisfjction  of 
such  Court,  be  forthwith  discharged  out  of  custody  as 
to  such  execution,  by  the  rule  or  order  of  such  Court. 
He  produced  an  affidavit  of  the  prisoner,  that  his  debt 
was  under  20/.,  and  that  he  had  been  twelve  calendar 
hionths  in  prison,  (of  which  fact  he  also  produced  a 
certificate  from  the  i^herifi^)  and  had  given  the  Plaintiff 
notice  of  the  present  motion.  It  did  not  appear  that 
it  was  to  be  a  rule  to  shew  cause,  for  the  statute  says, 
that  he  shall  forthwith  be  discharged  by  the  order  of 
the  Court,  provided  the  application  be  to  the  satis- 
faction of  the  Court* 

Per  Curiam.  We  have  given  more  consideration  than 
ive  otherwise  should  have  dooe  to  a  case  of  this  sort, 
because  we  always  wish  to  be  more  particularly  careful 
ih  ihe  case  of  prisoners.  We  had  not,  from  the  first, 
a  partidc  of  doubt,  that  this  ought  to  be  a  rule  to  shew 
cause;  in  addition  to  the  other  reasons  which  weighed 
with  us,  we  now  learn,  that  from  the  time  when  this 
act  passed,  fand  applications  under  it  were  not  unfre- 
t]uent  until  the  late  act  gave  prisoners  their  liberation 
after  three  months  imprisonment,)  upon  every  applica- 
tion 'made  in  this  court,  under  tliis  act,  a  rule  nisi  only 
has  been  granted  in  the  first  instance. 

Rule  nisi^ 
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Grose  v.  West  and  Others.  "^"^  *^: 

LP  /3  u^tr  J"^  ^ 
jPHIS  was  an  action  of  trespass  for  breaking  and  en-  Prima  Jkui/ 
tering  the  Plaintiff's  close,  called  Penpont  Dtrnny  thc^prw^nip. 
and  taking  away  500  loads  of  soiL     Upon  the  trial  of  ^^^  of  land 
the  cause  at  the  Zaunc^on  Spring  assizes  1816,  be-  lying  between 
fore  Park  J.,  it  appeared,  that  the  Plaintiff  was  the  ^j^^^^ad*  in- 
owner  and  occupier  of  a  farm  called  Penpont  BarUmy  mg  bdosure, 
whereof  a  tract  of  knd  called  Penpont  Down  had  im-  ^  »  y^^  " 
memorially  been  a  part:   this  down  abutted  on  the  j^jg^j^^y  ^j 
tx>undary .  hedge  oF  the  Defendant's  farm,  called  the  medium filum 
jfy-egildas  estate;  and  a  turnpike  road,  which  had  been  ^^*^^ 
made  about  twenty-four  years  since,  passed  from  east  owner  of  the 
to  wrs/,  over  the  down,  in  a  direction  parallel  to  and  ioclowre. 
a  few  yards  distant  from  the  boundary  hedge  of  the  ^  ^^^  com-^ 
TYegildas  estate,  so  that  a  narrow  strip  of  land,  abutting  mumcate  with 
on  the  hedge,  and  extending  in  length  the  whole  length  ^"^^"Jmw 
of  the  down,  was  marked  off  by  the  road  from  the  re-  portions  of 

siduc  of  the  down ;    before  this  turnpike  was   made  '*"*  ^  P"* 

.  tumptioa  It 

the  road  had  described  an  arc,  of  which  the  Tregildas  either  done 

hedge  was  the  chord,  so  that  the  space  of  land  inter-  away,  or  con- 

ccpted  between  the  road  and  the  Tregildas  hedge  was  ro^ed,  for  the' 

then  much  larger  than  it   now   wAs,     At  the  points  evidence  of 

where  the  road  entered  and  wliere  it  quitted  the  down,  ^^^JJ*^^.. 

there  were,  and  long  had  l)een,  gates,  erected  and  main-  to  the  larger 

tained  by  the  Plaintiff  and  those  whose  estate  he  had,  portionf,ap- 

to  keep  the  Penponi  cattle  within  the  down,    and  to  narrow  strip 

exclude  others  from   it.      The   occupier   of  Penpont  which  commn* 

nicatei 
them. 


Barton  had  not  only  bad  tlie  exclusive  pasturage  of  the  ^^^^^  ^** 
down,  as  well  on  the  one  side  of  the  road  as  on' the 
other,  but  had  also,  as  long  as  could  be  remembered, 
particularly  availed    himself   of  thd  valuable  shelter 
affiurded  by  the  hedge  of  the  Tregildas  estate,  to  fodder 
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his  cattle  close  under  it,  during  winter,  on  the  inter-^ 
cepted  strip  of  land.  The  occupiers  of  Penpont  Bar^ 
ton  bad  also,  for  the  space  of  fifty  years  and  more,  spread 
their  straw  in  the  highway  on  Penpont  Dcnon^  to  be 
trampled  into  muck,  and  had  again  collected  the  mud 
and  straw  from  the  road  into  heaps  at  the  side^  some 
part  on  the  side  next  the  Tref^iUas  he^e,  and  some 
part  on  the  other  side,  and  had  again  carried  it  away 
and  Implied  it  as  manure  upon  other  parts  of  Penponi^ 
Barton^  which  acts  the  occupiers  of  the  Tregildas  estate 
had  fr^uently  witnessed,  but  never  interrupted.  The 
Plaintiff*  also  proved  declarations  by  a  former  owner  6^ 
the  Tregildas  estate  diat  Ae  intercepted  strip  of  land 
was  not  his,  but  the  property  of  the  owness  of  jPmpon# 
Dawn.  The  Defendants  had  recently  taken  away  irooi 
the  side  of  the  road  a  large  quantity  of  soil  and  mud 
which  the  Plaintifis  had  scraped  together,  and  turf 
uid  earth  dug  from  the  intercepted  strip  of  land,  and 
applied  it  as  manure  on  the  TregUdase&tf^.  The  D'e-> 
fendants  proved  that  the  owners  of  the  Tr^ldas  estate 
had  firequently  cut  turf  on  the  strip  of  land  in  question^ 
and  had  therewith  repaired  Treg^das  hedg^  adjoining^ 
thereto,  and  also,  that  the  surv^ors  of  the  highways 
had  of  late  years  sometimes  scraped  up  the  mud  from 
the  road,  on  the  one  side  and  on  the  other^  and  had 
given  notices  to  the  Defendants,  requiring  them  ta 
remove  that  part  of  it  which  lay  on  the  side  of  the 
road  nearest  to  the  Tregildas  estate,  and  that  the  De- 
fendtots  also  had  spread  straw  in  the  road,  for  die  pur- 
pose of  bdng  trodden  into  muck,  and,  after  mixing  it 
with  mud  from  the  road-side,  had  carried  it  back  and 
employed  it  as  manure  on  the  TVigildas  estate.  The 
jury,  contrary  to  the  inclination  of  Pari  J.,  found  a 
verdict  for  the  Defendants. 


Lens 
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ZM^Seiji*9  in  EiMer  tenB,  obtained  a  nile^iMSf  to       \%\S. 
get  aside  the  veittict  and  have  a  new  trial,  against 
which 

P^fiSeijt  now  shewed  eattie:  he  relied  on  tfae-fiict 
that  maleriab  hud  been  taken  for  repairii^  the  Tre* 
gildaihoigs,  aad  on  the  repeated  aOto  of  ownership  of 
the  Debndants  ia  taking  mauare  from  the  load  witlk* 
oat  intermptieiif  in  preaeoce  of  oeetqpierB  otPenporU 
Dewh  who  had  An  interaat  to diqpute  it;  and  on  the 
judgment  of  the  aurve^onB  of  the  h^way,  wherel^ 
^y  had  awarded  to  the  Defendants  the  mud  cm  the 
side  nex.t  to  the  TregUdas^  estate;  but  he  principally  rep- 
lied on  the  rule  of  presumption,  that  the  owner  of 
inclosed  land  abut^'ng  on  a  highway,  or  on  small  strips 
of  waste  land  lying  between  his  close  and  a  highway, 
is  also  seised  of  the  soil  and  freehold  of  those  ioterme- 
^te  strips  of  waste,  and  of  the  road,  os'iar  forth  as 
the  central  line  of  the  highway,  and  this,  he  urged, 
was  conclusive  of  the  question,  that  the  land  firom^  Tre^ 
gUdas  hedge  to  the  middle  of  the  highway,  along  the 
whole  length  of  PenporU  Dawn^  was  the  soil  and  free- 
hold of  the  Defendants. 

LefHj  in  support  of  his  rule,   was  stopped  by  the 
Court 

•  GiBBS  C.  J.  The  Defendants'  counsel  has  correctly 
stated  the  law.  Primd  facie  the  presumption  is,  that  a 
strip  of  land  lying  between  a  highway  and  the  adjoin- 
ing closer  belongs  to  the  owner  of  the  close;  as  the 
presumption  also  is,  that  the  highway  itself,  as  medium 
Jhrni  vuBj  does.  But  the  presumption  is  to  be  confined 
to  that  extent ;  for  if  the  narrow  strip  be  contiguous 
to  or  conHnunicate  with  open  commons,  or  larger 
portions  of  land,  the  presumption  is  either  done  away^ 

or 
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1816*  or  considerably  narrowed;  for  the  evidoioe  of  oHmer- 
^'■^^|^~^  ship  which  ^api^ies  to  the  larger  portions,  applies  also 
V.  to  the  narrow  strip  which  commanicates  with  them. 

W**'^*  This  strip  does  communicate  with  Penpont  Domu  The 
acts  of  ownership  on  which  the' Defendants' counsel 
relies,  are  the  taking  materials  for  repairing  the 
fence  of  his  field,  which  has  been  immemorially  or 
antiently  inclosed,  and  abuts  on  Penpont  Doom.  He, 
therefore,  may  have  had  a  prescriptive  right  to  take 
soil  there  for  repairing  his  fence,  and  those  acts  may  be 
^attributable  to  that  prescriptive  right,  and  not  to  own- 
ership. I  am  aware  that  there  is  other  evidence,  viz* 
that  the  surveyor  of  the  highways  has  for  ten  or  twelve 
years  past  gathered  up  the  dirt  of  the  road,  and  that 
the  Defendant  has  had  it;  but  that  is  of  modern  usa^e 
only.  But  mark  what  a  strong  case  the  Plaintiff  has ; 
this  strip  of  land  communicates  at  each  end  wit^  other 
parts  of  the  Plaintiff's  farm,  and  he  meated  his  cattle 
close  up  under  Tregildas  hedge;  and  that,  not  once^ 

.  but  continually ;  for  it  is  not  pretended  that  this  user 
is  ascribable  to  any  right  of  common.  In  addition  to 
this,  there  is  a  conversation  by  a  former  owner  of  7r^- 
gildas  estate,  admitting  that  the  land  is  not  his,  and 

^  wishing  he  had  had  it  It  is  true  that  the  value  of  the 
fee  simple  may  be  small,  but  the  relative  value  may  be 
considerable,  and  the  property  taken  appears  to  have 
been  worth  40/.  or  50/.,  and  therefore  is  not  within  the 
rule  of  this  Court:  that  it  is  of  too  little  value  for  a 
new  trial.  Under  these  circumstances,  I  will  say  no 
more  of  the  case,  than  that  it  is  a  case  unfit  for  the 
Plaintiff  to  be  concluded  by  this  verdict,  and  that 
therefore  there  ought  to  be  a  new  trial  on  payment  of 
costs. 

Park  J.    The  case  is  of  the  more  importance,  be- 
cause the  Plaintiff^s  gate  opens  on  the  very  spot  in 
14  question. 
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qofistion^  so  that  if  the  verdict  stands,  the  Plainti£P  will 
have  a  difficulty  in  getting  in  and  out  of  his  own  dose. 

Rule  absolute. 


Hart,  qui  tann,  v.  Draper. 


Juue  ao. 


TTHE  Plaintiff  having  declared  against  the  Defendant  Where  a  D^ 

on  the  statute  of  usiin^    12  Ann.,  for  penalties  ^«n<|f «*»  c<»- 
•^ '  .  .       r      tenong  to  a 

amounting  to  20,445/.,  ^^^  ^^^  cause  being  ripe  for  jadge^t  ocder, 
trial  at  the  Chelmsford  spring  assir^  1816,  the  Plaintiff  obtaini  a  bcne- 
forbore  to  enter  the  cause  for  trial,  upon  the  Defend-  ^  q^^  ^ 
ant  consenting  to  a  Judge's  order,  wherebj  it  was  or-  apoo  tiie  order 

deredy  that  the  Defendant  should  within  the  first  fouf  ^'"|  *^" 

wards  made  a 
days  of  the  next  Easter  term  consent  to  a  motioil  for  rule  of  Court, 

compounding  the  action  upon  payment  of2oocL  penal-  enforce  by  at- 
tics, and  150/.  costs,  one  half  thereof  to  the  king,  and  ^r™^^>  ^ 
the  other  half  to  the  Plaintiff,  and  that  the  Defendant  perfornunce 

should  within  the  first  four  days  of  the  ensuing  Easter  ®^  *^^  *•""* 

,     ,  .     ,  .        .  ,      of  the  rule  at 

term  pay  the  kmg's  moiety  into  court,  to  warrant  the  j^,^  beneficial 

motion ;  and  if  the  motion  were  refused,  should  give  to  the  Platntiir, 

ludinnent  of  Trinity  term,  and  the  cause  to  be  tried  at  *? 

\  ,  .  .  croHTi,  ina 

the  ensuing  summer  assizes.     The  trial  was  postponed ;  qui  tam  action* 

in  the  next  term  the  Defendant  did  not  make  good  his 
payment,  having  drawn  the  Plaintiff  into  a  subsequent 
agreement,  firaudulent  as  against  the  crown,  to  wave  the 
former  agreement,  and  to  accept,  as  the  tetms  of  com- 
promise, the  sum  of  1752.  for  himself,  and  the  like  sum 
of  175/.  to  be  paid  to  the  crown.  The  Court,  upon  the 
application  of  Best  Serjt  for  the  Plaintiff,  with  the  con- 
sent of  the  Attorney-General,  when  three  weeks  of  the 
term  had  expired,  made  the  Judge's  order  a  rule  of 
Court,  and  Best  had  subsequently  obtained  a  rule  nisi 
for  an  attachment,  for  disobedience  to  this  rule. 

OnsUm 
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1^1«.  OhsIow  Serju  aow  shewed  cause  against  this  rule^ 

upon  affidavits  exculpatory  of  the  usury,  whoice  he  in* 
ferred,  that  the  crown,  haiing  no  real  interest  in  the 
penalties,  the  second  agreement  might  be  permitted  to 
tgke  effect;  at  all  events,  the  non-compliance  with  the 
first  agreement  was  no  contempt  of  the  Court,  inasmuch 
as  no  rule  of  court  subsisted,  for  paying  the  monies 
agreed  on  within  the  stipalated  time^  until  nineteen 
da^s  after  that  time  bad  expired :  and  the  Defendant 
had  a  good  defence  to  the  action. 

G1BB8  C»  J.  This  cause  being  ripe  for  trial  at  the 
spring  assizes,  if  it  had  been  tried,  and  a  verdict  had 
passed  for  the  Plaintii]^  tlie  judgment  would  have  been 
complete  in  Easter  term;  to  avoid  that  trial  the  Plain- 
tiff gave  this  consent,  whereby  the  trial  is  pat  off,  and 
the  Plaintiff  obtains  the  fruit  of  the  compromise  in  the 
delay  which  takes  place.  Application  is  made  to  the 
Defendant  to  consjeqt  to  such  order  as  he  has  here  en- 
g^ed  to  consent  to,  and  he  refuses;  whereby  the 
Plaintiff  is  thrown  over  to  the  assizes  after  Triniiy 
term.  The  Defendant  takes  to  himself  the  benefit  of 
that  which  he  bargained  for,  and  he  now,  by  with- 
holding his  consent,  refiises  to  pay  the  price  of  it  It 
does  not  appear  to  me  that  there  is  any  ground  for  re- 
sisting the  attachment,  therefore  the  rule  must  be  made 
absolute. 

Best  and  Copley  Serjts.  in  support  of  the  rule. 
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ISI6. 

(IN  THE  EXCHEQUfiR-CHAMBER.) 

Beatson  and  Others  v*  Rushforth.  Jy^  »?• 


"nPHIS  Wftd  a  writ  of  error  brought  td  reverse  a  judg-      jn  u  mddm 

ment  of  the  Court  of  Exdiequer  pronounced  for  ^^^^^  ^ 

^        ^  hundred  on  the 

the  naintiff  below,  in  an  action  against  the  hundred)  gut.  41 G.  3. 

upon  a  declaration  founded  oh  the  stat.  41  6.  3.  c.  24.  ^-^^  ^^ 

and  which  stated  that  after  i8th  April  1801  (a),  at  the  ^.5,,  to  recover 

parish  of  Halifax,   in  the  hundred  of  Ag^nigg  and  the  damage 

Morl^,  in  the  county  o^tork,  divers  persons,  to  the  ^'^JJ^J*!^. 

number  of  twelve  and  more,  being  unlawfully,  riotously,  ^g  j^m,  |,- 

and  tamaltudusly  assembled  together,  txf  the  disturb-  penoDtaolaw- 

ance  of  the  piibUc  peace,  did  unlawfully,  tumultuously,  jm/^^nl-^' 

and  with  force,  demdHsh  in  part  a  certain  water-mill  of  muiy  anem- 

the  PlaintifiF  below,  situfcte  iii  th6  parish,  hundred,  and  Wed,  it  U  not 

'  necessary  to 
county  afor^^d,  to  wit,    the  walls,  doors,  windows,  aver  that  the 

window-frames,  locks,  and  hasps  afiixed  add  belonging  demolishing 

thereto,  and  parts  of  the  said  water-mill  of  the  ttablifP  ''"  ^•^«»^«»- 

(a)  It  waa  stated  by  Richard"  limitation  of  adtions  to  be  brought  Ansctioo  agsiast 

ion,  that  the  principal  question  against  the  hundred  by  virtue  of  the  hundred  for 

which  had   ^een  made  in  this  the  4(h  scc6im  of  x  O.  1.  which  d«noli>btiisji 

cause  in  the  court  below,  had  directs,  that  the  daifaage  shall  be  {J^^ouiht'more 

been,  whether  the   Sth  section  rais^  and  levi^M  in  such  man-  tbin  twelve 

of  the  statnte  iO,u  e.$^  to  ndr^  and  forfb, aiid  by  such  wftys  months  after^ 

which   the  stat.  41 G.  3.  e.%A^  and  meao$»  as  are  provided  by  dU  the  demoUshinf. 

giving    this   action  against   the  statute  a'jEIiz  c.  is*    The  de-  . 

handred,  tefttt,  and  whkft  pto-  chratioh  iii  HfiU  v.  Cagafi  (t) 

vides  that  no  person  ^  shall  be  staled  the  pulling  down  to  ban 

jnosecuted  by  virtue  of  that  act  been  within  twelve  months.  And 

(xG.X.)  for  ^y  offence  or  offences  the   Court    of   Exchequer    had 

CQsnnutlsd  cootnry  to  the  satee^  hoMcn  that  the  M  secdoa  did 

unless  such  prosecution  be  com-  not  so  apply.    But  he  said,  this 

menced  within    twelve   months  question  did  not  arise  on  the  pre- 

after  die   ofi«!tee  committed,*'  sent  record. 
prescribes  the  same  period  for  the 

(i)  Dougm^(^  and  see  iM*  700.  n.  i. 

below. 
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1816.  have  been  made  in  one  of  the  courts  at  Westminster^  the 

*     .  p     ^  verdict  or  verdicts  which  shoiidd  be  given  therein  should 

WILLIAM  be  final,  binding,  and  conclusive  upon  all  persons,  unless 

^'  the  Court  should  set  aside  such  verdict,  and  order  a 

l^AXWELLa 

new  trial.  And  after  verdict  obtained  and  not  set  aside, 
the  commissioners  should  and  were  thereby  required 
to  act  in  conformity  thereto,  and  to  allow  or  disallow 
the  claims  or  objections  thereby  determined,  according 
to  the  event  of  such  trial.  Earl  FitsnoiUiam^  a  com- 
moner, was  PlaintiiF  in  a  feigned  issue,  whereby  he 
denied  that  the  Defendants,  who  were  devisees  in  trust 
of  the  estate  of  the  Marquis  of  Exeter^  were  seised  in  fee 
of  the  soil  of  the  commons,  they  being  entitled  by  the 
act,  if  such  were  their  title,  to  one  20th  part  of  the 
commons  in  lieu  thereof.  Upon  the  trial  at  the  last 
Northampton  assizes  a  verdict  was  ibund  for  the  De- 
fendants. The  prothonotary  taxed  the  Defendants' 
costs  for  them  at  600/.,  holding  that  the  costs  fol- 
lowed the  verdict,  though  the  act  was  silent  respecting 
costs. 

Lens  Serjt  now  moved  that  the  prothonotary  might 
review  his  taxation  and  disallow  the  Plaintiff's' costs, 
upoo  the  ground  that,  inasmuch  as  this  statute  was 
subsequent  to  the  statute  of  Glocester,  no  costs  could 
be  given  by  that  statute;  and  that  ho  judgment  could  be 
entered  up,  or  at  least  n^me  was  necessary,  because  the 
act  directed  that  the  verdict  was  conclusively  to  guide 
the  comnfissioners. 

GiBBS  C.  J.  Will  not  these  costs  spring  out  of  the 
statute  of  Glocester  ?  In  our  view  of  the  case,  we  cannot 
look  to  the  circumstance  of  the  action  being  on  a 
feigned  issue:  all  we  can  look  to  is,  that  it  is  an  action 
on  a  wager,  and  the  costs  follow  of  course.  The  verdict 
may  be  a  sufficient  guide  to  the  commissioners,   but 

16  the 
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theJPlaintiff  recovers  nominal  damages,  and  is  entitled        1816. 
to  enter  up  judgment  in  this,  as  well  as  in  any  other 
Bction.    On  the  Plaintiff's  view  of  the  subg^t,  the  judg- 
ment wonid  be  erroneous.     We  can  see  no  ground  to 
give  even  a  rule  nisi  for  it. 

Rule  refused. 


Devatnes  tJ.  Boys.  Juntas. 

HTHlSwasan  action  for  assault  and  fiedse  imprison*  In  an  action 

ment,  brought  affainst  tbeDefendant,  who  was  a  ma-  %^^^ 

macutnitc  toe 
gistrate  of  the  Cinque  Ports.  The  declaration  was  of  laf»t  amult  and 

Hilary  term,  and  flie  general  issue  was  pleaded  in  the  **^  imjpriswi. 
— .      .  ,  ,.         1  .     www  .        raent,  after  the 

same  term*    The  issue  was  deuveted  m  Hilary  vacation  general  issne 

with  notioe  of  trUiL    The  statnte  24  G.  2.  c.44.  s.4.  pleaded  the 
^ves  a  magialrate  who  is  a  Defiendant,  power,  if  he  has  permit  the 
n^ected  to  tender  amends  before  action  brought,  to  Defendant  to 
pay  into  court  at  anj  time  before  issue  joined,  such  sum  ^^^*^y^  ^* 
of  money  m  he  ihall  think  fit.  .  money  mto 

Court»  pleads 

Best  SerjU  had  on  a  former  day  obtained  a  rule  *°*^   '  "^*' 
nisi  to  withdraw  the  Defendant's  plea  pleaded,  upon    5 ■  ^^^    -   y*-^ 
payment  of  all  costs  subsequent  to  the  time  of  pleading      J)  f}-^,u^ 
and  to  plead  the  same  de  navoy  accompanied  with  a 
payment  into  court  of  the  money  which  the  Defendant 
wiriied  to  tender. 

Shepherdj    Solicitor-General,    shewed  cause  against 
this  rule. 

Besl^  in  support  of  the  rule,  urged  that  although  in 

thb  case  by  common  law  the  Defendant  could  neither 

V01.VIL  D  make 


K/-  - 
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1816.       make  a  tender  before  action  brought,  nor  pay  money 
'      '      '     into  court  after  action  brought;  yet,  since  by  the  stat. 
^^  24  6. 2.  the  legislature  gives  a  new  tender  before  action 

Boys.  brought,  and  permits  the  money  to  be  paid  into  court 
before  issue  joined,  there  is  the  same  reason  here,  as 
Aere  is  in  cases  where  tender  and  payment  into  court 
are  by  common  law,  that  if  it  is  requisite  to  pay  money 
into  court  after  plea  pleaded,  the  Court  should  per- 
mit it  to  be  done,  as  in  cases  at  common  law,  through 
the  medium  of  their  permission  to  withdraw  the  plea 
of  the  general  issue,  and  to  pay  money  into  court* 
pleading  de  novo.  Tiic  Court  for  a  moment  doubtedy^ 
whether,  in  a  case  where  the  Court  should  give  leave 
td  unjoin  an  issue  joined  in  Hilaiy  term,  the  new  issu^^ 
when  joined,  would  be  an  issue  joined  as  of  2//7ary  term, 
or  of  this  present  term.  In  the  former  case  the 
indulgence  could  not  be  granted.  But  having  satisfied 
themselves  on  that  point,  they  held,  that  though  it  was 
not  in  their  power  to  enable  a  Defendant  to  pay  money 
into  .court  after  issue  joined,  u  e.  not  after  issue  was 
eflPectually  joined,  yet  it  was  in  the  power  of  the  Court 
to  rescind  that  which  the  Defendant  had  hastily  and 
inadvertently  done,  and  to  send  the  parties  back  to  an 
earlier  stage  of  the  cause,  when  they  might  plead 
again,  and  pay  the  money  into  court,  and  join  issue 
on  the  plea.  The  Court  therefore  might  grant  this 
motion. 

Rule  absolute. 
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1816. 

T)enn  on  the  Demise  of  B.  Richardson  v.  Hood,     Jiom  26. 
and  Others. 

vQjN  the  trial  of  this  ejectment  before  Thomson  C.  B.  I^«^»«  0^  '^ 

at  the  York  Lent  E%sizeSf  1816,  a  verdict  was  taken  ^J^  perional 

for  the  Plaintiif,  subject  to  a  cas^  which  in  substance  whatsoever* 

stated,  that  Richardson  being  seised  in  fee^  devised  to  ^*^JJ  **^' 

his  wife  Hannah  Richardson  all  his  real  and  personal  houses,  and  all 

estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  other  buildings, 

all  other  buildings,  situated  at  Stamford  Bridge,  in  the  ,J,^e^«e,  and 

county  of  York,  upon  his  estate^  and  likewise  all  his  likewise  all  my 

bousefaould  ivmiture,  and  stock  in  trade,  unto  the  s^id  ^^"••'^oM  fuiw 

nitnre  and 
HannaA  Itichardson,     The  testator  had  no  other  real  it^ck  in  ttade, 

estate  tiian  at  Stamford  Bridge;  he  had  debts  owing  to  canies  a  fee  in 
him,  ahd  those,  together  with  bis  furniture  and  stock 
in  trade,  constituted  his  personal  estate.  The  lessor  of 
the  PJaintiff  was  the  only  son  and  heir-^at-law  of  the 
testator;  Hannah  Richardson,  who  had. survived  the  tes- 
tator, was  lately  dead,  having  by  her  will  disposed  of 
all  her  real  estates  at  Stamfofd  Bridge  aforesaid,  and 
the  Defendants  were  the  devisees  under  her  will,  and 
tenants  in  possession.  The  question  for  the  Coiirt  was 
whether  Hannah  Richardson  bad  acquired  by  the  will 
of  7.  Richardson  an  estate  in  fee)  or  for  life,  in  the  real 
estate  thereby  given.  If  in  fee,  a  nonsuit  was  to  be 
entered ;  if  for  h'fo,  the  verdict  was  to  stand. 

Lens  Seijt,  for  the  Plaintiff,  argued,  that  though 
"  all  the  testator's  real  and  personal  estate'*  was  abun- 
dantly sufficient  to  pass  a  fee,  yet  that  the  testator  had 
himself  restrained  the  words  from  canying  that  mean- 
ing} by  his  own  explanation,  which  shewed  that  he 
used  them  only  as  words  of  local  description.  This 
was  distinguishable  from  Roe  on  demise  of  Child 
D  2  V.  Wri<iht 
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V.  Wright,  (a)  In  Barry  v.  Edgewjrth  (6),  the  Master  of 
the  Rolls  thought  that  in  a  devise  of  the  testatrix's  estate 
and  lands  in  C^  the  word  ^^  lands"  was  descriptive  of 
the  locality,  and  the  word^  *^  all  my  estate"  of  the  inter- 
est, from  which  it  might  be  inferred,  that  if  the  word 
lands  hud  not  b<9^  there  vm^  in  contradistinction  to 
the  word  estate,  ill  her  estate  at  C.  would  only  have 
been  descriptive  of  the  sulgec^  not  of  theititereitt  devised. 
In  the  Touthaone  (r),  it  is  laid  down  tha^  VeHni  fttate-^ 
rior^ptppiiar  ceirUtaiinemdiJiUt^  ad  priori,  fka  eertitu* 
dine  indigini  sunt  refisrmda.  The  latter  words  here 
^e  therefore  to  be  considered  as  snbstittfUd  ibi-  die 
former.  Dae  on  demise  cf  Batn  v.  Clajft&n  (d),  was  a 
very  cmxiplicated  case^  lind  perhaps  ha^  iitUe  bearing 
on  this ;  btit  it  Wte  (hete  held  that  the  word  eMate  did 
not  tetttj  a  fee^  where^  by  other  tatecedent  words,  it 
i^ypeai^d  to  be  restricted  to.  locality.  The  Wdrd  est^e 
is  not  here  applied  as  it  was  in  Hdkffaa  {e)f  on  demist 
«f  Qnoptr^  V.  Mirten^  where  <<  my  estate  at  Bhafltnci^* 
1  held  to  carry  a  fee. 


Shepherd^  Solidtor-GeneraJ,  denied  that  here  was  any 
substitution  of  the  latter  words  for  the  former.  He  was 
stopped  by  the  Court 

GiBBS  C.  J.  After  the  cases  which  have  been  re- 
cently decided  on  this  question,  it  is  unnecessary  to  hear 
the  Defendant's  arguments.  It  is  true,  that  formerly 
these  words  woidd  have  received  a  narrower  construction 
than  we  at  this  day  put  on  them.  It  is  tru^  that  for* 
meriy,  if  die  word  estate  were  accompanied  by  words 

which    pointed  at  locality,  it  would  not  have  been 

• 

{a)  7  Eastf  259.  {c)  Sbepberd^s  Tomcbj tenet  tit. 

lb)  I  Mq.  Cas.Mr.  178. ^/.iS.     Crant»p^  253.,  6tb  ed. 
S.  C.  %  P.  Wmu  523.  {^8  Aii/,  MX- 

(0  K  Term  lUp.  4XX« 
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fe)d  to  cany  s  fee;  but  lat^r  cases,  decided  on  the       Ifilp. 

appareQt  or  rerf  probable  int^t  of  tbe  ^testator,  haye 

M4  that  nhe  woid  e^te  would  pa^  a  fee^  notwith- 

ataudiqg  tbat  th^re  were  words  of  lof^iljjr  )pua^  ^^th 

k.    O^  of  the  £nt  w^  that  citedy  pf  "  mj  esta^  at 

Brojfwickl*     Sq>  that  derii^  }n  Dq^  on  demise  pf 

<^iid  V.   WrifsfU  {a\   ^  all  1x17  estete^    freehold  and 

copyhold^  lyit^  and  being  in  JBOin^^  in  Hunting' 

donsiires*'  no  case  could  1^  strop^r  than  that  for  the 

in&rqnce  that  the  testator  wns  pointing  out  q^ly  the 

local  situation ;  but  the  Court  held  that  he  meant  by 

^  est^,"  the  4|uantity  of  interest  he  meant  to  convey^ 

and  by  the  words  at  EUhgfmh  the  description  which 

was  to  identify  ihe  land^-    80  hei»>  hf^ri^wy  eitate,** 

the  testator  Boeam,  ^ccordmg  to  the  doctrine  pf  the 

late  ciises,  to  des^;nate  the  fyfln/um  of  interqrt;  a°d 

lest  the  parties  shoold  not  toow  whene  to  &oi  th»  pn> 

perty,  he  adds  the  local  description:  my  Jaiid  is  at 

Stamford  Bridge  in  Yorkshire^  my  houses  are  on  the 

land,  ai^  my  furniture  is  in  the  houses.    I  think, 

therefore,  there  is  no^growid  to  hcdd^that  ib«9ewprda 

passed  less  than  a  liae.    Hie  other  tbl«»  Jo^gP  ^^^^^ 

curringy 

Judgment  for  the  JMepdant^ 


Neilmn,  Ex  parte.  /-wae. 

On  anocioa 


jyigyjrOQZ)  Seijcmwrediiir  an  ordb^  iodise^      fo?thJ^ 
theDefendantJKeibMoiitoftbecnMidyofth^sh^-  chaise  of  am 
^nScSljondmj  under  the  stat.  48 G.3.  c.  123.  s.  i.,  which  ^*^™^ 
enacts,  that  <<  all  persons  in  execution  upon  any  judg-  the  ttatnte 


s*  I.)  the  rule  is  in  the  first  instance  only  a  nite  niju 
{a)  8  TirmJLtp.  64- 

D  3  ment. 
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1816.  inent,  in  whatsoever  court  the  same  nay  have  been  ob- 
'- ~^~  —^  tained,  for  any  debt  or  damages  not  exceeding  the  sum  of 
£x-ptrte.  2o''  exclusive  of  the  costs,  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  for  the  space  of  twelve 
successive  calendar  months  next  before  the  time  of  their 
application,  shall,  upon  application  ton  that  purpose,  in 
term-time,  made  to  some  one  of  His  Majesty's  superior 
courts  of  record  at  Westminster^  to  the  satisfliction  of 
such  Court,  be  forthwith  discharged  out  of  custody  as 
to  such  execution,  by  the  rule  or  order  of  such  Court* 
He  produced  an  affidavit  of  the  prisoner,  that  his  debt 
was  under  20/.,  and  that  he  had  been  twelve  calendar 
hionths  in  prison,  (of  which  fact  he  also  produced  a 
certificate  from  the  ^herifi^)  and  had  given  the  Plaintiff 
notice  of  the  present  motion.  It  did  not  appear  that 
it  was  to  be  a  rule  to  shew  cause,  for  the  statute  says, 
that  he  shall  forthwith  be  discharged  by  the  order  of 
tlie  Courti  provided  the  application  be  to  the  satis- 
faction of  the  Courti 

Per  Curiam.  We  have  given  more  consideration  than 
we  otherwise  should  have  done  to  a  case  of  this  sort, 
because  we  always  wish  to  be  more  particularly  careful 
in  the  case  of  prisoners.  We  had  not,  from  the  first, 
a  particle  of  doubt,  that  this  ought  to  be  a  rule  to  shew 
cause;  in  addition  to  the  other  reasons  which  weighed 
with  us,  we  now  learn,  that  from  the  time  when  this 
act  passed,  fand  applications  under  it  were  not  unfre- 
t]uent  until  me  late  act  gave  prisoners  their  liberation 
after  three  months  imprisonment,)  upon  every  applica- 
tion made  in  this  court,  under  tliis  act,  a  rule  nisi  only 
has  been  granted  in  the  first  instance. 

Rule  nisi* 
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1816. 
^- — i^-^ 

Grose  v.  West  and  Others.  Jumti. 

j^HIS  was  an  action  of  trespass  for  breaking  and  en-  Prima  fiui/^ 

tering  the  Plaintiff's  close,  called  Penpont  Dcfwn^  ^  prwump. 

and  taking  away  500  loads  of  soiL     Upon  the  trial  of  ^^^  ^  j^^^ 

the  cause  at  the  Launcesion  Spring  assizes  1816,  be-  lying  between 

fore  Pari  J.,  it  appeared,  that  the  Plaintiff  was   the  ^^^^^^J.  j^^, 

owner  and  occupier  of  a  farm  called  Penpont  Barton^  ing  indonirey 

whereof  a  tract  of  land  called  Penpont  Down  had  im-  .^  «  ^^  » 

memorlally  been  a  part:   this  down  abutted  on  the  y^1}^^j  ^/ 

boundary  hedge  of  the  Defendant's  &nn,  called  the  medium  fium 

TVegildas  estate;  and  a  turnpike  road,  which  had  been  *^»  *^  P"^ 

laaae  about  twenty-four  years  since,  passed  from  east  owner  of  the 

to  XDCii^  over  the  down,  in  a  direction  parallel  to  and  inclowre- 

a  few  yards  distant  from  the  boundary  hedge  of  the  ^f  ^^  com-^ 

Tre^ildas  estate,  so  that  a  narrow  strip  of  land,  abutting  municate  with 

on  the  hedge,  and  extending  in  length  the  whole  length  ^^?i^*"'|°??f 

of  the  down,  was  marked  off  by  the  road  from  the  re-  poitioiuof 

sidue  of  the  down ;    before  this  turnpike  was   made  ^**»  ^*  V^^ 

.  iumptioa  le 

the  road  had  described  an  arc,  of  which  the  Tregildas  either  done 

hedge  was  the  chord,  so  that  the  space  of  land  inter-  away,  or  con- 

cepted  between  the  road  and  the  Tregildas  hedge  was  ^owt^  for  the' 

tlien  much  larger  than  it   now   was.     At  the  points  evidence  of 

where  the  road  entered  and  where  it  quitted  the  down,  ®^??^P,. 

T  '  which  appuet 

there  were,  and  Jong  had  lieen,  gates,  erected  and  main-  to  the  larger 

tained  by  the  Plaintiff  and  those  whose  estate  he  had,  P<^on«,  ap- 

to  keep  the  Penpont  cattle  within  the  down,    and  to  Jan^^  ^^^ 

exclwie  others  from   it.      The   occupier   of  Penpont  which  commu* 

Barton  had  not  only  bad  the  exclusive- pasturage  of  the  ""^^^  ^** 

down,  as  well  on  the  one  side  of  the  road  as  on  the 

other,  but  had  also,  as  long  •  as  could  be  remembered, 

particularly  availed    himself   of  thd   valuable  shelter 

afibrded  by  the  hedge  of  the  Tr^ildas  estate,  to  fodder 

D  4  his 


40  CASES  IN  TRINITY  TERM 

1816*  his  cattle  close  under  it,  during  winter,  on  the  inter* 
cepted  strip  of  land.  The  occupiers  of  Penpont  Bar^ 
ton  had  also,  for  the  space  of  fifty  years  and  more,  spread 
their  straw  in  the  highway  on  Penpont  Domh  to  be 
trampled  into  muck,  and  had  again  collected  the  mud 
and  straw  from  the  road  into  heaps  at  the  sid^  some 
part  on  the  side  next  the  TregUdas  hedge,  and  some 
part  on  the  other  side»  and  had  again  carried  it  awa^ 
and  Implied  it  as  manure  upon  other  parts  of  Peviponi 
Bartany  which  acts  the  occupiers  of  the  Tr^ildas  estate 
had  fri^uently  witnessed^  but  neTer  interrupted.  The 
Plaintiff*  also  proved  declarations  by  a  fonner  owner  o^ 
the  Tregildas  estate^  that  the  interested  strip  of  land 
was  not  his,  but  the  property  of  the  ownen  ijiPtupmU 
Dcnmu  The  Defendants  had  recently  takea  away  from 
the  side  of  the  road  a  large  quantity  of  s(»l  and  mud> 
which  the  Plaintifi  had  scraped  together^  and  turf 
and  earth  dug  from  the  intercepted  strip  of  land,  and 
applied  it  as  manure  on  the  Tregildas  estate.  The  De- 
fendants proved  that  the  owners  of  the  Tr^ldas  estate 
had  frequently  cut  turf  on  the  strip  of  land  in  question^ 
and  had  therewith  repaired  Trepldas  hedg^  adjoining 
thereto,  and  also,  that  the  surveyors  of  the  highways 
had  of  late  years  sometimes  scraped  up  the  mud  from 
the  road,  on  the  one  side  and  on  the  other,  and  had 
given  notices  to  the  Defendants,  requiring  them  ta 
remove  that  part  of  it  which  lay  on  the  side  of  the 
road  nearest  to  the  Tregildoi  estate,  and  that  the  De- 
fenditnts  also  had  spread  straw  in  the  road,  fer  die  pur- 
pose €i  being  trodden  into  muck,  and,  after  mixing  it 
with  mud  from  the  road-side,  had  carried  it  back  and 
employed  it  as  manure  on  the  Tregildas  estate.  The 
jury,  contrary  to  the  inclinad<Hi  pf  Park  J.,  found  a 
verdict  for  the  Defoidants. 


Lens 
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LftuSetjLf  in  EoiUer  tdtm^  obtained  «  rule  mi  to       1616. 
set  aside  the  verdkt  imd  liaye  a  new  tri^  against 
which 

F€U8&iL  now  shewi0d  eauae:  he  rdied  on  die  &ct 
ttait  «Baleriak  h^  been  taken  for  repairing  the  Tre^ 
giUa$  hedgs,  and  on  the  repealed  aiSU  of  ownership  of 
the  Defi»dant9  in  taking  mannre  fiom  the  road  witk- 
oat  intermptiaOy  in  piWKBce  of  oeeiqpieni  otPenpont 
Down,  vbo  had  an  inteiaat  1»  dispute  it;  and  on  the 
judgment  of  the  aum^yora  of  the  h^wny,   whereby 
they  bad  awarded  to  the  DefendonU  the  nmd  on  the 
side  next  to  the  Treplda&  estate;  but  be pnncipaily  rei- 
lied  on  tbe  rule  of  preaumption,  that  the  owner  of 
indoaed  land  abnt^'i^  on  a  Ing^way,  or  on  amall  strip« 
of  waate  land  lying  between  his  close  and  a  highway, 
is  also  seised  of  the  soil  and  freehold  of  those  intennc- 
diBte  strips  of  waste,  and  of  the  road,  as  'fiir  £>rth  as 
the  central  line  of  the  highway,  and  this,  be  urged, 
was  conclusive  of  the  question,  that  the  land  Srom  Tre^ 
gildas  hedge  to  the  middle  of  the  highway,  along  the 
wiiole  length  of  Penpont  Daam^  was  the  soil  and  free- 
hold of  the  Defendants. 

Ijent^  in  support  of  his  rule,   was  stopped  by  the 
Court. 

'  GiBBS  C.  J.  Tbe  Defendants'  cpunsel  has  correctly 
stated  the  law.  Primi  facie  the  presumption  is,  that  a 
strip  of  land  lying  between  a  highway  and  tbe  acyoin- 
iug  closer  belongs  to  the  owner  of  tbe  close;  as  the 
presumption  also  ia,  that  the  highway  itself  as  medium 
JEkan  vkT,  does.  But  the  presumption  is  to  be  confined 
to  that  extent ;  for  if  the  narrow  strip  be  contiguous 
to  or  coaununicate  with  open  commons,  or  larger 
portions  of  land,  tbe  presumption  is  dither  done  away, 

or 
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V. 


1816.  GiBBS  C.  J.    Uiider  the  okconiBluicn  of  this  cmu^ 

the  Defendant  comiot  b»  ittieved:  abe  dnws  ft  biU 
of  excbang«bi  and  doei  not  swemr  she  u  a  married 


Jom 
LEWtt»       iwvman* 


Rak  disehaiited 


y^  /J/ 

•^""^  ^9*  Jones  v.  Atherton. 


/• 


/^/^^. 


Though  a  the-  fpMfi  Plaintiff  ^e<J  out  a  Wrk  ofjittijidaiy  f  etornable 
wMw^and  ^'^  ^^  9*  ^^  Fibrtrntyy  And  ott  that  day  delivered 

•eizure  of  it  to  the  sheriff,  who  on  the  loth  made  a  warrant  to  hi^ 
^»d«undera  officer  to  seize  the  Defendant's  goods.  Colmanand  Morris 
last  delivered  had  likewise  obtained  a  jadgment  against  the  Defend- 
to  him,  yet  the  ant,  and  had  sued  out  a  prior  writ  ofj^f  y27cia5  thereon, 
■fieri  fa^u  under  which  the  same  sheriff  had  previously  issued  hi& 
first  delivered  waFrant,  and  entered  and  seized  the  Defigndant's  goods^ 
to  the  ihenfT     ^^  continued  in  possession  of  them  until  and  after  the 

18  ^btluCd  to 

he  fim  satii*      ^  ^th,  on  which  day  this  prior  execution  was  withdrawn, 

fied  out  df  the  by  an  order  of  court,  but  no  new  warrant  was  made  by 

^^^?!!L°^*'*'     the  sheriff  to  seize  under  the  Plarotiff's  execution. 

If  a  second     Und^  these  circamstances  Best  Seijt  had  on  a  former 

JkHfiiclai  be  ^„  obtained  a  rule  nUi  to  set  aside  the  Plaintiff's  exe- 
dtltvtrtd'  td  a        *.  ,  ,    .         .  .        .    •     t  , 

filieriff  after  he  culioB,  Upon  the  ground  that  thifrwnt  had  not  been 

has  the  De-       exeeuted  until  the  lotb,  the  day  after  \t  was  leiumable* 

ftndant'sgoods 
in  poesetsion 

"^f^^^  Shefher^  Solieit»>Ge»ral,  and  Oapktf  SiMjt.  shewed 
anoth«r»  die  .  cause  agaitist  thi»  mle.  Hey  iiisi8Ded<  that  the  goaA 
gobdi  are  w«re  bwnd  from  tb^  time  of  the  delivarf  of  the  Plaifl- 
l^^y  I?*    tiff's  writ  to  the  sheriff;  and  that  if  the  writ;  be  d^tt- 

tecona  execu*  ' 

tioQ,  subject  to  vered  to  the  sheriff  upon  the  return-day,  it  suflBces. 

thefint  exwu-  r^^^  sheriff  being  then  already  in  possession  of  these 
tion»  from  the  ^  ^        tr 

date  of  the 

delivery  of  the  last  writ  to  the  sheriff; 
And  that,  without  warrant  on  the  second  writ,  or  further  seizure. 

good 
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goods  under  Cobtkm*^  execotimiy  il  w»  impoHiUe  f&t  lilC. 
liim  U>  umkf  any  farther  laiaiife^  or  ao^Mte  aay  mate 
ttonptote  pofisessioD  of  theay  than  ha  ihao  had;  it 
tberefbra  was  unnecestary  that  he  AovUl  make  any 
warrant  at  all  to  the  bailiff:  i^  howerer,  any  warrant 
were  nccessaiy,  then  the  warrant  made  on  the  lotfa^ 
was  aTaiUble  to  authorize  the  ofiScer's  continuance  in 
pofiseision  upon  and  after  the  izth,  when  the  prior 
exeeution  was  withdrawn. 

Besi^  in  support  of  his  mk^  contended)  that  until  the  •  ^'  ^ 
first  cKecntionwas  got  rid  o^  and  while  the  goods  were 
cdready  in  the  custody  of  the  law,  no  seizure  could  be 
made  imder  the  second  execution;  the  second  eze- 
cution  was  therefore  wholly  inoperative  ao  long  as  the 
first  execution  continued  in  forces  and  consegMentty, 
wh^i  the  first  execution  waa  withdrawn^  the  dieriff 
ought  to  have  made  his  warrant,  and  have  seized  the 
goods  under  Ihe  second  execution;  but  in  this  case  ao 
seizure  ui^der  the  second  execution  ever  was  made*  In 
Bachurst  v.  CKnkard{a),  HcU  &  J.  held,  that  even 
where  the  joint  goods,  of  £^^  and  Brcnm  had  been  once 
seized,  and  ware  in  the  custody  of  the  law  under  an  aza- 
cutionof  «£  &  against  BrowHy  although  only  the  partna^• 
ship  share  oSBrmPB  could  be  sold  undier  that  teeoutioil^ 
yet  that  the  partnership  share  of  £^ife  in  the  goods 
could  not  be  smed  under  the  Plaiotiff %  Bmchutaf^ 
sohsequent  execution  against  Ik/kef  by  the  sasae  o»  any 
other  sheriff;  and  that  if  th^  were  sold  theraon,  such 
bargidn  would  be  void*  The  delsvery  of  the  seooad 
writ  to  the  sheaiff  would^  in  this  case,  if  the  writ  had 
continued  in  force  after  the  first  execution  was  with- 
drawn,, have  bound  the  goods^  and  taken  priori^  ac- 
cording to  the  date  of  ita  delivery  to  the  sherifl^but,  as 

{a)  SJbo,  B.  Rm  Z73. 

the 
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Athektom. 
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the  case  was,  this  writ  could  not  be  executed  at  all,  hr 
the  writ  ran  out  before  the  first  execution  was  disposed 
of:  the  sheriff  never  affected  to  take  a  legal  possession 
for  the  behoof  of  the  Phiintiff  until  the  loth,  when  he 
made  his  warrant,  at  which  time  the  writ  was  inoper»- 
tive;  and  during  all  the  time  that  the  Plaintiff's  writ 
was  in  force,  the  sheriff  made  no  seizure  for  the  Plain-^ 
tifi^  nor  ever  was  in  legal  possession  of  the  goods  for 
him,  but  only  for  Cobnan. 


GiBBS  C.  J.  I  cannot  distinguish  this  case  in  prin- 
ciple from  that  of  Hutchinson  v.JoknsUme{a).  There, 
indeed,  the  warrant  upon  the  first  writ  issued  subset 
quently  to  the  warrant  upon  the  second  writ  The 
sheriff  informed  the  Plaintiff  in  the  second  execution, 
that  the  Plaintiff  in  the  first  execution  must  be  first 
satisfied ;  die  second  Plaintiff  paid  the  sheriff  the  sum  to 
be  levied  under  that  first  execution,  and  iqpplied  to  the 
C^urt  to  have  that  money  restored  to  him,  upon  the 
ground  that  the  first  Plaintiff's  warrant  was  not  made 
till  after  his  own«  The  sheriff  says^  ^  Tme,  I  did  not 
make  my  warrant  on  the  first  execution,  till  after  my 
warrant  on  the  second  writ;  but  as  I  had  the  first  writ 
first  delivered  to  me,  it  must  take  precedence;''  and  the 
Court  held  that  he  was  right.  This  shews,  that  if  the 
sheriff  has  the  writ  in  his  office^  though  no  warrant  be 
made  on  it,  if  he  afterwards  gets  possessidn  of  the 
goods,  though  apparently  under  another  writ,  yet  his 
possession  shall  enure  to  the  use  of  the  first  writ,  and 
that  the  goods  are  bound  by  the  writ  in  the  sheriff's 
hands,  from  the  time  of  its  delivery  to  him. 


BuRRouGH  J.    There  is  no  question  about  it:  the 
goods  were  bound  firom  the  delivery  of  the  writ  to  the 


(a)  7  T^rm  Rep.  1%^% 


sherifil 
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sherifll.    Sqipose  there  had  been  a  sale  under  the  fint       1816. 
writ^  and  a  surplus,  would  not  the  surplus  be  bound  by 
the  second  writ  in  the  sheriff's  hands,  and  applicable  to 
satisfy  that  execution  ? 

Rule  discharged,  but  mthoot  oosta. 


Noble  v.  Adams*  ^  ^«^  ^9- 

nPHIS  was  an  action  of  trover,  for  certain  Madras  y^  otaialng 

bandkercbieGi.  The  Plaintiff  contended  that  he  had  good<]»pon 
purchased  them  from  Cto»  and  Co.    The  Defendant  ^J^*^^^ 
was  A  wharfioger.  in  Londonj  into  whose  hands  the  pnrchasiiig. 
goods  had  come  by  the  Plaintiff's  order,  upon  their  *«nf  doci  not 
arrival   in  London    from   GUugom.      The  Defendant  p^^l^. 
sought  to  retain  the  goods  ior  the  benefit  of  Cross    Wheregoods 
and  Co^  by  whom  he  was  indemnified ;  and  upon  the  *'*~^*^ ^ 
trial  of  the  cause  at  Gtdldhattj  at  the  sittings  after  wharf»  wbo 
Easier  term  i8i6,  the  Defendant  insisted  upon  two  ^^^wv^ 
grounds  of  defence,   first,    that   the  vendors  had   a  thm»  bo  tab- 
right  to  stop  the  goods  in  trarmhtj  which  they  had  seqiwnt  itop- 
ei^ercised  by  forbidding  the  Defendant  to  deliver  them ;  ^^  ^^  ^^^ 
next,  that  the  proper^  in  the  goods  never  had  been  jitucsn  take 
ehanged,  the  goods  having  been  obtained  under  such  '^^^^^ 
circumstances  of  fraud  as  vitiated  the  sale.      It  ap-  btnknipt  satd 

peared  in  evidence,  diat  the  Plaintiff,  a  trader  in  ^^!^  ^^' 

of  ni>  miCTfCBi 
Umdjony  being  the  holder  of  a  bill  for  447/^  13^*  ao-  the  Court  re- 

cepted  by  Oidhaoaite  and  C^.,  with  whom  he  was  in  ^^i<^  to  grant 

the  habit  of  exchanging  bills,  and  whom  he  knew  to  |^|^*^*JI,"^ 

have  become  insolvent,  and  knowing  himself  also  to  be  neet  would 

in  embarrassed  circumstances,  wrote  to  Makdnu   a  ^^?  ^  ^? 

Terdict  and  be- 
creditor  in  Glasgpm^  stating  that  Outkwaite  and  Ca  come  retpon- 

coold  not  pay:their  bills,  and  were  not  worth  a  farthing^  libleforthe 

and  that  it  was  necessaiy  for  him,  the  Plaintiff,  to  go 

down 
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1616.  iovmintoSeoilandf  and  putdiAiegocid^  by  wlich  tbmAm^ 
he  could  stand,  and  would  help  out  oAe  or  two  of  Idsr 
eredicors.  He  west  to  Gla^oWf  and  there  pmrdiaeed 
the  goods  in  question  of  Cros^s  and  Co^  for  whidi  h^ 
paid  by  Outhwaii^s  acoeptance^  and  by  another  bill 
for  io8/.  135.  iO£f.  which  Malcolm  was  prevailed  on  to- 
draw  on  the  Plaintiff,  in  &vour  of  Cross  and  C!o.  pay-^ 
able  at  Prescotfs  and  Co.,  in  London.  He  did 
not,  however,  assist  either  of  his  creditors.  It  did  not 
i^pear  in  evidence  ^o  wa»  the  person  that  delivered 
the  goods  at  the  wharf  at  Leiihj  but  it  clearly  appeared 
tfcat  they  were  shipped  for  Lofidon  by  tfee  Plaintiff  him- 
sdi^  to  whom  the  Defendant's  employers,  the  Edinburgh 
And  Leith  shipping  company,  ^ve  an  acknowledgmentf 
dated  2 1  St  April  1 8 1 5,  that  they  had  received  the  goods 
from  the  Plaintiff,  to  be  shipped  at  Leith  in  the 
JFtopCf  deliverable  at  the  Glasgow  wharf,  IjondQn^ 
Gibbs  C.  J.  was  of  opinion,  that  it  appeared,  that  there 
had  been  an  absolute  delivery  to  the  Plaintifl^  and  that 
the  right  of  stoppage  in  transitu  was  at  an  end,  but 
reserved,  the  point.  Upon  the  other  defence,  he 
thought  it  was  a  question  for  the  jury,  whether  Cross 
and  Co.  had  merely  made  an  improvident  sale,  or 
whether  the  Defendant  had  proved  that  the  Plaintiff' 
had  fraudulently  obtained  die  goods.  If  the  jury 
thought  diat  the  Plaintiff  went  down  fo  Sd&ffand, 
having  formed  a  deKberate  plan  to  put  off  bad  bilk 
Ibr  tFaimble  merchandize^  (nowing  the  goodb  would 
t^er  be  paid  ibr,  and  intending  then  to  abscond  with 
Ae  good%  or  to  throw  them  into  an  immediate  bAnk- 
tuptey,  or  te  pass  them  over  to  a  particulai*ly  fiivoured 
creditor,  his  lordship  was  of  opinion  that  the  Plaintiff 
had  been  guilty  of  li  frand,  and  that  the  side  Woiild 
not  dukngt  die  j^rope^y,*  but  if  the  Plaintiff  only 
MODt  to  gif^  these  UUi^  mi  Mn^  bythe^e  b^ 

moM  oMdII  tikiii  liiey  descned^  boe  itaMkled  to  tM^ 

tinue 
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tiaae  to  carry  on  his  baMiiesi^  and  to  try  to  pay  for  the  1816. 
goods  at  some  time  or  other,  if  he  could,  that  waa  not 
audi  a  imud  as  would  vitiau  the  sale.  The  jury  found 
4b$i  this  was  a  franduleot  transaetion,  undertaken 
]uiOwingly»  and  with  intent  to  defraud  Cross  and  Co.  of 
tbiir  goods,  and  gn^e  their  verdict  for  the  Defendant 

Jfest  S^tn  VI  Ais  term*  ohiained  a  rule  nin  to  set 
aside  tbi0  vardi^  imd  hftve  a  new  trinl  upon  payment 

Bh^tmk  SQUoitpr-GenfTal,  and  Vau^an  SwiU 
ahewed  caose  ^jainst  this  rule.  Whaterer  might  have 
been  the  case*  if  goods  obtained  by  fidse  pretences  had 
haen  afterwards  sold  to  another,  for  valuable  consider^ 
ntio%  as  in  the  case  of  Parker  v.  mrici(a)f  yet,  in 
iavonr  of  the  person  so. fraodulently  obtaining  tbem^ 
the  property  is  not  thereby  changed*  Ex  dolo  t^ah 
siea  oriiitt  €miirach»  s  ooe  who  had  prdTessed  and  prac- 
tised a  frauds  waa  now  attempting  to  re^i  the  fruit  of  * 
it  by  this  action. 

T%€  Court  did  not  thin]c  it  necessary  to  hear  the 
caunsol  in  support  of  ihe  rule.  Without  defining  what 
may  or  not  amount  to  a  finand,  which  will  render  a  sale 
^  V^  i^d,  we  tbinkf  on  looking  into  this  oase,  that 
the  ^vid^ao^  do?s  nQt  ^ibit  any  miseonduet  on  the 
pgit  of  tte  Plaiotiif  au%i«9t  to  shew  d)at  the  s<de  wat 
Toiit  It  was  proved  tb»t  the  Plaintiff  knew  that  0¥Hh 
9mt^^  bill  was  b^di  Jt  w^  proved  that  his  pwn  (mdit 
19  thif  Qpiintry  was  gone ;  it  was  proved  that  he  wait 
down  to  Scotland  intending  to  get  the<^  gopda  tor  a  had 
l^Uy  but  there  is  no  proof  of  what  passed  between  Cross 
and  the  Plainti£^  or  by  what  practices  the  latter  ob- 

{«)  5  Term  Rep,  175. 

tained 
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tained  the  goods,  without  which  it  cannot  be  known 
whether  or  not  the  means  which  the  Plaintiff  used  were 
such  as  to  fix  him  with  the  ofienoe  of  obtaining  them 
by  false  pretences :  that  ofifence  wonld  vacate  thu  trans- 
^action,  which,  on  the  outside  of  it,  was  a  sale;  for  this 
reason,  and  for  this  reason  only,  that  there  is  no  evi- 
dence that  the  Plaintiff  was  guilty  of  vthe  offenoe  ofob- 
tainii^  the  goods  under  false  pretences,  though  there 
is  abundant  matter  of  suspicion  of  fraud,  we  think  that 
there  ought  to  be  a  new  trial*  But  it  is  fit  to  impose 
the  terms  that  the  assignees  of  the  Plaintifi^  who  is  now 
a  bankrupt,  shall  consent  to  be  bound  by  the  event  of 
this  action,  and  to  be  responsible  for  the  costs. 

The.Ceurt,  upon  communication  between  themsdvea, 
declared  their  opinion,  that  *  under  the  guards  widi 
which  GibbsCJ.  had  stated  the  proposition  to  the 
jury,  his  lordship  had  stated  it  correctly. 


The  assignees  of  the  Plaintiff  now  signified  their 
refusal  to  accept  the  permission  offeredihem. 


Per  Curiam.  The  Plaintiff  is  a  bankrupt;  he 
will  be  unable  to  pay  any  costs  himself.  The  De- 
fendant has  obtained  a  verdict  The  Plaihtifl^  or 
rather  his  assignees  through  him,  apply  for  a  new 
trial.  They  profess,  that  if  the  Plaintiff  gets  a  verdict 
against  the  Defendant,  they  will  take  the  benefit  of  it ; 
if  Ncble  fiiils,  they  refuse  to  be  bound  by  the  verdict, 
or  p9y  the  costs,  upon  the  ground  that  this  is  res  inter 
alios  acta.  Upon  that  ground,  that  it  is  res  inter  alios 
acta,  we  leave  them  to  that  right  of  action  which  re^ 
mains  to  them,  and  this  rule  must  be 

IMscharged. 
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1816. 

Mathew  v.  Locke  •  Ju9e%g. 

HP  HIS  was  an  action  for  false  in^risonmeni:   the  Under  the  tu- 

Defendant  pleaded  the  general  issae.     Upon  the  ^"^«  ^^-  ^* 

-trial  of  the  cause,  before  BayleyJ^  at  the  Surry  Lent  i^i^^'ac- 

aisiaes  iZi6y   it  i^peared  that  the  Defendant  was  a  tkmgimitoa 

magistrate;  and  the  Plaintiff  proved  that  a  notice  of  this  ^^^^^  i^. 

action  had  been  senred  on  him  in  doe  time,  signed  at  the  doned  with 

bottom  with  thenameofthePlaintiff'sattorney/'lXaAi  thenauncof 

^  the  attomeyy 

SkiUer/*  and  his  place  of  abode,  in  words  at  length,  but  if  he  indorse  it 

on  the  back  it  was  indorsed    <<  D.  Skider"  with  his  with  the  initial 

abode  at  length.   It  was  objected  that  this  mdorsement,  ^^^|^ 

being  abbreviated,  was  not  a  suffident  compliance  with  naine»andwith 

"the  statute  24  0»  2.  c.  44.  5.  i.,  which  requires  that.on  ^  lonttme 

the  back  of  such  notice  shall  be  indorsed  the  name  of  ^bodeb  woids 

audi  attorney  or  agents  together  with  the  place  of  his  atlei^tfa. 

abode.    It  was  proved  that  the  Plaintifl^  who  was  a  ^^^J*>*^  ^ 
^  the  peace  com- 

H^nstable,  having  been  engaged  till  evening  in  executing  mittingfora 

a  warrant  signed  by  the  Defendant^  enquired  o^  him,  contempt  of 

whether  any  thing  was  allowed  for  his  service  and  on  ^g^  cannot 

being  answered  in  the  negative^  said  to  the  Defendant,  commit  for 

^  If  yon  have  any  flftore  warrants  to  serve,  do  not  send  puf^^^^^^^ 

unlets  by  war- 
them  to  me,  for  I  will  not  serve  them:**  the  Defendant  rant  in  writing. 

B^yUIy  replied,  What  is  that  you  say,  Mnyiemf    Tlie 

Plaintiff  repeated,  ^  If  you  hitve  any  more  warrants  to 

serv^  do  not  send  them  to  me^  for  I  wOl  not  serve 

them,  you  may  serve  them  yonrselE"    The  Defendant 

immediately  gave  a  verbal  order  that  the  Plaintiff 

should  be  taken  away  to  the  cage^  in  the  town  of  ^ont- 

hB!M^  which  was  done,  and  he  was  confined  until  the 

nest  morning,  when  he  was  discharged.    For  the  De- 

^fondant,  it  was  contended,  that  he  was  warranted,  as  a 

magistrate,  in  committing  the  Plaintiff  to  prison  for  a 

contempt  of  which  he  had  been  guilty  in  using  the 

dure- 
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Mathew 


Locke* 


disrespectful  language  above  stated.  BmflyS*  rcBervei 
both  points,  subject  wbereto,  the  jury  found  a  verdict 
for  the  Plaintiff,  with  $L  damagest 

Beit  SerjU  in  Ecuter  term  last  had  obtained  a  role 
nisi  to  set  aside  the  veidict  and  enter  a  nonsuit  Upon 
the  first  point  he  referred  to  a  nameless  case  oik  the 
home  circuit,  iu  which  he  was  instructed  that  IxHrd 
JBXlenboraug^  C.J.  had  holden,  that  a  notice  to  an  excise 
officer  signed  by  ^^  J.  King"  the  FIaintifi''s  attorney,  wa^ 
insuiSeient.  Upon  the  second  pcmit,  namely,  whether 
0  magistrate  could  commit  for  a  contempt,  he  refiurred 
to  ifor  V.  B€vai(a\  and  POtU  v.  Jddington.  {!>) 


Ondam  aod  Capl^  Serjts*  on  a  f<Mrmer  day  in  thip 
term  shewed  cause.  A^  to  the  indorsement,  it  is  the 
common  practice  to  use  this  abbreviation  of  the  Christian 
same  of  the  attorney.  It  gives  sufficient  information  aS 
his  name  and  piaee  of  abode,  to  enable  the  DeG»daftt 
to  find  him  apod  tendtr  amends,  which  satisfies  all  tbe 
purposes  of  the  act.  This  notice  oould  not  have  milled 
die  Dafendanti  and  eeeovding  to  the  case  of  Tajfhr  ¥• 
timmiek  (c)  it  appears  not  to  be  neoessaiy  that  the  name 
ahoald  be  indorsed  on  the  notices  it  suffices  if  it  be«Ml>- 
an&cd,  tf  here  it  is  at  iengtb>  at  the  foot  of  the  notiqe- 
in  Woadr.  FdU<m{d)  Lord  LouglA^rough  C.  J.  bold 
the  deseription  sufficient,  becaiise^  be  says*  '* »  tot^r 
woidd  have  found  them ;  so  would  a  porter  i'\  and  the 
notice  was  signed  Domi  and  Cox^  FumivaVs  /imi,  attor- 
My  for  the  said  W.  W^  A.  JV.,  and  O.IK  The  statute 
a  Gf.  2.  Ciij.  s.  22.  requiraLthat  "  every  writ  and  pro- 
M  cess  for  arncsting  the  body  sbsdl  be  subscribed  or 
^  indorasd  with  the  name  of  the  attorney,  &c.  written 
<<  in  a  nooimon  h^bfe  beod,''  yet  the  greater  part  of 


(a)  iStra^4t%i. 


{b)  P0akif,N.P.6%. 

(d)  3  IhJ.  &  P9JI.  SS%*  n. 


writs 


IN  THE  Fmr-sixTH  Year  of  GEORGE  III.  65 

writs  are  sabscribed  with  the  initial  letters  only  of  the       1816. 
attdme/s  Christian  name;    neTertheless,   tliere  is  no 
instance  of  any  mc^on  for  setting  aside  the  execution  of 
process  upon  that  ground :  and  this  practice  has  pre<- 
▼ailed  upon  the  same  principle  which  applies  to  the    , 
present  ease^  that  the  purpose  of  the  act  has  lieen  satis- 
fied.   As  to  the  merits,  they  argued,  that  the  Plaintiff's 
language  il^as  not  such  a  contempt  for  which  a  magis- 
trate might  commit.     Whatever  intentions  he  might 
jj^ftofess,  the  oototon  of  his  refusing  to  execute  a  warrant 
never  presented  itself:  there'  was  locus  pemtentia.     In 
BeoePs  case,  though  much  stronger  than  this,    and 
though  the  contempt  was  most  gross,  it  is  not  decided 
•  that  the  magistrate  'might  commit:  that  is  merely  the 
dictum  of  Weargj  the  counsel.     The  inference  to  be 
drawn  from  that  case  is,  that  there  cannot  be  a  commit- 
ment for  a  contempt  which  is  not  also  indictable.     For 
the  profession  of  intended  disobedience^  without  the  act 
being  executed,  no  indictment  would  lie.     In  Pettii  v. 
AidingjUm^  though  Lord  Kenyon  C.  J.  had  his  doubts, 
the  verdict  passed  for  the  Plaintiff  and  never  was  dis- 
turbed* This  commitment  was  bad,  first,  because  it  was 
made  without  a  warrant;  next,  because  a  commitment 
fer  a  contempt  is  a  commitraoit  by  way  of  punishment, 
and  a  magistrate  cannot  commit  by  way  of  punbhment, 
unlese  to  the  common  county  gaol,  {a)    This  is  also  re. 
oognised  by  the  statute  6  6.  i.  c.  19.  s.  2.  which  recites 
thM  vagrants  and  otjier  criminals,  offenders,  and  persons 
charged  i^ith  sn^all  offences,  are,  *^  for  sudi  offences,  or 
^  for  want  of  sureties,  to  be  committed  to  the  county 
^  gadl,  it  being  adjudged  that  by  law  the  justices  of  the 
*<  peace  cannot  commit  them  to  any  other  prison  for 
^  safe  custody,''  and  enacts  that  they  may  commit  such 
Tagrants  either  to  the  common  gaol  or  house  of  correc- 

(e)  Stat.  5  flm.  4.  e.  10.  Lord  Santbat^t  caie,  9  Con  X19.  b.  ad  y^ 

Vol.  VII.  F  tion. 
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1816.        tion.     In  Bnmgkton  v.  jSfiibAo(a)  the  disUnctioB    is 
taken,  that  for  the  purpose  of  detaining  a  prisimer  for 
examination,  a  justice  of  the  peace,  may  by  word  of 
inouth  authorize  any  person  to  detain  him ;  but  no  ( 
decides  that  for  the  purpose  of  punishment  the 
irate  may  commit  a  prisoner  to  any  custody  except  the 
county  gaoL     In  the  case  of  Sir  G.  Throgmmioa  ▼• 
Aa^{p\  it  is  held  that  the  Chief  Justice  of  the  Kingfs 
Bench  may,  by  word  of  mouth,  authorize  the  marshal 
to  arrest  and  safely  keep  a  prisoner,  and  to  have  him 
before  the  Chief  Justice  qwmdocmque^  tf€.  to  answer 
those  things  which  on  the  king's  behalf  shall  be  objected 
againstxhim ;  but  this  is  Jiot  a  model  for  inferior  juris^ 
dictions.    And  although  a  justice  of  die  peace  may  by 
parol  authorize  the  arrest  of  a  person  for  a  breach  of 
die  peace  committed  in  the  magistrate's  presence,  yet  he 
can  only  detain  him  in  custody  until  a  warrant  can  be 
made  out.    There  is  also  a  distinction  between  a  com- 
mitment by  a  court  of  record,  for  a  contempt  therein, 
and  a  commitment  by  a  single  magistrate.     In  BiuMi*% 
case  (c),  the  order  of  the  sessions  for  the  commitment  is 
drawn  up  in  form.     If  the  PlaintiiF  had  in  this  case 
sued  out  a  writ  of  habeas  corpus^  no  return  could  have 
been  made  to  it,  but  in  the  very  words  of  the  Defend- 
ant, which  would  be  insufficient  to  warrant  his  deten* 
tion.  {d)    If  a  written  warrant  had  been  expressed  in 
thete  terms,  it  would  have  been  bad.    It  expresses  no 
term  for  the  imprisonment.    Every  imprisonment  oa^t 
to  be  for  a  time  certain,  or  until  a  fine  be  paid,  or  until 
the  prisoner  be  thence  delivered  in  due  course  of  law. 
Thus,  a  commitment  by  commiBsionera  of  bankrupt 
until  the  prisoner  shall  conform  to  their  authority,  is 

(a)  Mo.  4o8.  eit.  i  Ha/e  P»  C.         (r)  Vau^  136. 
585.  *  \d)  a/«r/.59i.    iHakP.C 

(b)  %  Bro.  Ab*  558.  Tr^p^iSt  577-  S^S- 
C.pL%. 

bad. 
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biid.  Bat  it  is  not  every  Court  which  has  power  to 
commit  for  a  contempt  A  court  of  requests  has  no 
power  to  commit.  So»  in  Spilsbtay  v.  MiddetkwaiU  {0)9 
it  was  held^  that  in  the  county  court  the  8heri£F  could 
not  commit  for  a  contempt,  but  that  he  should  have 
taken  the  offender  before  a  magistrate,  and  could  only 
have  detained  him  until  he  had  procured  a  warrant. 
So  should  the  Defendant  have  done  in  this  case.  What- 
e?er  may  be  the  general  power  of  a  magistrate  to  com- 
mit for  a  conteippt,  it  has  been  illegally  exercised  in 
respect  of  the  place  and  manner  of  commitment,  and 
measure  of  punishment. 


1816. 


Besty  in  suppoK  of  his  rule.  It  is  clear  by  the  case 
of  Taylor  v.  Fenmicij  that  this  notice  is  not  good. 
That  case  was,  <'  Given  under  my  hand  at  Durham^ 
and  it  was  held  not  io  bean  averment  that  the  attorney 
lived  at  iyisrham\  and  the  Court  said,  ''  the  statute  has 
prescribed  a  form  which  must  be  implicidy  followed, 
and  it  admits  of  no  equivalent.  The  statute  was  made 
to  introduce  strictness  of  form  in  favour  of  justices,  and 
it  must  be  observed  literally.  The  statute  requires  that 
the  name  of  the  attorney  should  be  indorsed.  It  di- 
rects where  to  look  for  the  attorney's  name^  and  it  is 
not  there.  In  the  case  of  Wood  v.  FoUiott^  the  sta- 
tute (6)  required  the  name  and  place  of  abode  of  the 
attorney  or  agent,  and  the  attorney's  name  was  signed, 
Donn  and  Cox\  that  is  the  common  and  only  mode  in 
which  attomieswho  are  in  partnership  sign  their  names, 
but  an  individual  signs  differently,- the  Plaintiff's  attor-. 
ney  is  not  in  any  partnership.  If  the  case  of  TheKir^ 
V.  BtveU  decides  that  indictment  and  commitment  are 
convertible,  yet  any  words  or  gestures  of  incivility  to 
a  Conrt  are  also  indictable,  as  well  as  cause  of  commit- 


(a)  Ante,  L  146. 


{h)  436.3.  f.  70.  J.  30. 

f  2  meaU 
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m^t.  It  d6es  not  feOo^  from  Spilsbwy  t.  MichU- 
ikwaHiy  tliat  because  tlie  sheriff  has  no'  authority  to 
commit,  and  must  take  an  offender  before  a  magistrate, 
therefore  a  magistrate,  who  has  the  powet  of  commit- 
ment, must  do  the  same.  Next,  there  Were  in  this  case 
wbrds  sufficiently  contemptuous  to  warrant  the  magistrate 
in  committing  the  Plaintiff,  for  support  of  the  dignity  of 
his  office.  It  is  said,  the  warrant  must  be  in  writing* 
Suppose  a  magistrate  to  be  grossly  insulted,  and  to  have 
no  means  of  instantly  preparing  a  warrant,  is  the  of- 
fender to  go  at  (arge  ?  In  that  case  there  probably  would 
be  a  &ilure  of  justice.  It  is  said  the  Plaintiff  ought  to 
have  been  sent  to  the  county  gaol,  but  that  was  impos- 
sible to  be  instantly  done,  for  the  county  gaol  is  in  the 
borough  of  SautAwarkf  and  this  took  place  at  Famham^ 
at  the  distance  of  many  miles  from  it  The  offender  is 
sent  t6  the  cage  there;  if  ihe  Defendant  had  kept  hiin 
there  a  week,  the  statute  of  5  H.  4.  would  have  applied, 
but  although  the  Defendant  did  not  intend  further  to 
examine  him,  yet,  the  transaction  taking  place  late  in 
the  evening,  the  Defendant  was  authorized  in  keieping 
him  there  a  reasonable  and  convenient  tim^  until  a 
warrant  could  be  made  out,  and  until  the  Plaintiff* 
could  on  the  following  morning  be  sent  forward  to  the 
4:bunty  gaol.  The  next  morning  he  is  dischargied.  Tde 
preamble  of  th^  statute  sHen.4.  c  16.  recites  tliat  con- 
stables of  castles  be  assigned  to  be  justices  of  peac^  and 
take  people  to  whom  they  bear  evil  will,  and  imprison 
them  within  the  said  castles,  until  they  make  fine  and 
ncnsom ;  that  was  a  very  different  evil  from  the  com- 
mitting an  offender  to  the  cage  until  a  warrant  can  be 
inad^  which,  according  to  Lord  HaUj  the  magistrate 
may  do.  BuskeP%  case  is  not  law  at  present.  Fcfr  if  a 
prisoner  be  committed  ibr  a  contempt  generally,  di)at  is 
a  sufficient  return  to  a  writ  of  a  habea$  corpus^  and  he 
oould  not  ddive^  Mmself.    The  Cta^t  Justice  of  the 

King's 


IN  THE  FxTEr-ffllXTH  YgAR  Of  GEORGE  111.  69 

King's  Bencfa,  acting  as  a  magistrate^  is  subject  to  the        181& 

same  law  as  other  magistrates,  therefore  Throgmarton'%  mT^JJ!!* 
case  is  favorable  to  the  Defendmt.  ^ 

Cur.  adv.  vuU,  1^«* 

GiBBs  C  J.  now  delivered  the  judgment  of  Uie  Court^ 
With  respect  to  the  objection  taken  to  the  notice  of 
action,  it  is  this :  The  statute  requires  that  the  nameof 
the  attorney  shall  be  indorsed  thereon*    This  notiee  is 
indorsed  Z>.  ^uier^  and  it  is  said  that  his  Christian 
name  ought  to  be  given  at  length.     On  hearing  the 
argument,  we  strongly  inclined  to  think,  that  the  in- 
dorsement on  the  notice  was  sufficient ;   but  we  were 
urged  by  a  case  sidd  to  have  been  decided  before  Lord 
ti^^enborough^  that  without  the  Christian  name  written  at. 
leDgtfa,  the  notice  was  bad;  we  therefore  thought  fit 
not  to  diecide  the  point  without  communicating  with 
him.    1^  lordship  had  no  recollection  of  hvtmg  podr 
tiydy  decided  that  point,  and/  as  it  was  admitted  that 
ihat  cause  went  off  on  another  ground,  and  inasmach  ^  ■, 
on  the  statute  2  Geo.  2.  c.  23.  the  indorsement  on  a  writ 
is  as  often  made  in  the  one  way  as  in  the  other,  we  are  - 
satisfied  that  this  objection  is  removed.     As  to  the 
merits,  without  considering  whether  the  words  spokm  - 
were  or  were  not  a  sufficient  cause  of  commitment  by 
the  magistrate,  we  are  of  opinion  that  this  commitment^ 
which  was  clearly  a  commitment  by  way  of  punishment, 
and  was  made  by  word  of  mouth  only»  without  war* 
rant  in  writing,  cannot  be  supported ;  for  it  is  clearly 
laid  down  in  aHawi.  {a)^  and  by  IdordHale  (6),  that 
such  a  commitment  by  a  magistrate  must  be  made  by  a 
warrant  in  writing.     We  are  of  opinion  therefore^  that 
the  rule  for  a  nonsuit  must  be 

Discl^uged. 

(a)  JBmI  %.  €•  x6t  /.J.  {h)  aHaleP.  C.  xsa. 

F  S 


June  ao. 


CASES  IN  TRINITY  TERM 


Crew  v.  Atwood. 


If  be     JREST  Serjt.  having  obtained  a  rule  fdsi  to  set  aside  ' 

returnable  on  the  interlocutory  judgment  hi  this  case  for  irre- 

the  Ust  return,  gularity, 

day  of  any 

termt  and  the 

FliintiiTdeliYer      Lens  Seijt  shewed  causey  maintaining  that  it  was  re« 

*  iju^^ftB  to  fP^^*  under  the  following  circumstances.  The  writ  was 
pleadyonthe  returnable  on  the  last  return  of  JS^^^  term;  the  de- 
'•tutnMUyor  daration,  laying  the  venue  in  London^  with  notice  to 
ing,  and  if  the'  P^^®*^  ^"^  ^^  Saturdajf,  25  th  3%,  being  the  day  next 
day  next  foU  after  the  return-day,  delivered  in  London :  the  Plaintiff 
tomIL  5^^  on  the  30th  entered  an  appearance,  and  having  de- 
^,  then  on  manded  a  plea,  on  31st  signed  judgment  for  want  of 
the  lecond  day  a  plea ;  the  writ»  he  said,  beinir  returnable  on  the  last 
turn,  the  De-  ^urn*dtty  of  a  term,  and  the  Defendant  residing  ia 
fendant  it  not  I/mdon^  and  the  declaration  having  been  delivered  on 
?^^*^"*  the  day  next  after  the  return-day,  the  Defendant  was 
In^guhritiet  bound  to  plead  within  four  days  of  the  delivery  of  the 
in  practice  are  declaration,  and  was  not  entitled  to  any  imparlance^ 
^^"^SSfty  according  to  the  rule  of  court,  HU.  35  G.  3.,  seen  in 
tocoitsonthe  2H.BL[a) 
ground  that 

W?  Jifi  ^^^  "*  support  of  his  rule,  contended,  that  by  the 
pefi  Practice.  ^^^  of  court  in  question,  which  he  cited  from  Pea^ 
cock{b)f  and  which  was  also  stated  in  Impels  Practice^ 
the  Defendant  was  not  here  deprived  of  his  imparlance^ 
because  the  Plaintiff  had  not  delivered  his  declaration^ 
accompanied  with  notice  to  plead,  on  the  very  return- 
day  of*  the  writ,  that  rule  of  court  giving  the  Plaintiff 
the  day  after  the  last  return  day  of  a  term  to  deliver  his 
declaration,  only  in  the  single  case  where  the  return- 
day  falls  on  a  Sundajf. 

(a)  %B,Bl.s$i.  ieri  of  the  (kurt  rf  Ckmmon 

(h)  Peai9cfs  Rules  mtd  Or*    Please  p,  17& 

The 
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7%e  Cbmi  held  diat  the  Defeodant  had  been  mialed 
by  the  statement  of  the  rule  in  Impey  and  Peacock^  and 
that  he  would  have  done  better  to  refer  to  bo  high  an 
authority  as  //.  Bl»  Beporis^  and,  [as  they  had.  done  in 
another  late  instance,  where  Impe^i  Practice  had  misled 
the  parties,]  they 

Di8chai]ged  the  rule  with  costs,  (a) 


(«y  The  oolf  cop7  of  tlie  rule 
in  poiteitioB  of  the  tfcondarifi» 
ivloch  is  in  MS.»  and  bean  only 
a  copy  of  the  judges'  ngnature» 
does  not  agree  tirr&olfm  whH 
die  rale  given  in  &  B/o  though 
it  k  m^ubatance  the  tarae.  The 
TSiey  Ito  given  by  Peact^ek*  firiea 
ii9m  both  of  the  above  in  aeveral 
plrticu/ara  of  le«t  coaseqaeDfe» 
bar  pnacipally  in  omitting  the 
word  »  9we*  before  •*«  happen/'  in 
the  i6thrline.  which  hai  the  efleet, 
ia  every  case  to  which  this  rule 
qiplieiy  of  allowmg  the  Plaintiff 
one  day  le^  to  decla««  in.     The 
words  of  the  nile>  as  inserted  in  a 
bock  beEtmgnig  to  Mr.  Secondary 
Gr^fUb%  aiT  as  follow : 
Rboula  Obnbralis. 
HUary  term*  35th  Oto  3. 

It  ia  onlmd*  That  upon  all 
ptoceM  aoed  not  of  this  court* 
returnable  the  last  return  of  any 
teraiy  if  the  PUmtiff  declares  in 
LmfJom  or  Middki€x%  and  the 
Defendant  lives  within  twenty 
milea  of  LoiuUth  the  Defendant 
shaO  ple«l  within  four  days  after 
such  drrlarition  filed  or  delivered 


with  notice  to  plead  accordingly, 
without  any  inlparlanc  et  provid^ 
such  declaration  be  filed  or  de- 
livered on  the  day  of  such  return^ 
or  on  the  day  nest  after  such 
return,  in  ca&e  the  same  shall 
not  happen  on  a  Sutuiof;  m 
which  case  the  Pl^iintiff  shall 
have  the  who!e  of  the  day  fiolp 
lowing  to  file  or  deliver  sotli 
declaration  as  aforesaid  And 
in  case  the  Plaintiff  declares  in 
way  other  cfmnty,,or  the  J)^ 
fiendant  lives  above  twenty  milct 
fiioni  London^  the  Oerendant  shall 
plead  wtthm  etgh:  day»  after  the 
declaration  filrd  or  r'eliverrd  with 
notice  to  plead  accordingly,  with* 
out  any  imparlance,  pro^-ided  tuck 
declaration  be  filed  or  delivered 
as  af<«maid  And  it  is  further- 
ordered.  That  the  rules  now  m 
force  respecting  the  times  ol'de* 
daring  and  pleading  upon  any 
process  returnable  the  first,  ie- 
cend,  or  third  return  of  any 
term,  shall  also  extend  to  the 
fourth  return  of  Eojter  term* 

By  Thx  Court.. 


I8I6. 
Cbsw 


Atwoob* 


F  4 
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Jufy  I*  Cl4ARK£  t;.  Da  VIES. 

In  aTowing  for  T  N  replevin  for  taking  the  Plaintiff's  goods  on  1 2th  Mat/ 
totute  xia».  ^^  ^  certain  clwelling-house,  the  Defendant  made  co- 
r.  19.  It  is  not  ^usance  as  bailiff  of  AT.  Campbell,  and  acknowledged  the 
'''***^  1?  takihg  as  a  distress  for  eight  weeks*  rent,  payable  weekly, 
rent  continued  ^^^  ^  dwelling-house,  under  a  demise  thereof  from  M. 
in  arrear  at  the  Campbell  to  the  Plaintiii^  and  because  62L  5.?.  6d.  rent  on 
jg^g^  ^  ^  the  9th  day  of  May^  and  from  thence  until,  and  at  the 
17  or  conu-  s&me  time  when,  &c.  was  in  arrear,  the  Defendant  ao- 
•*"c«-  knowleged  the  taking.     The  Plaintiff  pleaded  in  bur, 

murrer'^if  eack  ^^  that  she  did  not  hold  as  tenant  to  M.  Campbell  ^ 
party  takes  ob-  secondly,  that  before  and  at. the  time  of  the  making  of 
jectioiM  to  Uie  ^j^g  gypposed  demise,  and  at  the  time  when  the  siip- 
the  other,  it  is  posed  arrear  of  rent  became  due,  she  the  Plaintiff  was 
the  duty  of  married  to  J.  Clarke,  then  her  husband,  and  this  she 
paper^kJ^  was  ready  to  verify,  wherefore  she  prayed  jjudgment  and 
with  the  points  her  damages ;  thirdly,  that  nothing  was  in  arrear.  The 
BM^  on^th  Defendant  joined  issue  on  the  first  and  last  pleas,  and 
tides,  stated  in  demurred  generally  to  the  second  plea.  The  Plaintiff 
the  margin,      joined  in  demurrer. 

In  replevin 
for  taking  the 
Flain'tiff't  This  case  was  first  spoken  to  in  Easter  term  i8i6» 

goods  in  a        when  it  appeared  that  the  Defendant  had  delivered  pa^ 

ho^f^eDe-  P^^^'books,  in  the  margin  of  which  were  stated  two 

fendant  nude    points,  which  the  Defendant  meant  to  make  on  the  ar- 

th^S^wa  «"°^^^  to  invalidate  the  Plaintiff 's  second  plea;  apd 

distress  for  rent 

diie  upon  a  demise  to  the  Plaintiff.  Plea,  that  at  the  time  of  the  demise  and  rent 
accmedy  the  Defendant  was  covert  of/.  C,  then  her  husband :  Held  that  it  must  be 
intended  that  the  husband  continued  li^g  at  the  time  of  the  distress  taken,  and 
that  therefore  the  goods  could  not  be  the  Plaintiff  \  but  her  husband's,  and  so 
she  had  no  ground  of  action. 

In  replevin/  an  avowry  or  conusance  for  rent  admits  the  propeiiy  of  the  goods 
to  be  in  the  Plaintiff. 

But  if  the  Plaintiff's  plea  subsequently  shews  the  property  of  the  goods  to  be 
in  another,  the  Phuntiff  cannot  maintain  the  action. 

the 
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the  FUintiff  had  deliyered  paper-books,  in  the  margin 
of  which  was  stated  a  point  which  the  Plaintiff  meant 
to  make  on  the  argument,  as  shewing  that  the  Defen- 
dant's conusance  was  bad;  the  Court  were  at  first  in« 
clbed  to  consider  that  the  effect  of  the  practice  esta- 
blished in   this  respect,  was,    that  the  Plaintifl^  by 
delivering  paper-books  which  contained  that  pcnnt  only, 
confined  herself  to  that  point,  and  abandoned  the  de- 
fence of  the  points  made  by  the  Defendant  as  untenable, 
and  could  not  be  permitted  to  argue  diem ;  but  Vcaighan 
Seijt.,  for  the  Plaintiff,  stating  that  the  parties  had  sup- . 
poaed  it  sufiicient,  if  each  called  the  attention  of  the 
Court  to  tho.ie  points  which  herself  intended  to  make, 
and  that  it  was  for  the  oppodte  party  to  supply  the 
points  which  she  intended  to  make^  the  Court  permitted 
the  Plaintiff  to  speak  to  all  the  points. 

Vaughauj  for  the  Plaintifl^  contended  that  the  co- 
nusance was  bad,  because  it  was  intended  to  be  a 
conusance  under  the  statute;  and  therefore^  although 
the  Defendant  might  have  pleaded  otherwise  if  she 
had  made  conusance  at  common  law,  yet,  inasmuch 
as  the  statute  (a)  expressly  requires  that  the  conu- 
sance shall  shew  that  the  rent  distruned  for  at  the 
time  of  the  distress  was,  and  still  remains,  due;  which 
last  expression  hath  always  been  taken  to  refer  to  the 
time  of  the  conusance  made;  and  inasmuch  as  the  co- 
nusance in  this  case  only  shewed  that  the  rent  was  in 
arrear  before  and  at  the  time  of  the  distress,  without 
adding  that  it  <<  still  is  in  arrear,"  as  all  the  precedents, 
he  said,  were^  the  conusance  could  not  be  supported. 

But  BuRBOUGH  J.  observed,  that  the  precedents 
ran  in  both  forms,  and  that  manuscript  precedents  of 
Draper  and  Walker j  Serjts^  omitted  to  state  that  (he 


(«)  xiG<0.3«  c.i^*  /.  »». 
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Clark 
Davies. 


rent  was  in  arrear  at  the  time  of  tbe  avowry;  and  Ihe 
Court  overruled  tbat  objection. 

Tlie  cause  was  spoken  to  on  a  subsequent  day  in  the 
same  term,  when  the  Court  ofiered  the  Defendant  per- 
mission to  amend,  either  by  pleading,  or  avowing  any 
new  or  further  pleas,  or  avowries;  but  the  Defendant 
declined  the  indulgence. 

In  thb  term  Pell  Seijt.,  in  support  of  the  demurrer, 
contended  that  the  second  plea  was  ilL  (a)  "  A  feme  co- 
vert is  of  capacity  to  purchase  of  others  without  the  con- 
sent of  her  husband;  but  her  husband  may  disagree  there- 
unto, and  devest  the  whole  estate;  but  if  he  neither 
agree  nor  disagree^  the  purchase  is  good."    So  (6),  **  If 
the  wife  agree  to  an  estate  made  to  her  during  cover- 
ture, she  shall  be  liable  to  all  charges  to  which  the  es- 
tate is  subject:  as,  if  tbe  estate  was  granted  by  fine,  with 
the  render  of  a  rent,  she  shall  be  chargeable  with  tbe 
rent"     *<  So,  to  the  covenant  of  a  lease.''     The  plea 
artfully  states  that  the  PUuntij^  at  the  time  of  the  de- 
mise made^  and  rent  accrued,,  was  covert  of  Josep/i 
Clarke^  then  her  husband,  saying  nothing  of  the  time  of 
the  distress.    At  those  times,  although  covert,  she  was 
liable^  on  the  authorities  cited.     If  at  the  time  of  the  . 
distress  the  husband  continued  alive^  the  Plaintiff  had 
no  property  in  the  goods,  for  th^  were  his,  and  there^ 
fore  she  canot  sue  for  the  taking  them ;  if  he  was  then 
dead,  she  remains  liable  to  the  arrear  of  the  rent    No 
case  is  to  be  found,  in  which  coverture  pending  a  de- 
mise to  which  the  husband  has  neither  assented  nor 
dissented,  has  been  pleaded  in  bar.    The  Plaintiff  has 
not  stated  enough  on  this  record  to  enable  her  to  reco- 
ver, for  she  shews  that  she  has  been  covert,  but  does 
not  shew  that  her  husband  is  dead,  in  which  latter  case 
only  can  she  have  property  in  the  goods.      On  the 

(«)  Co.  Lit.  3.  tf  •  and  Fump  S«  s.  dtei  i  Jto.  349b 

(i)  %Co.  Dig*  tot.  Baron    l,jf, 

plead- 
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pfeadiDgs  it  most  be  taken,  that  he  is  still  living.  It 
was  not  incumbent  on  the  Defendant  to  reply  that  he 
continued  Hying;  that  would  be  a  departure.  Where 
a  person  is  once  shewn  in  pleading  to  be  alive,  it  must 
be  taken  tliat  his  life  continues,  unless  the  contrary  be 
averred,  (a)  This  principle  is  supported  by  sound  rea- 
son: it  lies  more  immediately  within  the  knowledge  of  the 
wif^  than  of  any  other  person,  to  say  whether  the  husu- 
band  be  dead  or  divorced;  i^  therefore,  it  be  necessary 
for  her  defence,  to  shew  that  the  husband  is  dead,  it  is 
fer  her  to  aver  his  death.  It  ¥rill  be  contended  that  by 
making  conusance,  the  Defendant  admits  the  property 
of  the  goods  to  be  m  the  Plsdntiff,  as  stated  on  the  re- 
cord; but  if  she  by  her  plea  shews,  that  the  property  i^ 
not  in  her^  then  either  she  disqualifies  herself  to  sue  ibr 
those  goods,  or  she  commits  a  departure  from  her  de- 
claration. She  declares  for  the  taking  of  her  goods, 
the  Defendant  acknowledges  the  taking  to  be  rightfii^ 
because  the  Plaintiff  owed  rent ;  the  Plaintiff  pleads  that 
the  Defendant  had  no  right  to  take  them,  because  the 
goods  were  her  husband's.  No  case  in  replevin  is 
found  where,  to  an  avowry  for  rent,  coverture  has  been 
pleaded.  A  married  woman  is  clearly  competent  to 
take  an  estate,  and  her  husband's  consent  is  not  requi- 
site thereto ;  the  estate  is  in  her,  until  his  dissent  devests 
it.  If  she  acquires  an  estate  in  land,  out  of  which  rent 
is  reserved,  inasmuch  as,  under  the  original  feodal  grant, 
at  the  common  Jaw,  if  the  services  under  which  the  ' 
grant  was  made^  were  left  unperformed,  the  grantor 
might  resume  the  land,  and  the  coverture  of  a  feme 
grantee  would  have  been  no  bar  to  the  resumption;  soi 
after  the  pledge  of  distress,  which  was  borrowed  from 
the  civil  law,  was  substituted  for  the  resumption  of  the 
Jand^  the  coverture  of  the  grantee  could  in  like  manner 


181^. 


Clarke 


Davies. 


(a)  fTihofi  V.  HoJgejf  %  Mastf  311. 


be 
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be  no  bar  to  the  taking  that  pledge  of  a  diatreasy  and 
holding  it  until  the  services  were  performed*  The  only 
evidence  that  the  Plaintiff  is  sole,  is,  that  she  ^ues  on 
the  record  as  if  sole;  but  the  evidence  of  her  coverture 
is,  that  she  positively  avers  on  the  record  that  she  was 
covert  on  the  pth  of  May^  whence  it  is  to  be  presumed 
that  she  continued  covert  on  the  12th. 


Vaughan  Seijt  contra.  The  Defendant,  by  avpwing, 
admits  the  property  tp  be  well  pleaded  in  the  party  on 
whom  the  distress  is  taken,  and  therefore  the  proper^ 
cannot  on  this  record  be  taken  to  be  the  husband's  (a)  I 
the  Defend^t  is  estopped  from  now  contending  that  the 
goods  belong  to  the  husband.  If  he  wished  to  con- 
test the  Plaintiff's  property  in  the  goods,  he  should 
have  pleaded  non  cepitf  [to  which  Btifrough  J.  agreed^ 
or  property  in  another.  In  orde^r  to  shew  that  th,e 
estate  vested  in  the  husband,  the  Plain.tiff  ought  to  fiave 
replied  the  husband's  assent  to  the  contract  of  the 
wife,  which  he  has  not  done.  Upon  a  plea  of  assign- 
ment of  a  term  to  Catherine  Kingstan,  where  the  Plain- 
tiff replied  her  coverture^  the  Court  held  that  iinless  the 
plea  had  gone  on  to  shew  the  husband's  dissent,  the 
estate  vested  in  the  wife,  {b)  ^*  In  bar  (c)  to  an  avowry 
for  rent,  the  Plaintiff  may  plead  as  in  bar  to  debt  for 
rent."  In  debt  for  rent,  the  Plaintiff  might  have 
pleaded  her  coverture,  or  given  it  in  evidence  on  nil  dsr 
bet.  The  passage  cited  from  Comyn  (d)  to  shew  that  the 
estate  vests  in  the  wife  during  coverture,  is  misapplied, 
being  ranged  under  the  head,  <<  What  acts  of  the  husband 
the  wife  may,  after  his  death,  affirm  by  her  agreement^ " 
and  is  only  intended  of  the  wife  being  sued  after  the 
decease  of  the  husband.     But  she  cannot  during  cover- 


{a)  Bull.  N.P.  53.  citet  AruH' 
del  ▼.  Trevih  Sid.  8a. 
{b)  Bantfatber  v.  JordaHf 


(r)  Co.  Dig.  PluuttTf  $  K.  ae* 
(d)  %  Co.  J>ign  loi.  BaroH  mnd 

ture 
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tnre  contract  any  obligation  by  ^rUch  sbe  can  bind  her-        1816. 

self  to  pay  rent  during  her  coverture.    ^  If  die  catde 

of  a  tone  sole  be  taken,  and  sbe  afterwards  intermarry, 

the  husband  alone  may  have  replevin :  *  but  if  they  join, 

after  verdict,  judgment  will  not  be  arrested,  because  the 

Court  will  presume  them  jointly  interested,  (as  they  may 

be,  if  a  distress  be  taken  of  goods,  of  which  a  man  and 

woman  were  joint-tenants,  and  afterwards  intermarried,) 

the  avowry  admitting  the  property  to  be  in  the  manner 

it  is  kid."  (a)  The  words  <<  then  her  husband,"  natrrow 

the  allegalioti  of  his  life  to  that  particular  time. 

Pdl  in  reply.  ^  If  a  lease  Cor  yean  be  made  to 
bsron  and  feme^  rendering  rent,  after  the  baron's  death, 
if  the  feme  agree  to  the  leas^  debt  lies  agahiat  her  ifblr 
all  the  arrearages  incarred  hi  the  life  of  the  baron.'  (^) 
Hie  coae  therefore  stands  thus.  On  lath  JIfisyadiatreai 
15  taken  for  rent  dne  on  the  9th  Mag^t  the  PhuotilF 
denies  the  Bcfendant'a  right  to  distreiii  on  die  ladi, 
beeanae  she  aays  she  had  a  husband  living  on  the  ptfa^ 
but  tkoqgfa  she  says  not  whether  he  continaed  aUve  finm 
the  9di  to  the  12th,  she  admits  that  on  the  12th  sbe 
stfll  hdd  of  the  same  lessor:  either  therefore  she  was 
stiU  covert  on  the  latfa,  which  must  be  presomed^  as 
Ae  has  not  shewn  her  husband's  death ;  or,  if  he  is 
dead^  her  holding  on  until  the  rath,  is  an  agreement 
after  his  decease  to  the  demise  made  to  her  in  his  life« 
tim^;  aftd,  either  way,  she  is  liable  to  the  rent  arid  to 
the  distress. 

Cur.  adv*  vuU, 

GiBBS  C.J.  now  delivered  the  judgment  of  the  Court. 

We  have  considered  this  case,  and  we  are  of  opinion 

on  the  fiillest  consideration,  that  the  plea  in  bar  is  bad. 

(4)  IML  iV:P.53.      B<name        {b)  t  R9.  Ah.  349.  Barin  and 
&  Ux.  ▼.  Hattairet  P.  8 G. s.    Fimcf  Z.pl.%,  Hne  19. 
Ou.  temp.  HardwicAit  119. 

The 
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1816. 

^-v — > 

Clarke 

v. 
Davjes. 


The  Plaintiff  Mary  Ann  Clarke  declares  for  taking  her 
goods  and  chattels.  The  conusance  is,  that  the  PlaintiflT 
held  the  premises  up  to  a  certain  day,  when  the  rent  be- 
came due,  and  from  thence  until  and  at  the  said. time 
when,  &C.,  as  tenant  thereof  to  M.  Campbell^  and  because 
certain  rent,  which  became  due  on  a  certain  day,  waain 
arrear,  therefore  the  Defendant  distreined  the  goods. 
She  pleads,  first,  non  tenuit.  2dly,  That  before  dnd 
at  the  time  of  the  demise,  and  also  at  the  time  when  the 
rent  became  due^  she  was  covert  of  a  husband ;  and  the 
inference  which  she  wishes  to  arise  is,  that  because  she 
was  then  covert,  the  demise  was  not  made  to  her,  but  to 
her  husband ;  or,  if  to  her,  that  the  holding  was  by  her 
husband,  or  by  her  and  her  husband,  and  destroys  the 
rig^t  to  distrain  on  her.  We  think  that  is  not  so.  We 
lliink,  that  if  the  presun^Uon  arises  that  Ae  coverture 
aUq;ed  to  have  e3d8ted  on  the  pth  of.  JMoy,  did  continue 
until  and  on  the  12th,  and  i^  as  it  has  been  argued^ 
that  be  the  neocasary  oonsequenoe,  then  the  plea  in  bar- 
is  clearly  bad  on  this  groond^.becanse  it  states  a  fiicl,> 
pleaded  by  the  Plaintiff  beradf,  inoonsiatent  with  her 
action;  fi>r  if  at  the  time  of  suing  she  has  a  husband 
living,  she  clearly  cannot  maintain  her  action.  But^ 
be.  that  as  it  may,  and  supposing  that  presumption 
not  to  be  raised,  and  that  the  eflfect  of  the  allegation  only 
is,  that  the  Plaintiff  had  a  husband  when  the  rent  be- 
came due;  yet  still  she  cannot  succeed:  for  supposing 
the  demise  to  have  been  made  to  her  during  coverture, 
the  Plaintiff  would  have  held,  {sui  nwdo^  it  is  true,)  up 
to  the  time  when  the  rent  became  due.  We  think, 
therefore^  that  notwithstanding  all  the  material  &cts 
stated  in  the  plea  in  bar,  the  conusance  remains  un- 
touched. Hus  can  in  no  case  be  of  any  disadvantage 
to  ihe  Plaintiff;  for  on  the  plea  of  non  tenuit  she  may 
talLC  advantage  of  all  the  same  facts,  of  which  she  might 
have  taken  advantage  on  this  conusance. 

Judgment  for  the  Defendant 
14 
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1816. 

Frost  v.  Hale.  J^«ira. 

^EST  SetjL  moved  to  amend  a  fine  by  inserting  be-  Fine  amendtd 

fere  the  words   « in  the  county  of  the  town  of  by»lottdecd 

to  In  d  the  uici^ 
Ksngstofhupan^HuU^"  the  words  <<  in  the  lordship  of  upon  impic- 

Myion,**  upon  an  affidavit  that  the  premises  intended  ^^  '^^  *« 

to  pass  were  in  the  lordship  of  Myton^  in  the  county  of  ^mifi^  copy* 

the  town  otKingstaiuupon'HuUi  that  they  were  intended  of  the  memo- 

to  pass,  and  that  they  were  described  in  the  terms  of  J^^**^*''!^' 

Uie  amendment  now  prayed  for^  in  deeds  of  lease  and  inginarcgis- 

release^  intended  to  lead  the  uses  of  this  fine,  and  ter-county,] 

in  piirmuHice  of  which,  it  was  sworn,  this  fine  was  le-  ^t^^i^  dS** 

vied ;  those  deeds  were  since  lost,  but  the  draft  had  contiined  the 

been  preserved,  and  was  now  produced ;  and  the  pre-  "^^^** 

nuaea  lying  in  YorkMre^  a  repster  county,  the  deed  had  intent. 

baen  memorialized,  and  a  copy  of  the  memorial,  ceflrti- 

fied  by-  die  proper  officer,  was  now  produced,  upon  the 

authority  of  which  ocartified  copy  of  die  memorial  the 

Court  permitted  the  amendment. 


Doe,  on  the  Demise  of  Bunnt,  v.  Root.  jj^  ,,  /^      ^' 

nPHIS  case  was  argued  on  a  former  day  in  this  term  Bcquettof  «all 
by  Pdl  Serjt  for  the  Plaintifl;  and  Letis  Serjt.  for  my  "tock  in 

the  Defendant.  WdjISr 

'  wearing  appa* 
*  rd»  ready  mo- 

ney, leciirities  for  money,  and  ercry  other  thing  my  property,  of  what  nature  or 
kiad  toefcr,  to  and  for  her  own  proper  uae  and  ditposal :"  Held  not  to  carry  land, 
beii^  coDtRilled  by  indicatioai  f^iich  rendeied  the  teitatrix'f  intent  uncertain. 
But  if  the  testatrix's  intent  to  pass  land  l^d  clearly  appeared,  these  words  are 
^  '    :  to  caity  land. 

GiBBS 
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1816.  G1BB8  C.  J.  .now  deliTered  jadgment. 

^  ~^        Ttw  was  an  action  of  gectment  brought  to  recover 
t^  a  certain  messnage  in  Jndofoer.    It  was  tried  at  the 

Root.  WincheOer  spring  assizes  1816,  before  Graham  R,  when 
a  verdict  was  found  for  the  PlaibtiflF  on  the  demise  of 
Bimny^  sal:gect  to  a  pcnnt  reserved  upon  the  constrac- 
tion  of  the  following  will  of  Maty  Boid^  spinster:  -^ 
^*  I  desire  my  just  debts  of  every  sort,  with  my  funeral 
eq>ences,  to  be  paid  and  properly  dischai^|;ed  by  my 
executrix  hereinafter  ntaned ;  and  subject  thereto,  I  giv^ 
and  bequeadi  unto  my  sister  Ann  Routf  all  my  stock 
in  trade^  household  goods,  wearing  apparel,  ready 
monies,  securities  for  mon^,  and  eveiy  other  thini^ 
my  property,  of  what  nature  or  kind  soever,  to  and  tar 
her  own  proper  use  and  disposaL  And  I  do  hereby 
appoint  her  my  whole  and  sole  executrix  of  this  my  last 
.  will  and  testament''  The  will  is  executed  so  as  to  paaa 
both  real  and  personal  estate  and  both  will  pass  by  the 
language  which  is  used,  if  the  Coikrt  can  ooUect  a  dear 
intent  to  convey  both,  but  if  oidy  doubts  are  raisisd^ 
thqr  will  not  disinherit  the  heir.  Man^SM  C.  J.,  in 
the  case  cSBoe  an  the  demise  cfHeUing  v.  Yeud{a)^  lays 
down  the  law  clearly  upon  this  sulgect.  The  question 
therefore  is,  whether  the  Court  can  collect  a  dear  de* 
sign  to  pass  real  as  well  as  personal  estate.  Tliere  is 
no  case  dedded  onsimilar  words,  to  guide  us;  therefore 
we  mustform  our  own  judgement  of  the  meaning  of  the 
words.  The  Plaintiff  rdies  on  some  dedded  cases^  and 
also  contends,  that,  even  without  authority,  the  wlKrda 
of  the  wiU  itself  conduct  us  to  the  condusion  that  th^ 
land  passes  by  this  derise.  HapemtU  v.  Ackland  (b)  is  the 
first  case  in  point  of  time;  the  will  runs  thus: — <<  Where- 
as  I  have  given  my  bond  to  leave  my  manor  otBudSky 

(a)  a  Ntw  tt£p.  S14*  (h)  I  Com.  164* 

12  to 
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to  the  daughter  of  ray  brother  Jamts  jtakUmdy  and  the  181& 
heirs  of  her  body^  if  she  lire  to  attaia  the  age  of  tweatjr*- 
<nie  year^  but  if  she  die  before  she  alutaiu  that  uglb 
theo  it  is  to  xetam  to  me  (tgain,  if,  th^efore^  my  said 
brother^a  da«|^ter  skdl  happen  to  die  before  she  attaia 
her  ag^  of  (wea^Hme  year^i  I  give  the  said  manor  to 
my  brother  Bkhari  AeUand  and  his  heirs ;  also  I  give 
to  my  inx>ther  fikh^iJddftnd^  my  hii|d,  teneoientsy 
and  hereditaments  whatsoever ;  also  I  give  to  my  brother 
Bichard  4Mmd  93Xmj  gpoAs^  chatties,  monies,  .debt% 
and  whatsoev^  diie  I  have  iiqi  the  world,  not  befii^e  by 
me  diqiosed  of.  It  was  held  that  those  words,  <<  what- 
soever ^se  I  have  in  the.  wg^ld,  not  before  by  me  di|i- 
posedof,^  carried  land,  notwithstanding  thajt  they  were 
prisceded  by  the  words  goods,  chattels,  monies,  aq^ 
debts.  And  it  was  rightly  so  decided ;  for  the  testator^ 
in.  4^e  earlier  pa^  of  his  will,  disposes  of  landj^  but 
there  is  not  a  preceding  word  at  all  referring  to  pergonal 
property.  He  had,  in  the  former  part  of  his  will,  dis* 
pqsed  of  land ;  he  bad  xiot  disposed  of  any  thing  bu^ 
knd*  it  was  therefiire  necesij^rily  his  intent  to  diq)os?  of 
such  land  as  was  not  before  disposed  of.  That  ca^  is 
not  applicable  here^  for  not  one  precedent  word  in  thif 
will  refers  .to  land*  Huxtep  v.  Brooman  (a)  was  i^ext 
cited :  there  the  will  was,  <<  I  give  and  bequeath  to 
Mary^  daughter  of  Mo^  HuxUp^  and  likewise  to  thii 
soa  and  daughter  of  Su^an  Taplof^  all  the  overplus  of 
my  money;;  and  likewise  b^  of  my  executor,  that  h^ 
wiU  pay  into  the  haads  of  the  above  children's  frie9d$» 
aU  the  money  that  is  due  to  me  on  settling  my  father^! 
aocoimt.''  So  ftr  the  will  relates  to  personal  property 
only*  He  proceeds,  <<  Fridajf!'  Tliis  form  of  recqin^ 
mencing  the  subject  shews  that  this  was  a  s^d^staiativ^ 
bequest,  ^ad  sta^  indejieadent  of  the  other*    Then 

(a)  I  jBr«.  Cfrtfff*  Cof » 4^7« 
Vol.  VII.  G  follow 
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1816.       follow  the  word%  which  tho  Lord  Chancellor  thought 
U^         conveyed  land,  and  he  rightly  so  thought,    *<  1  give 
^  and  bequeath  to  them  all  I  am  worth,  except  zoL  which 

Rout.  j  gj^^  ^^  ^j  executor,  Mr.  ThamasBroaman/*  The  next 
case  relied  on  was  Doe  lessee  ^  Wall  f.  Langlands  {a)» 
There  the  wiH  was,  <<  To  JR.  D0r«n  «nd  JE.  flU{  I  pve 
and  bequeath  all  and  every  die  residue  of  my  property, 
goods,  and  chattels :"  and  Certainly  that  case  is  a  foil 
authority,  that  the  words  *<  all  my  property,''  uncon- 
IroHed,  will  carry  real  estate;  and  the  Court  of  King's 
Bench  thought  that  the  words  goods  and  chattds  did 
not  confine  it  to  personalty;  but  the  (Jonrt  put  it  on 
this  ground ;  they  get  rid  of  the  difficulty,  by  reading 
the  whole  together  with  the  copulative  <<  and"  inserted 
between  «<  proper^'  and  ^  goods  and  chatteb ;"  this 
renders  the  words  goods  and  chattek  cumulative  and  so 
reading  them,  it  is  imposstUe  to  contaid  that  xhey  are  re* 
strictive.  In'thiscase^tbepositionofthewordsrendersit 
impossible  to  adopt  th^  same  solution  of  the  difficulty ; 
and  Doe  y.Lan^ands  b  therefore  not  precisely  in  point, 
since  the  same  reasoning  which  is.  there  used,  cannot 
be  applied  in  the  present  case.  So  die  case  stands  on 
the  part  of  the  Plaintiff.  The  Defendant,  on  the.other 
hand,  contends  that  the  meaning  of  Uiese  words,  *<  every 
other  thing,  my  property,",  must  be  confined  to  per- 
sonal estate,  and  that  they  shew  no  intent  in  the  testator 
to  give  hisjeal  estate:  and  he  cites  Timewell  v.  Per- 
kins.  (6)  That  will  ran  in  these  words ;  ^  hemj  all 
those  my  freehold  lands  and  hop-grounds,  with  the  mes- 
suages or  tenements,  bams,  &c.,  now  in  the  tenure  and 
oceupation  of  the  widow  Leach^  and  all  other  the  rest, 
residue,  and  remainder  of  my  estate,  consisting  in  ready 
money,  plate^  jewels,  leases,  judgments,  mor^ages,  ftc, 
or  in  any  other  thing  whatsoever  or  wheresoever,  I  give 

(a)  14  Eatt$  370.  {h)  %  Atk.  soa. 

unto 
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unto  my  dearly  beloved  Arabella  Hiickins  and  her  1816. 
ftft^gns  for  ever."  And  the  question  wa%  whether  the 
residoe  passed  to  Arabella  or  not.  There  was  no  d<mbt 
but  the  words,  to  Arabella  and  her  assigns  for  ever, 
would  carry  the  fee  to  her,  without  the  word  heirs. 
fV.  Fdrtesate  J.  says.  The  words  *<  whatsoever  and  where- 
soever" must  be  confined  to  the  things  antecedent,  and 
is  restrained  to  hb  hop-grounds  and  leaseholds;  for  if 
he  intended  to  give  his  wife  all  his  real  estate  why  did 
he  mention  only  the  Essex  estate  ?  The  reasoning  of 
the  Court  is,  that  as  these  expressions  are  preceded  by 
others,  which  enumerate  personal  estate  only,  they  must 
be  confined  to  matters  of  the  same  nature.  This  is 
mach  in  point  with  the  prraent  case ;  for  the  preceding 
words  are  expresaiye  of  personal  estate,  and  the  general 
words  IbJJow  immediately,  and  there  is  no  realty  men- 
ti<med  in  apy  preceding  part  of  the  wilL  The  next  case 
mentioned,  is  Moe  an  demise  of  HelUng  v.  Yeud.  {a) 
There  the  testator  devises  in  the  following  words:  ^^First, 
I  will  that  all  my  debts  and  funeral  charges  be.  paid 
by  my  executrixes  and  executors  hereinafter  named.'' 
He  dien  gives  three  several  legacies  to  certain  objects 
of  hia  bounty,  and  to  Ann  Parkin  an  annuity  of  zol. 
per  annum  during  her  natural  life.  It  is  observable  that 
none  of  these  bequests  apply  to  any  thing  but  personal 
estate.  Then  he  goes  on  to  say,  <<  Bem^  I  give  to  the 
fire  grandchildren  of  my  late  uocle,  Mark  Foa^Sy  four 
daughters  and  one  son,"  adding  their  names,  [*<  all  five 
of  whom  I  constitute  my  executrixes  and  executors, 
and  to  whom  I  give  all  the  remainder  of  my  property 
whatever,  and  wheresoever,  to  be  divided  equally 
between  them,  share  and  share  alike,  after  their  pay- 
ing and  dischargmg  the  beforementioned  annuities, 
ji^gades,  debts,  and  demands,  or  any  I  may  hereafter 

G  2  make 
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1816.        make  by  codicil  to  this  my  will,]  all  my  goods,  stocky 
-^^    -'     bill%  bonds,  book-debts,  and  securities  in  the  Witjiam 

DOE  , 

t;.  drainage  in  Lincolnshire^  and  funded  property.*'     And 

Rout.        the  will  is  attested  by  three  witnesses.     In  that  case 
Mansield  C.  J.  first  states  the  princijdes  on  which  the 
Court  proceeds,  and  to  which  I  alluded  in  my  b^tn- 
iiing,  that  there  must  be  a  clear  intent  to  will  away  the 
property ;  otherwise  the  preferable  title  of  the  heir  at 
law  must  prevail.     It  may  be  said,  that  the  same  force 
.    of  reasoning  which  the  late  Chief  Justice  there  usea 
cannot  be  here  applied :  there  the  eniuneration  made 
by  the  testator  to  explain  what  he  meant  by  thefemain- 
fler  of  his  property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made  at  the  aid 
of  his  will,  whereas  here,^   the  "words  restricting  the 
meaning  do  not  follow,  but  precede  the  general  ex- 
pression :  but  many  of  his  reasons  apply  forcibly.   First? 
there  is  no  introductory  clause  in  either  will,  shewing 
an  intent  to  dispose  of  the  testator's  whole  property. 
Secondly,  there  i^  no  provision  throughout  the  will  re- 
lating to  real  estate.     Thirdly,   in  both  wills  all  the 
|)rovisJons  for  payment  of  debts  and  legacies,  are  for 
payment  by  the  executors  and  executrixes.    Therefore, 
though  the  whole  reasoning  of  that  case  does  not  apply 
here,  a  great  part  of  it  does ;  tad,  on  the  whole,  we 
think,  if  the  case  were  to  be  decided  on  the  authorities 
now  before  us,  they  preponderate  in  favour  of  the  De- 
fendant.    On  the  words  of  the  devise  itself  seeing  that 
in  all  the  introductory  words  used,  the  testatrix  enume- 
rates every  particle  of  personal,  property  which  she  can 
recollect,  without  saying  any  thing  touching  her  land, 
and  seems  to  add  these  words  at  last,  merely  lest  she 
should  have    oinitted    something,    we    cannot    think 
but  ihat  if  she  had  had  it  in  her  intention  to  dispose 
of  her  land,  she  would  have  used  more  particular  ex- 
pressions :  at  all  events,  we  caiiiiot  collect  from  the  will 

t4  a  clear 
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A^dear  iotent  to  dispose  of  her  land.  We  therefore 
ibink  that  tfie  title  of  the  heir  at  law  must  prevail,,  and 
tbMt  the  JDefeodant  is  entitled  to  judgment. 

Judgment  for  Defendant. 


Nanfan  and  Wife  v.  Lggh. 

nPHIS  was  a  case  directed  by  the  Court  of  Chancery  Devtte  to  tw- 

foT  the  opinion  of  the  Judges  o(  this  Court,  the  01a-  ^^^**  ^'^^  ^ 

terial  parts  of  which  in  substance  were,  that  Peter  Htdse,  ^^^  ^  ^^  coo. 

grrandfiither  of  the  Plcdntiff  Hannah  Nanfariy  being  seised  tinned  chute 

in  fee  of  an  estate  at  MiUingionj   in  the  county  ^^ Tied-"^tiin- 

Ciester,  where  he  resided,  made  his  wiU,  executed  and  nwdjitdy  after 

attested  to  pass  freehold  estates,  as  follows:  Touching  '»«'^th  or 

manuge,  to 
all  his  temporal  estate,  he  charged  the  whole  thereof  }^  ^^  Joseph 

with  payment  of  his  debts,  funeral  expences,  and  testa-  ^^'^  »•  «»« 

mentary  charges^     He  gave  to  his  wife^  Hannah  Hulse,  jain  twcnty- 

his  cottage  adjoining  to  his  estate  where  he  then  lived,  one,  and  to  hit 

daring  her  natural  life,  if  she  continued  chaste  and  un-  iJ^^^^fJ^' 

married;   but  immediately  after  her  death  or  marriage,  bnd  and  estate 

to  his  son  Joseph  HuUcj  as  soon  as  he  should  attain  to  "»Jee-timpkf 
-  x»  1        1  •    t    •      /•  where  he  then 

the  age  Dt  twenty-one  years,  and  to  nis  heirs  for  even  liy^a,  (except 

He  gave  his  land  and  estate  in  fee  simple,  where  he  what  was 
then  Uved,  situate  in  MiUingtmy  except  what  was  there-  ^^^j^^ 
kibefbre  bequeathed  to  his  wife,  to  his  son  Joseph  Hvlse^  his  wife,)  to  his 
as  soon  as  he  should  attain  twenty-one  years,  and  to  *®"  Joseph 
Us  heirs  lawfully  begotten  for  ever,  subject  to  an  an-  ^  hc'should'" 
nuity  of  7/.,  to  his  wife,  agreeable  to  articles  made  at  attain  twenty- 
the  testator's  marriage.      He  gave   to  his  daughter  ?°?' ^^°,,**'' 
Hannah  Hidse  6oo{.,  to  be  paid  to  her  out  of  his  per-  begotten  for 

ever,  subject  to 
an^ annuity. of  7/.  to  hk  wife.  Held  that  Jpf€ph  HuUe  took  anesute-taii  in  the  land 
and  estate  m  f^-simple  where  the  tesUtor  Vved. , 

Cases  out  of  Chancery,  sent  to  be  argued  in  this  court,  cannot  be  set  down  nor 
.-hord,  unless  they  are  signed  by  a  Serjeant. 

G  3  sonal 
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18 IG.  Bonal  estate,  as  soon  as  she  should  attain  twenty-one 
years,  or  to  her  issue,  if  any  there  were.  He  gave  to 
his  wife  30/.  out  of  his  personal  estate, « and  certain  fiir-> 
niture.  He  directed  his  executors  to  employ  all  the 
rents  and  profits  arising  from  his  whole  estate  for  the 
support,  education,  and  maintenance  of  his  wife,  son, 
and  daughter,  until  she  should  attain  twenty-one  years, 
and  then  for  the  support  of  his  wife  and  son,  until  he 
should  attain  twenty-one  years,  and  then  all  the  over* 
plus  of  his  goods,  chattels,  and  efiects,  of  what  nature 
soever,  he  gave  to  his  son,  charged  with  payment  to  his 
daughter  or  her  lawful  issue,  if  any  there  were,  of  100/. 
immediately  after  the  son  should  become  possessed  of 
such  residue,  or  in  twelve  months  after  he  should  attain 
twenty-one  years.  And  if  either  of  his  children  should 
die  before  the  legacies  thereinbefore  bequeathed  should 
become  due,  then  his  or  her  legacy,  or  share,  so  dying, 
should  go  to  and  for  the  use  and  benefit  of  his  survivor, 
son,  or  daughter,  as  it  should  happen,  if  he  or  she  so 
dying  left  no  lawful  issue;  but  if  both  his  children 
should  die  before  attaining  twenty-one^  and  withoot 
issue,  then  he  gave  to  his  wife  200/.,  with  power  to 
dispose  of  the  same  amongst  her  relations ;  and  the 
other  remainder  of  his  whole  estate  he  gave  to  his  own 
relations,  nephews  and  nieces,  to  be  divided  amongst 
them,  share  and  share  alike.  The  testator  died  in  1 761 ; 
his  son  Joseph  Htdsfy  his  heir  at  law,  survived  him,  and 
took  possession  of  the  estate  devised  to  him,  and  died, 
leaving  the  Plaintiff  Hannah  Nanfan^  his  only  child 
and  heir  at  law,  him  surviving^  and  having  by  his  will, 
made  after  the  death  of  Peter  Hulse^  devised  to  her  all 
his  real  estate  for  her  life^  with  remainders  over.  Hw 
V\9in\jS  Hannah  Nar^an^  upon  the  death  of  her  fiither, 
took  possession  of  the  estate  at  Miitingtony  and  npon 
the  supposition  that  under  the  will  of  Peter  Huhe  she 

7t  ^•w^ 
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was  toiut  in  tail  tbereo^  she^  together  with  the  Plain-        1816. 
tifF  her  huibandy  mffered  a  oommoB  recovery  thereof      VAMWAti 
and  afterwards  contracted  with  the  Defendant  for  the  ^. 

aale  to  him  of  the  fee^simple  of  that  estate  at  MUUngfcns  Lboh. 
but  the  Defendant  objected  to  the  Pkdntiff 's  title,  on 
the  ground  that  the  estate  was  devised  in  fee  simple  to 
Jbsq^h  Hulse  by  the  will  of  Peter  HuUe^  and  that  Jbuph 
Huke  had  by  his  will  devised  the  premises  to  his  dangh* 
ter  the  Plaintiff  Hannah  for  her  life  only;  that  she 
coold  not  therefore  make  a  good  title.  The  question 
was,  Whether  by  the  will  of  Peter  Htdse  an  estate  in 
fee  or  an  estate  in  tail,  in  the  premises  wherein  he  lived 
at  the  time  of  making  his  will,  was  given  to  Joteph 
Hulsey  the  &ther  of  the  Pl^tiff  Hannah  ? 

The  parties  concerned  had  omitted  to  obtain  the  s^* 
nature  of  a  Serjeant  to  this  special  case^  under  the  idea, 
that,  inasmuch  as  it  was  <^rected  by  the  Court  of 
Chancery,  and  settled  by  the  Chancery  counsel  en- 
gaged in  the  causey  a  serjeanfs  signature  to  it  was 
unnecessary ; 

Hie  Court  and  the  officers  agreed,  that  this  opinion 
was  wholly  erroneous  and  that  a  case  out  of  Chancery,     . 
like  any  other  case,  unless  it  were  signed  by  i^  seijeant^ 
could  not  be  set  down  for  argument,  and  that  the  prac* 
tice  must  in  future  be  duly  observed. 

I^ens  Serjt  for  the  Plaintifis,  contended,  that  by  the 
devise  to  Joseph  and  his  heirs  lawfully  begotten  for 
ever,  Joseph  took  an  estate  tail  only.  The  testator, 
having  in  other  parts  of  his  will  devised  a  fee  simple  in 
other  terms,  must  be  taken  to  have  varied  his  phrase, 
not  without  a  variation  in  his  meaning,  and  though 
these  might  in  some  other  cases  be  words  of  surplusage, 
they  were  not  in  this  instance  meant  as  such  by  the 
testator.     He  destines  the  residue  of  his  whole  estate 
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1816.       wittch  iodades  die  redty  as  indl  as  the  persooahyt 
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to  go  over  tofaia  neidiewi  and  aiecesy  only  in  case 
^™^  fais  floa  and  daughter  should  die  without  immediale 
l^BOu.  desoendaats.  The  proof  is,  that  his  nephews  and 
nieces,  to  whom  he  gives  the  estate  over,  are  themselveB 
heirs  lawfully  begotten,  in  the  larger  and  more  general 
sense  of  the  word;  therefore  he  could  not  die  without 
he»8  lawfully  begotten,  so  long  aa  his  nephew  and 
niece  survived;  and  oonseqaently  the  estate^  by  the 
t^tts  of  the  devise,  could  not  go  over  to  them  until  thcgr 
imd  their  heirs  were  esctinct;  and  as  they  then  would 
be  incapable  of  taking,  -the  devise  could  nevter  take 
eflfect  at  aU,  and  is  therefore  void,  which  is  an  aigu- 
ment  against  giving  it, this  eoastmction,  utresmi^ 
.  valeat^  quam  pereat.  The  words  lawfully  begotten 
narrowed  the  description  of  hJeirs  to  those  which  were 
legitimately  descended  fiom  the  body  aSJbtep/u  There 
is  in  this  respect  a  difference  in  construction  between  a 
deed  atid  a  wilL  LiMetm  says  (a),  «<  If  a  man  give^ 
lb»e,  (which  fflgixifles^y  deed,)  lands  or  tenemebfes  to 
lanother,  to  hold  to  hin^  and  to  his  heirs  niale%  or  to 
his  heirs  females,  Ee  to  whom  such  gift  is  made^  hath  a 
fe0  siaople."  But  Lord  Coke^  commenting  thereon, 
sftys  (&),  *<  If  a  man  by  his  last  will  devise  lands  or  te- 
nttdents  to  a  man  and  to  his  heirs  males,  this,  by  coo* 
struction  of  law,  is  an  estate  tail,  the  law  suppllying  these 
words,  (of  his  body)."  So,  "  Devise  to  one  et  hereiibus 
legitime  pracreaiiSf  is  tail"  {c)  In  Beretford^%  case  {^d\ 
a  f^ofBnent  was  made  to  the  use  of  Aden  Bereaferfi^  son 
o(JcaHes  B^  and  of  the  heirs  males  of  the  said  Aden, 
lawfully  b^^otten,  and  for  de&ult  of  euch  issue,  to  the 

(a)  Co.  li//.  a 7.  «.!• '31.  p.  6ix.,   (which    is    in    poiot^) 

{h)Co,Litt»%y.a.HiL42Bliz*  or*   [by  Gi^h  C.  J*3  for  637. 

C.  B.  re/.  X408.  Church  v.  W^kft* 
y/  (c)Co>Litt.%o.h.Haf*g.metet.        (d)  yR^'iSSf  ^  «ome  «di- 

cites  Mwr,  7x1.  ferpcrdm  pro  tioni  4X'^« 

use 
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Hie  of  TkmmBen^bri:  andit was  ieioWed  that . 
Bare^d  took  an  estate  taiL  So  (a)»  devise  of  a  oo|»y^ 
bold  to  Ills  ton  or  dau^ter,  wherewith  die  testatita^s 
wife  is  then  prc^gnaaty  4*  haredibus  sms  i£gUmi  pnare^ 
aiu^  and  if  they  shoidd  die  without  fruit  of  their  body, 
then  that  J.  SL  should  sell  it,  creates  ao  estate  tafl. 
Chief  Baton  Com^{b)  has  overiooked  tUs  limitataop 
over,  and  cites  the  case  as  an  aaihonty  that  a  devise  Co 
JL  and  his  heirs  legfHme  procreaUSf  creates  an  esteiL 
The  only  other  case  iauiiediately  in  poiiit  is  Lord 
OmbAMie^s  case,  (c)  Hkere  were  die  words  ^  for  eicr;'^ 
as  in  the  present  instsnee:  it  was  there  held  that  die 
wosd%  <<  his  own  ri(^  hwa  male  for  ever»''  poiplfd 
to  heifs  issuing  frrni  himscKand  did  not|^  a  fee,  for 
that  BO^  could  take^  bat  heirs  descended  fiws  the 
body  jof  the  testator*  In  another  report  of  the  aaa» 
cms  {4^  the  JH^gminrt  of  ihe  Comt  is  not  so  foUy,  hnt 
is  mosa  paint^y  egprtnsed*  The  Csnrt  ssf,  JKiai 
male  in  a  will,  are  tibm^  intssided  of  the  body,  and 
unply  an  estate^taiL  TUs  ihersfoane  «ieefes  the  Tnjr 
case  pat  hf  CMe,  and  thereis  ifae  ooncunnasil  anthesity 
'  uShutdMaie,  who,  in  the  lesidne  of  ibe  note  4ited 
sboir^  adds  the  fOBsona.  LoidiKsnditoK^casejHppliea 
the  words  «<  for  eirer,"  if  Ih^  were  jnaterid^  iriiich 
they  «>e  wot,  for  every  entail  iniContenqphtion  of  hnr 
is  a  fos^  and  for  ever. 

Bosanquet  Serjt,  cantf^vj^gj&Si  that  this  deirise  created 
an  estate  in  fee  simple:  no  d^dsd  case  was  directjly 
applicable;  the  two  cases  cited  were  not  entitled  to  ^ 
weight  which  bad  been  given  .them^  and  the  cause 
most  be  considered  upon  principle.  These  words  in  a 
feo&nent,  or  a  grant,  or  a  limitation  to  uses,  would 
have  pven  a  fee;  and  there  are  no  subseguent  words 


CImreb  y.WjaiU  Mo.  637. 
{b)  Co.  mgn  Dcviif^  K.  Sf 
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1816.       whicli  restrain  it  to  an  estate  tail.     Wortb  such  as  are 
^i;   '      '     here  found,  would  not,  even  in  a  will,  carry  an  estate- 
9,  taiL    Beresford^%  case  expressly  distingoisbes  between 

Lbch.  hereium  morumy  and  de  te^  the  latter  ef  which  plainly 
denote  the  body;  here  it  is  the  possessive,  <<  his''  not 
<f  of  him."  The  limitations  to  uses,  as  was  held  in  Jbra^ 
ham  y.  Twigg  (a),  are  to  be  construed  most  nearly  to 
wills,  and  gifts  in  tail  arc  to  beconstrued  most  nearly  as 
devises,  because  the  statute  of  Wntminster  the  2d.  says* 
FobeUas  donaiorisy  4^.  de  cetera  observeiur.  What, 
then,  is  the  distinction  between  deeds  and  wills?  In  & 
will,  the  estate  must  be  expressly  given  to  the  heirs 
^Mcial,  however  untechnically  expressed.  So  is  it  in  a 
deed;  it  suffices  if  it  appear  by  any  implication  what 
the  stock  is,  whence  the  heirs  are  to  come;  but  it  must 
not  be  a  matter  of  probability  or  doubt ;  it  must  be  the 
legitimate  conclusion  from  the  expressions  used,  notde- 
monstrsbly  certain,  but  morally  certain,  and  as  Lord 
Kem^an  C.  J.  says,  in  Zjanev.  Lord  Stanhope  {b)^  not  con- 
jecturing, but  expounding.  BuOerJ.^  in  Hodgson  v.  Jm^ 
Arose  (c),  observes,  that  if  a  testator  make  use  of  legal- 
phrases  or  technical  words  only,  the  Court  are  bouad  to 
understand  them  m  tbel^pal  sense.  It  is  bad  logic  to  put 
a  different  meaning  on  words  from  that  which  in  general 
they  mean,  without  fiurther.  aid  than  the  wordfr  tfaem« 
selves,  (d)  <  The  intent  of  the  devisor  must  plainly  appear. 
It  is  laid  down  by  the  counsel  for  the  Plaintifl^  that 
the  words  <<  to  a  man  and  his  heirs  male"  in  a  deed, 
carry  a  fee^  in  a  wilt,  create  an  estate  tail :'  that  is  on 
the  principle^  that  in  a  deed  it  is  necessary  absolutely 
to  limit  an  estate-tail  to  heirs  special.  Tlie  Courts 
say,'  that  the  estate  expressed  is  contrary  to  the  rule  of 
law:  and  therefore,  as  the  feofibr  has  given  an  estate 
of  inheritance  in  order  to  efieetuate  the  deed,  they  re- 


(a)  Cro.BL  47S.  S.C  Me.4%4*         (r)  i  Doug.  34 1* 

(^3  6  Term  Rip.  35s.  (</)  Gilk.  on  Druue,  31. 
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ject  the  word  **  male.*^    But  in  a  will,  the  word  male,        I816f, 

which  is  part  of  the  conteict,  foUowhig  the  word  heir% 

and  shewing  that  the  testator  meant,  that  the  estate 

should  descend  to  some  heirs  male^  the  Courts  make        Lnm. 

It  descend  in  the  only  way  in  which  it  can  descend  to 

heirs  male  only,  viz.  in  tail-male*      In  the  case  of 

Abraham  ▼•  Tmgg^  it  is  expressly  held,  that  a  feofiment 

to.  A.  and  his  heirs  lawfully  engendered,  will  not  carry 

on   estate-tail,   which  Lord  Hale^  in  his  note,  calls 

Dormer's  case.    It  is  said  there  in  argument,  that 

though  not  limited  to  the  heirs  of  the  body,  yet  bdjig 

liroiited  by  way  of  use,  whidi  is  to  be  expounded  ao» 

cording  to  the  intent,  and  as  wills,  it  shall  be  construed 

as  an  estate-tail ;  but  all  the  Justices  held,  that  though  it 

were  by  way  ot  use,  it  differed  not  from  other  gifts  by 

deed,  and  should   not  have  any  other  construction. 

The  Court  there  refer  to  p  IL6.  25.  which  is  the  ease 

of  a  devise  in  London^  and  the  principal  point  h  not 

there  determined,  but  the  bar  and  the  Court  speak  of 

this  doctrine  with  respect  to  limitations  in  tail;  and  he 

same  is  recogniased  in  {Bro,  Abr*  Tail.  pi.  3.)  whore  it 

is.  thus  expressed*    <<  By  Paston  J.   If  land  be  given  to 

one  for  life,  the  remainder  to  the  heirs  male  of  J.  N. 

and  to  the  heirs  male  of  their  body,  by  gift,  or  by 

devise,  yet  this  is  no  entail,  for  that  this  word,  the  body 

of  J,  N.9  is  wanting  in  the  beginning  of  the  remainder, 

and  therefore  the  subsequent  words  cannot  make  this 

an   entail''    So,   at  that  day,   the  distinction   as  to 

the  words  heirs  male  g;ving  a.  fee,  was  not  taken,  but 

jn  question  was  made  whether  the  subsequent  words 

'^  hein  male  of  their  bodies,''  could  be  referred  to 

JrNL  and  it  was  held  that  they  could  not     Beeifs 

ease  (a)  supports.  Jbraham  v*  Tvigg^  and  putk  it  on 

the  distinction  of  the  want  of  the  word  de.     In  the 

fieport  of  the  same  case  in  Moor^  directly  the  reverse  is 

Mud, 


92 


CASES  IN  TRINITY  TRRM 


laift. 


saddi  but  it  i%  on  examination,  seai  to  be  applied  to 
a  different  argument.  The  question  there,  is  thu0 
stated  {a\  whether  the  limitation  to  the  use  of  Gabriel 
and  his  heirs  male  lawfully  begotten,  without  the  words 
hdrs  male  of  the  body,  and  for  defiiult  of  such  issue  . 
over,  as  before,  made  an  estate  tail  or  a  fee  umple  in 
Gghrid  (the  proposition  thus  including  the  words  of 
limitation  over,  which  would  in  a  will  be  teaterial,  but 
it  there  confessedly  seems  rather  to  rest  on  tlie  re- 
mainder over,  which  in  a  deed  is  immaterial).  Guirck 
V.  Wyatt  is  to  the  same  eflfect.  ^  If  bc^  should  die 
without  fruit  of  their  bodies,  then,  that  «/..&  should 
sdl,  and  he  willed  that  the  one  should  be  the  heir  to 
the  other.^'  Many  <;ases,  beginning  with  Clatduf$ 
case  (6),  shew  that  in  a  will;  such  an  intent  of  giving 
over,  ^designates  special  heirs,  and  an  entail.  So,  in 
Ckordi  V.  Wyatt^  the  Couit.  hold  that  d^ere  are  two  ex- 
pressions of  remainder  over,  either  of  which  make  an 
eiitidl.  The  case,  then,  makes  nothing  for  the  Plain- 
tiff. Those  who  have  written  on  wills,  have  thought 
the  point  so  clear  that  they  have  not  noticed  it,  except 
in  those  two  authorities.  And  what  are  Aose?  JLord 
HaU  makes  a  minute  in  the  margin  of  his  Cok^ 
upon  LiUletonj  ^l^h^  by  those  to  whose  hands  the  book 
came,  is  communicated  to  the  learned  editprs,  but 
waa  not  intended  by  the  audior  for  publication.  It  is 
not  even  put  as  Lord  Hal^%  own  Opinion;  he  re- 
fers to  the  case,  and  his  note  bears  the  marks  of 
halite ;  he  cites  BM  right,  the  year  of  the  queen 
ami  the  p^ge  in  Moor  wrong;  and  he  cites  BedeU's 
oase,  whidi  is  wholly  irrdevant ;  he  meant  BeresfbrtTs 
case;  he  puts  this  as  a. principle  positivdy  decided 
Jby  the  Court,  yifb^teas  the  Court,  in  Ck$irck  v.  H^ 
nit,  put  it  exinesaly  on  the  two  e9q>resdkms  of  the 
intent  of  die  .remainder  limited  over.     As  to  Q)^ 


(a)  Mo,  434- 
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ntyn^s  Digedj  when  the  author  states  a  principtc  on       Ulfi. 

his  own  authority,  he  is  entitled  to  great  weight,  but 

when  he  professes  to  extract  a  case^  it  is  necessaly  to 

look  at  the  case,  and  to  see  whether  he  has  correctly 

considered  it.     It  is  singular  that  in  the  index  to 

Moor  (title  Tenant  in  Tail),  it  is  stated  in  this  way,  aB4 

therefore  it  is  probable  that  both  those  learned  persona- 

used  some  abridgement^  into  which  that  error  had 

crept*  Ccm^n^ays  (a),  <<  Derise  to  one  and  the  firuit  of  his 

body,  makes  an  estate  in  tail.     So,  to  A.  and  his  heirs 

kgitimeprocreatis"  a  very  tr,anslation  of  the  fyat  part 

of  the  sentence  in  the  index  in  Moor^  but  omitting 

the  qualification,  that   it   is   accompanied   with    the 

wordsy  that  one  shall  be  the  heir  to  the  other^  is  an 

estate  in  fee.     A  gift  to  one  et  sanguini  suo,  is  a  tttf 

seminisuoj  an  entail ;  for  the  first  is  applicable  as  well  to 

the  collateral  as  to  the  lineal  line  of  heirs.     Gilbert 

gives  that  reason,  and  there  are  abundant  authorities 

for  it    It  is  not  necessary  to  contend  that  the  words  U^w* 

fiilly  begotten  are  words  of  surplusage,  but  they  me 

tautologoiis.     The  definition  of  an  heir^  is  ex  juai$ 

wqftiis  procreahiSi  as  well  of  the  heir  general,  as  of  the 

heir  special.      As  t^  the  context,  the  words  <*  for  ever^ 

would  not  prevent  the  estate  from  passing  tp  special 

heirs,  but  they  strongly  savour  of  a  fee.    It  is  olyecte^y 

that  because  the  testator  in  the  devise  of  his  cottage  in 

fe^  left  out  the  words  '<  lawfiilly  b^otten,"  be  meant 

something  difierent,  wfaett  he  added  those  words.    That 

would  be  a  very  slender  and  Unsafe  ground  for  tl^e 

Court.     He  uses  the  word  issue  four  or  five  tifnes  ip 

his  will ;  the  G)urt  will  not  say  that  he  uses  it  in  a 

different' sense;  be  says  ^^  die  without  issue,''  *<  without 

law&l  issue,"  '^  without  any  issue ;"  does  the  one  e9|- 

pression  include  illegitimate  chil(^en,  the  others  not? 

Nobody  would  say,  that  if  be  had  given  iXip  Joseph- 

,and  his  lawM  heirs,  that  would  give  an.tetate  .tail; 

(«)  Com,  Dig*  DeviiCi  N.  5.  ^.  398. 

and 
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1816.        and  if  the  Courts  let  in  s  nice  distinction  founded  on  » 
^AMFAK*     ^^*®^y  ^f  expression,  it  will  encourage  litigation ;  it  is 
V.  much  more  improbable  that  a  testator  should  have 

Lbqh.  meant,  that  the  cottage  should  go  in  one  way,  and  the 
land  in  fee  simple,  on  which  he  himself  resided,  in 
auother  way,  than  that  he  should  use  two  phrasesy 
meaning  legally  the  same  thing,  in  the  same  sense. 
The  words*  <<  land  in  fee  simple"  are  strong  for  the 
Defendant.  But  further,  if  these  words  give  an  estate- 
tail,  thqr  must  give  the  reversions  of  the  cottage  in 
like  manner,  which  is  going  too  far;  for  the  devise 
is,  I  give  all  my  land  in  fee  simple^  in  MillingUm, 
esccept  what  is  bequeathedto  my  wif^  (namely,  only  a 
life  estate  therein  to  his  wife,)  to  my  son  Joseph ;  he 
had  before  completely  devised  the  remainder  in  the 
cottage,  expectant  on  his  wife's  decease^  to  his  son 
Joseph:  so  that  the  exceptibn  was  completely  unneces- 
sary,— another  instance  of  tautology.  The  provisions 
which  were  to  take  place  in  case  of  his  children  dying 
under  twenty-one^  ^pply  only  to  his  personal  estate. 
There  is  a  residuary  bequest  of  personalty  to  the  son, 
and  if  eidier  of  his  children  died  under  twenty  one, 
his  or  her  legacy  or  share  so  dying  should  go  to  the 
survivor.  There  is  a  specific  legacy  of  money  to  the^ 
daughter  and  a  residuary  bequest  to  the  son,  which 
two  would  satisfy  the  terms  of  this  ulterior  bequest, 
and  if  both  died  under  twenty-one,  he  gives  200/.  to 
his  wife,  and  the  residue  to  his  nephew  and  nieces; 
their  taking  is  not  postponed  to  twenty-one,  to  whom 
no  other  estate  had  been  given.  The  testator's  intent 
is  extremely  doubtful,  but  the  legal  intent  of  the  words 
gives  an  estate  in  fee;  and  then,  as  Lord  Hobart  says, 
the  law  must  prevaiL 

Lem^  in  reply.    As  to  the  distinction  endeavoured 
to  be  established^  it  is  too  much  for  the  Defendant  to 

assume 
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assume  thst  the  legtl  effect  of  the  words  is  to  cany  a       1816. 
fee;  if  he  means  that  they  will  have  that  effect,  standing 
in  a  wili,  that  is  the  very  question.    Lord  Hale  docs 
not  say  that,  as  standing  in  a  will,  they  would  carry       Leoh. 
an  estate  tail ;   and,   if  the  Defendant's  argoment  is 
correct.  Lord  Hale  must  have  misled  himself  also, 
and  drawn  wrong  conclusions  from  the  cases  for  his 
4>wn  use.    Therefore  the  effect  of  the  words  cannot 
so  lightly  be  got  rid  of.     So,  of  the  passage  in  Comjjn's 
DtgeMtf  the  principle  would  annihilate  the  authority  of 
Chief  Baron  CofrnfJij  that  when  he  extracts  a  case,  it 
has  no  further  authority  than  any  other  man  extracting 
the  case  would  give  it.    The  manuscript  of  Lord  Hak 
is  of  great  authority,  for  it  points  to  the  distinction  be- 
tween wills  and  deeds,  which  the  Defendant's  oountel 
does  away,  and  requires  the  same  precision  in  a  will,  as 
in  a  deed,  whereas  it  is  a  well-known  principle,  that  a 
testator  is  supposed  to  make  a  will  when  he  is  inopfcm' 
eUii.  ^  The  testator  did  not  conceive  that  he  was  adding 
something  tantologous,  and  it  is  material  th^t  this  was 
the  second,  and  not  the  first  expression.    It  is  said  it 
may  be  tantologous,  but  not  siq^erfluous;  but  that  is 
saying  only  that  he  n>eans  to  import  the  same  thing. 
But  does  he  mean  the  same  thing  ?  If  prone  to  tautology, 
he  would  give  to  both  the  same  addition.    The  words 
for  ever  axe  not  even  an  ingredient;  they  are  found  in 
OssitUUm^s  case^  and  every  testator  founding  a  new 
stofk»  hopes  it  will  last  for  ever.     When  he  says 
issue,  whose  issue  does  he  mean  ?  the  issue  of  some 
other,  or  of  the  subject  of  whom  he  is  speaking?    The 
Defendant  u  not  warranted  in  concluding  that  the  case 
in  Mocnr  means  nothing.   The  case  cited  from  Brook  (a), 
of  a  limitation  to  the  heirs  male  oijokn  Nokes,  and  to 
the  hurs  male  of  their  bodies,  is  irrelevant;  for  now  it 
would  be  deariy  held,  that  the  heirs  male  took  as  pur- 

(«)  Bro,  Mr.9  Tai/f  //.  3! 

chasers. 
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ehafiers.  He  ngretA  to  the  rvAt  nx  Lane  r.  Sianhope  $  ih^ 
exception  of  the  cottage  is  not^  ae  suppooed  saperfluoot ; 
it  shews  that  the  testator  notices  that  he  has  giren  a  fee 
in  that  property  to  his  son,  and  does  not  mean  to  di^ 
tui6  it.  Abraham  y.  Twigg  is  not  materially  diffisrent  in 
Moor  and  Croke  from  what  it  is  stated  to  be  in  Beres^ 
for£%  case;  and  the  collateral  observation  of  the  one  re* 
porter  that  so  it  is^of  the  other,  that  so  it  is  not,  in  the  case 
of  a  will,  is  immaterial,  for  the  principal  case  there  was 
Dotthecaseofawill.  Shelfy^v.  Ears/kid  {a)  s  there  was 
a  limitation  to  Sir  7^  Earsfield^  and  the  heirs  of  Sir  71 
Earffidd  begotten  and  to  be  begotten,  and  for  want  of 
such  issue,  then  over,  and  it  was  hdd  an  estate  tai^ 
even  in  a  deed,  yet  there  were  no  words  pointing  to  the 
body  of  Sir  T.  EarsfieUL  It  cannot  be  supplied  by  the 
snbseqoent  words ;  for  if  it  means  on  fiulmre  of  heirs 
generally,  it  would  be  too  remote,  yet  there  were  no 
words  de  se,  or  de  ccrpore.  It  is  not  liiereibre  dear, 
that  even  in  a  deed,  this  wqnkL  not  -  be  an  entail ;  but 
^^  '  *    it  is  not  necessaiy  to  argue  to  that  extent.    Through- 

out lliis  will,  the  testator's  intent  is  manifest :' he  was 
providing  for  his  diildren,  and  the  heirs  of  their  bodies, 
and  not  for  remote  rdations.  Lord  Hid^%  haste^  there- 
fore, is  cMiIy  in  the  paging,  and  not  in  extracting  from 
the  ease  a  short  canon  for  his  own  use.  If  dierrfore 
^t  were  necessary  to  determine  diis  case  on  the  mere 
words  of  the  de^se,  thiswonldbe  snflBcient  to  decide  it^ 
4mt  by  going  to  the  other  parts  of  the  wfll,  with()ut#on- 
finng  the  view  to  this  narrow  ground,  it  is  clearly  seen 
that  he  took  only  an  estate  tail. 

Bosanquet  rgoined  on  the  case  tASheUeyy.  Ear^ld^ 
that  it  seemed  to  be  only  a  question  on  alinntstion  over 
liy^ee^  on  whidi  tliere  were  formeriy  many  doubts 

(a)  iCbanc.Ref.ll^%o6< 

whether 
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whether  the  same  construction  should  prevail  as  on  a       IS  16. 
will ;  but  supposing  the  case  law,  it  is  favourable  to  the 
Defendant 


Namfav 
Cur.  adv.  vult.       !-«««• 


The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery. 

We  have  heard  this  case  argued ;  we  have  considered 
it,  and  are  of  opinion  that  an  estate  tail  was  given  to 
Jouph  Hulsej  the  fiither  of  the  PlaintiS Hannah  Nanfan^ 
by  the  will  of  the  testator  Peter  Hulsey  in  the  premises 
wherein  tbe  said  testator  Peter  Hulse  lived  at  the  time 
of  making  his  will. 

V.  GiBBS.' 

J.  Heath. 
A.  Chambre. 
R.  Dallas. 


MoORE  V.  BOWI^AKER.  Jdj  %. 

"T^HE  Plaintiff  declared,  as  assignee  of  a  replevin-  A  plea  by  t 
bond,  against  the  Defendant,  as  one  of  the  sureties  '"y*^  ^^ 
in  the  bond,  which  the  Plaintiff  shewed  to  be  condi-  ^at  obtained 
tioned,  in  the  usual  form,  to  be  void,  if  Shirreff^  the  *gf>Dft  hi* 
principal,  did  appear  at  the  then  next  great  court  to  be  ^^^^  \^ 
holden  in  and  for  the  liberty  of  Bury  St.  Edmun^  and  the  plaintiff  in 
did  prosecute  there  with  effect  his  suit,  which  he  bad  that  niit  fraud* 
ccHnmmced  against  the  Plaintiff,  for  the  taking  and  ^^  Uw  D^' 

fendant  to 
confess,  and  by  the  Defendant  falsely  and  fraudulently  confessing  the  action,  with* 
ont  averting  more,  is  bad. 

*Thi^  parties  to  a  replevin  suit  referred  to  arbitratioa  the  time  of  payment  of  the 
rent,  wkh  certain  claims  of  the  tenant  on  the  landlord  for  damages,  with  liberty  for 
the  tenant  to  deduct  them,  when  awarded,  from  the  rent,  and  agreed  to  suspend 
proceedings  in  replevin  pending  the  reference.  After  award  made,  held  that  tht 
sureties  in  the  replevin-bond  were  not  thereby  discharged. 

Vol.  VIL  H  unjustly 
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18 1 S.       imjnisftly  detiiiiing  dSSkirr^t  goods  therein  menlioM^ 
'  Moou^     anddidmakeftietiinioftbegeodfl^  if  a  return  Aaald 
^  be  adjudged;  and  averred  an  appearance  by  Skifr^til^ 

BowMAUR.    the  great  court,  and  plaint  there  levied,  and  the  re- 
moval thereof  i)t  the  PUintifP's  instance,  by  accedas  ad 
€uriMm,  into  this  conrt^  and  that  such  prooeediDgs  were 
thereon  had,  that  it  was  considered  by  this  Court  dittt 
the  Pluntiff  sfaoold  be  Aenceferth  dtsmissed  thereof 
withost  day,  and  hare  a  relura  of  tlie  goods;  and  avera 
that  £&«rr(^made  no  return  of  the  goods^  whereby  tke 
bond  became  forfeited  to  the  chief  steward,  aiid  skews 
an  assignment  to  kimselC     Hie  Defiendant  pleaded  in 
bar,  secondly,  that  that  judgment  was  obtained  by  the 
Plaintiff  by  fraud  and  covin,  that  is  to  say,  by  the  Plain- 
tiff in  collusion  with  Shirreffi  after  the  taking  of  the  sup- 
posed bond,  and  before  the  giving  of  the  judgment, 
fraodnlently  causing  and  procuring  Shirr^  falsely  and 
fraudulently  to  confess,  and  iS(irr€;^accordingly  fidsely 
and    fraudul^tly    confessii^    the    Plaintiff's    action. 
Thirdl},  he  pleaded,  that  after  the  making  otShirreff^s 
plaint,  and  before  any  judgment  was  given  therein,  it 
was  agreed  between  the  Plaintiff  and  Shirreffl  without 
•the  knowledge  or  consent  of  or  any  notice  to  the  De- 
fendant, among  other  things,  that  all  diflerences  then 
subsisting  between  the  Plaintiff  and  Shirreff  touching 
certain  matters,  that  is  to  say,  the  construction  of  a  cer- 
tain agreement  dated  30th  «^^,  tISio,  as  to  the  time  of 
payment  of  the  rent,  the  buildings  to  be  erected  upon 
F'ostingfchrd'HaJi  farm,  the  daims  of  Sftrrrg^ffar  Iosb  of 
stock,  and  for  br^ch  of' agreement  on  the  naintiff^ 
part  with  respect  to  the  buildings  and  loss  of  stock, 
should  be  referred.     And  that  Skirr^  should  be  ai 
liberty  to  deduct  all  monies,  which  should  be  awarded 
due  to  him,  out  of  the  arrear  of  rent ;  and  that  pending 
the  reference,  no  proceedings  idioakt  be  taken  in  the 
replevin;  and  that  thereupon  afterwards,  on  the  7t!i 

8  My, 
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Ai^  i6i4»  the  arfaifnitors  awarded  that  the  Plaintiff       181& 
dhooldyim  or  before  SA^iigtM^  then  next,  pay  or  allow  to 
SUiTgff^4oL  in  lesptet  of  certain  bnildiiigB  Ihcran  men^ 
iioned^  and  4oo<.  asacompciwation  fortheloaaof  stock    ^otn^^xau 
•Bitained  by  Siirrfff^f  aod  the  arbitrators  appointed  the 
8di  August  for  paymeat  of  ali  money  then  due  finofin 
Siwrg^for  rent  under  the  agreement  of  3otb  Jlify,  f  ffio^ 
at  were  mentioAed  in  the  agreement  of  23d  Mareh^  and 
as  were  thereby  allowed  to  be  deducted :  and  the  De- 
fendant averred  that  the  rent  in  tfte  deelanitkNi  supposed 
t^  be  doe  to  the  PldntifF,  and  for  which  such  distress  was 
made,  replevin  granted,  and  bond  taken,  was  a  subject  of 
that  reference,  and  was  comprehended  in  the  money  by 
the  award  mentioned  to  be  due  from  Skirreff  {or  rent,  and 
appointed  thereby  to  be  paid,  of  which  the  Plaintiff  had 
oiotice.    The  Plaintiff  demurred  to  these  pleas,  and  a»- 
ugned  for  cause  of  demurrer  to  the  second  plea,  that  the 
Defisndant  had  diereby  attempted  to  plead  and  put  in 
issue  matter  of  fiurt,  in  order  to  impeacli  the  validity  of  the 
judgment  therein  mentioned^  whereas  the  validity  of  a 
judgment  in  a  court  of  record  could  not  be  impeached 
.4]r  investigated,  otherwise  than  by  writ  of  error.     And 
h^  assigned  for  causes  of  demurrer  to  the  last  ple%  that 
the  matt»B  therein  alleged  did  not  constitute  any  ground 
of  defence;  and  that  even  admitting  the  same  matters 
flight  entitk  the  Defendant  to  relief  ia  a  court  of  equi- 
ty^  yet  they  a£R>rded  no  legal  answ*er  to  the  action. 

Bai  Saj/Lf  m  ntppori  of  the  demurrer,  insisted  that 
it  was  incoaqpetent  for  the  sure^  to  shew  that  the  judg- 
JHSt  against  the  principal  had  been  obtained  by  foand. 
<<  It  is  most  dear,  that  the  merits  of  a  judgment  can 
never  be  overhaled  by  an  original  suit,  either  at  law  or 
inequity^  TiUt)ie  judgment  is  set  aside,  or  reversed, 
it  is  conclusive  as  to  the  subject-matter  of  it,  to  all  in- 
H  2  tents 
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J816.       tents  and  purposes.-'  (a)    An  application  had  ^adready 
'  AifxsBs'     ^'^^  made  in  this  case  to  set  aside  the  jadgment,  ^rhich 
V.  was  unsnccessfoL  (fr)     A  court  of  equity  can   relieve 

tomuAKMM*   -^Yiete  there  is  ground  for  it,  and  can  preBeribe  tbe 
teriBs^  relief.     Thus,  though  '<  it  cannot  set  aside  a 
judgment  of  a  ooQrtof  law,  obtained  against  conscience^ 
yet  it  will  decree  the  party  to  acknowledge  satisfactioii 
upon  that  judgment,  though  he  has  received  nothings 
because  obtained,  where  nothing  was  due/'  (c)    JSo, 
^'  an  executor  obtained  judgment  in  debt  in  this  court 
(B.  R.)>  and  was  afterwards  on  an  information  here  con- 
.  victed  of  forging  the  wilL     It  was  also  mad^  void  bj 
sentence.in  the  ecclesiastical  court.     Whereupon,  the 
Court  was  moved.to  vacate  the  judgment,  which  thej 
ordered  accordingly."  (d)     But  the  judgment  could  not 
have  been  avoided  by  pleading;  it  was  necessary  that 
the  Court  should  order  it  to  be  vacated. 

Vaughan  Seijt,  in  support  of  the  plea.    In  an  action 
on  a  judgment,  it  is  a  common  practice  to  plead  per 
Jravdem.    The  question  of  fraud  cannot  be  tried  on  a 
writ  of  error,  as  the  Plaintiff  has  supposed.     The  obli- 
gaUon  of  the  surety  in  the  replevin-bond  is,  that  Shirr ^ 
shall  prosecute  with  efiect,  and  that  if  the  judgment 
shall  award  a  return,  the  return  shall  be  made.     Whe- 
ther the  action  be  prosecuted  with  effect,  is  a  material 
allegation,  and  therefore  traversable^  and  it  never  was 
disputed  but  that  strangers  might  at  all  times  falsify  a 
ludgment  fraudulently  obtained  against  another;  and 
that,  whether  it  be  in  the  ecclesiastical  or  temporal  courts. 
Vtrmoi'^  case.  {e\    Recovery  in  dower,  or  any  other  real 
action,  upon  a  good  title  against  the  tenant,,  who  comes 

(«)  By  Lord  MamfitU  C.  J^  {t)    Per   Lord  Hardwiciet 

Mejfs  y.  Macfirlane%  %  Burr*     Barnes fy  ▼•  Poweif  x  Fes.  289* 
X009«  (4/)  X  Fent.^Z.  Jinotu 

{k)  An$€t  vL  381.  \e)  3  Co.  78.  / 
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tothe  land^bjr  wrong  and  covin,  is  void  and  of  no  force.        1816. 


s« 


The  Duchess  of  Kingston   was  bdict^  for  bigamy.       moom 
She  defended  herself  on  the  ground  of  a  sentence  in  a  «. 

auit  of  jactitation  of  marriage  in  the  ecclesiastical  courtt    BowMAKiBb 
in  which  it  was  decided  that  she  was  not  married  to 
JUx.Heroa^;  and  it  wa»  submitted  to  the  twelve  Judges, 
whether    that   sentence   was  conclusive ;  and  if  con- 
dusive^  whether  it  was  conclusive  against  strangers  (a).  - 
De  Grey  C.  J*  in  his  judgment  laja  it  down,  that  **  Eraud 
is  an  extrinsic  collateral  facU  which  vitiates  the  most 
solemn  proceedings  of  courts  of  justice.     Lord  Ccke 
saysy  it  avoids  all  judicial  acts,  ecclesiastical  and  tenw 
poraL     In  civil  suits^  all  strangers  may  falsify  for  coving 
either  fines,  or  real  or  feigned  recoveries,  and  even  a 
xecoYery  by  a  just  titl^  if  collusion  was  practised  to 
prevent  a  fiiir  defence;  and  this,  whether  the  covin  is 
apparent  upon  the  record,  as  not  essoining,  or  not  de- 
manding the  view,-  or  by  suffering  judgment  by  confes- 
sion or  default,  or  extrinsic,  as  not  pleading  a  release, 
ccdlateral  warranty,    or    other   advantageous    pleas." 
Fraud  is  a  fact  to  be  found  by  the  jury,  and  it  cannot 
be  put  in  issue  otherwise- than  by  an  averment,  and 
trial  by  jury.  De  Grey  C.  J.  says  (&),  ^  In.more  modem 
cases  the  question  seero^  to  have  been,  whether  the  par- 
ties should  be  permitted  to  prove  collusion,  and  not 
seeming  to  doubt  but  that  strangers  might."     This  is 
the  proper  court  in  which  to  pursue  that  remedy ;  being 
the  court  in  which  the  fraud  is  committed.   If  two  by 
fraud  obtain  a  judgment  to  injure  a  third  person,  the 
Court  will  set  it  aside:  and  if  they  will  set  it  aside  on 
motion,  they  certainly  will  let  it  be  available  for  defence 
in  this  more  solemn  shape.    It  is  a  matter  which  avoids 
the  plea  of  judgment  recovered  by  an  executor,  that  it 

{a)  IX  St.  Tr.  %zo.  {b)  Ib'uU 
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is  entei^d  or  kept  on  foot  bjr  fraud,  (a)  In  ooQ'nodons 
on  the  gome  laws,  it  ia  uraal  to  the  plea  of  a  prenous  oon- 
lietion,  to  reply  perfraudem.  lliis  judgment  is  mrfairly 
obtained,  fraudulently  and  covinotisly,  and  (hat  saps 
the  foundation  of  it.  It  is  not  necessary  to  state  on 
the  record  the  covinous  and  fraudulent  means,  which 
is  merely  the  evidence.  Moses  v.  Macfarlane  only 
proves  that  a  judgment  unimpeached  shall  be  bind- 
ing between  the  parties;  but  here  the  Defendant,  a 
stranger,  comes  to  impeach  the  judgment.  He  does 
not,  however,  aim  to  set  aside  this  judgment,  but  only 
to  avoid  its  efiect  as  between  the  Plaintiff  and  him- 
self^ who  is  a  stranger.  As  to  the  last  plea,  it  dis* 
closes  this,  that  the  Plaintiff  and  Defendant  in  the  re- 
plevin agreed  to  refer  all  matters,  and  that  thereplevfai'> 
suit  should  be  suspended.  The  substance  of  the  plea 
is,  that  the  cause  why  the  Plaintiff  in  the  replevin  has 
not  prosecuted  with  effect,  is,  that  the  Plaintiff  In  the 
present  action  has  desired  it  should  not  be  done.  In 
the  case  of  The  Duke  of  Ormond  v.  Bierl€y{b\  it  was 
hdd,  that  where  the  Defendant  in  the  replevin  suspended 
the  proceedings  by  his  own  act,  namely,  by  filing  a  bill 
in  the  Exchequer,  and  obtaining  an  injunction,  pending 
which  the  Plaintiff  in  replevin  died,  this  wasa  proseco* 
ti<ni  with  eflfect,  because  there  was  neither  a  nqnsuiCy 
nor  a  verdict  against  the  Plaintiff  in  replevin.  T%e 
Plaintiff  lias  given  time  to  the  Defendant  in  the  reple- 
vin, and  wherever  the  situation  of  a  surety,  by  time 
being  given  to  the  principal,  is  altered  for  the  worsen 
the  surety  is,  as  in  the  case  of  bail,  discharged*  B<ms^ 
JieUL  v«  Timer,  {c)    Crqfi  v.  Johnson,  {d)    It  has  been  so 

(d)  Anon.  \Vent.%%^.  ^^x^         (5)  Cartb.  s\t^.  Co.Dijr.  Jtr- 

reported  by  the  name  of  Knight  pInAh  B.  p.  %x^ 
V.  Peaciy  in  T.kajm.  ^oi.  4  Jan.         (c)  AntCf  it.  456. 
109.     I  Freem.  465.    Fin.  Mr,         (d)  Ante^  v.  31^ 
Fraudt  K.  a.  7. 

held 
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jDoftodant  is  therefore  di«cbaige4  fi-om  bu  oblige tioo. 


Gma^  C,  J.  Qiow  deliYered  judgment.  Bowiuia». 

Xhe  Court  have  looked  into  thi«  casc^  end  find  k  not 
JVBceaitery  the  Plaintiff's  oounti^l  Aouiid  reply*    CHis 
240rdalup  here  fuUy  stated  the  declanUiiWi. J    What  is 
the  cause  of  action  ?  Tljie  JE^buQliff  distreiBs  fir  r«ot» 
on  SAirrfffi  who  f^jain  takes  die  goods  4istreined  out 
of  the  poMesaion  of.  die  PJaiutiS  on  enteriag  into  a 
bond,   in  irhich  two  others  join  him»  coodidoned  diat 
jf  he  Aatt  appear  aad  proeeci^te  with  effect,  and  if  a 
i^etnjLm  shall  be  adjudged,  and  he  sbftU  w^akfi  return, 
then  the  bond  shall  be  vcud.    It  is  too  clear  to  ai;gue ; 
lie  is  bound  to  do  both,  ^  well  to  prosequte  with  effect, 
4ia  to  niAke  returp,   if  it  shall  be  adjudged;  and  if 
be    omits   to  do  either,    the  bond  is  forfeited,   and 
be  is    liable  to  the  penal^..     The  bi^ch  aveijed,. 
is,  that  Sbirr^  d\d  not  make  return,  and  inasniuch 
^  it  was  necessary  he  shoidd  do  bolib,  the  breach  set 
qut  is  good.    The  XM^ndant  pleads,    first*  non  ed 
^Bcbtmi  secondly,  that  the  said  judgment  for  a  return 
^¥as  obt^uned  by  the  Plaintiff  by  fraud  at^d  covin :  the 
only  explanatipn  which  he  gives  of  this,  is,  m^  by  the 
^Plaintiff  in  coUoMiUi  with  Shirr^^  after  taking  the  bond, 
and  before  .the  judgment,  .causiiig  SUrr^  falsely  and 
frauduleolly  to   confess,   and  by  Shirr^  falsely  and 
fisaudolenlly  confessing  the  said  judgment  to  the  Plain* 
tiff:  that  is,  ipfact,  saying,  the  Plaintiff  and  the  De- 
fendant agreed  together,  falsely  and  fraudulently  to 
cheat  one  another  1    Other  persons  are  to  be  afiected 
by  this  plea :  if  this  agreement  were  said  in  the  plea  to 
be  for  the  purpose  of  falsely  and  fraudulently  deceiving 
the  pledges  in  the  replevin,  it  might  be  different;  but, 
as  it  is,  the  Defendant  only  says  that  these  two  persons 

{a)  %Boj.^PM6u        y 
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181&       committed  a  frauds  not  saying  with  what  riew,  or  for 
^    -     ^     what  purpose;  he  cannot  plead  fraud  generally,  in  thk 
^^  way.    How  can  this  be  between  these  two  parties  simply 

SowiiAKER*  per  se^  a  fraud  ?  The  plea  therefore  shews  no  bar  to 
the  action.  This  then  disposes  of  the  second  plea;  but 
there  is  another  plea,  and  the  facts  thereof,  [which  his 
Lordship  here  fully  stated]  are  relied  on  to  shew  that 
ihe  Plaintiff  is  not  entitled  to  enforce  the  replevin-bond 
against  the  Defendant,  who  is  the  surety.  It  is  difficult 
to  see  any  one  of  these  facts  which  is  not  greatly  in  fa- 
vour of  the  Defendant  in  the  replevin-bond;  for  the 
agreement  authorizes  a  stay  of  the  action  of  repleviny 
and  the  tenant  is  empowered  to  deduct  from  .the  rent 
sums  which  he  could  not  otherwise  deduct.  All 
this  is  in  favour  of  the  tenant  and  his  sureties.  It 
is  said,  it  delays  the  proceedings,  and  so  is  a  prejudice 
to  the  surety;  but  delay  of  proceedings  is  no  prejudice 
to  a  Defendant.  This  has  no  similitude  to  the  case  of 
the  bail  on  an  arrest.  The  reason  why  delay  in  that 
case  discharges  them,  is,  that  it  impedes  the  bail  of  the 
remedy  which  they  have  by  rendering  the  principal ; 
but  there  is  no  ground  here  to  say,  that  the  Plaintiflr. 
has  delayed  the  Defendant  of  any  remedy,  by  reason  of 
his  not  having  pursued  his  own  remedy  with  the  utmost 
diligence  against  the  principal.  We  are  of  opinion^ 
therefore^  that  this  plea  also  is  bad,  and  that  judgment 
must  be  pronounced 

For  the  Plaintiff,  {a) 

(a)  Sec  Moore  v.  Bo<wmaJkcr$'antet  VI.  381. 
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Bkttison    and  Another   v»   Rickards  ^nd 
Another. 

HTHIS  was  a  case  sent  by  the  Master  of  the  AoUs,  SirG.i'.pa** 

for  the  opinion  of  the  Judges  of  this  court.  ■••^  •f  *■ 

Sir  George  PawicefotCj  Bart,  in  his  life^time)  and  at  tgr^J^l^ 

the  time  of  his  death,  was' seised  of  an  estate  of  freehold  icbed  of  lands 

in  a  capital  mansion  called  Preston  Courts  with  divers  ^^^^MofS 

premises  in   the  parish  of  PrestoUj  in  the  county  of  and  iv:,  and  of 

Gloucester i  during  the  lives  of  three  persons,  and  the  fj^?*^^^ 

life  of  the  survivor  of  them,  at  a  certain  rent  payable  for  life  i 

for  the  same.     *'  He  (a)  had  also  contracted  with  one  odicr  ( 

JK  Sherrard for  the  purchase  of  the  fee^simple  of  cer-  !? hkfiil^'sS 

tain   lands  in  the  county  of  Leicester^  part  of  which  other  moi  in 

lands,  by  lease  and  release  of  1 8th  and  ipth  Mmf^  1807,  ****  "?*^»  ^"^ 

were  conveyed  to  him  and  to  his  heirs,  to,  the  use  of  Jiimself  in  fee» 

Sherrard^  his  executors,  Su^,  for  one  thousand  years,  >^  b^g  poi- 

for  securing  3000/.  and  interest  and  subject  thereto,  JcaaehoUL  a^ 

to  the   use  of  a  trustee  for  five  hundred  years,   to  entitled  for  hit 

raise  on  the  request  of  Sir  G.  Pauncefotey  his  execu-  ^^tothediTi- 

oenoy  Oft  O0V 
tors,  &&,  20o2.  for  his  and  their  benefit;  and  after  the  taintnifi>nio. 

*  aey^  with  re- 
tnuBder  to  lui  cbUdfen  abaohitely,  and  possessed  of  other  personal  effects,  devised 
the  estate  pir  auUr  vie  to  £.  Lester  for  life ;  remainder  to  ILS.  absolutely.  He 
devised  all  other  his  estates,  real  and  personal,  wheresoever  sitoate,  which  he  waa 
possessed  of  or  entitled  to,  and  of  which  he  had  power  to  dispose,  to  E*  Leitert 
her  heirs,  executors,  &c  In  case  the  testator's  son  should  die  without  issue,  he  de- 
vised .all  his  real  estates,  not  therein  before  disposed,  situate  in  all  the  nine  counties 
named,  and  all  testator's  personal  property  in  any  of  the  public  stocks  or  funds,  to 
B,  Letter  for  life ;  remainder  to  iZ.  ^.  in  fee.  Held  that  E.  Lester  took  an  estate  in 
ice  in  the  testator's  fee<«mple  lands  in  the  counties  of  D,  and  N* 

Whatever  number  of  parties  there  may  be  to  a  suit  in  equity,  out  of  which  a  case 
IS  directed  for  this  Court,  the  Court  will  hear  only  one  counsel  on  behalf  of  each 
separate  interest. 

{a)  The  parts  mduded  be-  ment,  for  the  purpose  of  shew- 
tween  inverted  commas  were  ing  the  state  of  Sir  Oeorge 
added,  upon  the  suggestion  of  Pauncefote*^  property  adxrat  the 
the  G}urt,  after  the  first  argu*    time  of  making  his  wifl. 

deter- 
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determination  of  those  terms,  and  in  the  mean  time, 
subject  theretOi  to  the  use  of  the  said  Sir  G.  PauneefbU 
and  his  assigns  for  his  lif^  with  remainder  to  trustees 
to  support  contingent  uses  and  estates,  with  remainder 
to  tl^e  use  of  the  Defendant  Sir  Robert  Hence  Bromley, 
and  the  heirs  male  of  his  body,  with  divers  remaiodera 
oyer,  and  the  ultimate  remainder  to  Sir  G.  Pounce/Hem 
fee:  and  the  residue  of  which  lands  were,  by  lease  and 
release  4)f  the  same  date,  conveyed  to  Sir  G.  PauncefoU 
and  his  heirs,  to  the  use  of  Skerrardy  his  executors,  &c. 
for  one  thousand  years,  for  securing  3000/*  and  interest 
with  remainder  to  trustees,  their  heirs  and  assignsfor  e^ner^ 
upon  trust,  in  case  Sir  G.  Pauncefide,  his  executors,  &c. 
should  pay  to  Sherrard  3000/.  and  all  interest  within 
five  years  from  the  date  of  that  release,  then,  but  not 
otherwise,  to  convey  the  said  lands  tc^  and  to  the  use 
o^  Sir  G«  Paunce/aiej  his  heirs  and  assigns  for  ever; 
and  in  the  mean  time  to  permit  and  suffer  him  and 
them  to  receive  the  rent  to  his  and  their  own  use.  But 
in  case  Sir  G.  Pauncefate^  his  executors,  &c  should  not 
actually  pay  to  Sherrard  the  ;mm  of  3000^  and  interest 
within  the  five  years,  then  upon  trust,  as  soon  as  the  five 
years  should  expire,  to  convey  and  assure  all  the  same 
lands  to  the  use  of  Sir  G.  Pauncefote  and  his  assigns 
for  his  life,  with  remainder  to  the  use  of  the  Defendwt 
Sir  jS.  ^.  Brondey  and  his  heirs  male^  with  divers 
remainders  over,  and  the  ultimate  remainder  to  Sir 
G«  Pmmc^ote  in  fee."  He  was  also  seised  of  an  estate 
for  life,  in  certain  lands  in  the  counties  of  Htmti^gdonf 
Gloucester,  Hartford,  Worcester,  Lincoln,  Noitii^jhailh 
and  Leicester,  <<  under  the  settlement  made  in  pur* 
suance  of  articles  entered  intp,  previously  to  his  mar- 
riage vrith  Hester  Curzon,  spinster,  dated  i8th  Ma^, 
1789,  which  said  Hester  Curxon  was  living  at  the  date 
of  Ills  will,  and  is  yet  alive,  having  had  a  son,  the 
Defendant  Sir  it.  HI  Bromky^  Bart^  who  was  the  pnly 

chad 
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V. 


flittBined  the  age  of  twentyone  years^''  with  remainder 
to  bis  first  and  other  sons  of  that  marriage  in  tail  nialc^  ti. 

<<  with  remainder  to  the  daughters  of  that  marriagep  as  BiOMAns. 
tenants  in  common,  in  tail  a«le^  with  cross  remaiadeFs 
between  them  in  tail,"  and  with  the  ^iltimate  reDiainder 
lo  himself  Sir  6.  Pauncefatt^  in  fee ;  be  was  also  seised 
cS  an  estate  in  fee  simple  in  messuages,  lands,  and 
tenements,  in  the  counties  of  N^inghmn  and  Detig^ 
and  in  the  town  and  comity  of  the  town  ttJ^oUkif^kam^ 
subject  to  certain  mortgages  affecting  theaame^  *<  made 
to  the  trustees  of  his  marriage  settlement,  and  was  alio 
under  another  indenture  of  settlement,  dated  1 8th  Mty^ 
17799  interested  in  3^  fer  cent,  annuities  and  SonOk  8em 
annuities^  and  the  said  mortgages  on  bis  ownestKle^ 
being  the  securities  for  property,  which  had  been  by 
the  said  second-mentioned  settlement  settled  upon 
trust  to  pay  the  interest,  &c«  thereof  to  Sir  G.  Pawn 
cefbrt  and  his  assigns  during  his  natural  life,  and  after 
his  decease,  to  pay  the  same  to  Dame  Esther  bis  wife^ 
for  her  life,  and  after  the  decease  of  the  survivor  of 
Aem  Sir  6.  Pawice/bte  and  wife^  upon  trust  to  9ell  and 
transfer  die  same,  and  pay  and  dispose  of  all  and  every 
the  sums  of  money  arising  by  «uch  sales  or  transfen, 
and  tbe  dividends  and  interests  end  proceeds  thereof 
which  should  accrue,  from  the  death  of  Sir  6.  Pawi* 
cffifie,  until  -sudi  sales  or  transfers  in  manner  fbHowing, 
vie  in  case  there  should  be  any  child  or  children  of 
Sir  G.Pauneefiae  on  tbe  body  of  the  said  Dame  Es^er 
his  wife,  other  than  and  except  an  eldest  or  only  son, 
to  pay  and  dispose  of  all  and  every  the  sum  and  sums 
of  money  which  should  arise  from  such  sales  or  traB»> 
fers,  unto  or  amongst  all  and  every  such '  child  and 
children  (not  being  any  of  them  an  eldest  or  only  son) 
in  equal  parts  and  proportions,  share  and  share  alflce, 
and  if  there  should  be  but  oqe  8u(h  diild,  then  should 
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pay  the  whole  to  ssch  one  child,  with  benefit  of  survi-*'^ 
vonhip  between  the  younger  children,  if  any  danghter 
should  depart  this  life  before  she  should  attain  her  age 
of  twenty-one  years,  or  unmarried,  oi-  any  son  should 
depart  this  life^  or  become  an  eldest  son,  before  he 
should  attain  his  age  of  twenty-one  years;  and  upon 
further  trust,  that  if  there  should  be  issue  of  Sir 
6.  Pauncefbte  on  the  body  of  the  said  Dame  Esther  an 
only  son,  and  no  other  child,  who,  being  a  son,  should 
live  to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter,  should  live  to  attain  that  age  or  be  married^ 
in  trust  for  such  only  son,  his  executors,  &c.,  and  in 
case  there  should  be  no  child  who  should  live  to  attain 
a  vested  interest,  then  as  to  one  moiety  of  the  said 
trust  monies^  for  Sir  6.  Pattncefote^  his  executors,  ftcy 
and  as  to  the  other  moiety,  in  trust  for  Dame  Esther^ 
in  case  she  should  happen  to  survive  Sir  6.  Pauncefote  : 
but  in  case  she  should  die  in  his  life-time,  then  as  to 
the  last^mentioncd  moiety,  in  trust  for  such  person  and 
persons  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  for  her  executors  or  administrators.  He 
was  also  absolutely  possessed  of  a  leasehold  messuage 
in  Russell  Square,  Middlesex,  and  of  household  furniture^ 
and  other  personal  estate  and  effects."  Sir  G.  Paunee^ 
fote  made  his  will  in  writing  dated  28th  April,  1807, 
executed  and  attested  as  by  law  required  for  passing 
freehold  estates  of  inheritance,  in  the  words  following, 
viz.  First,  I  devise  and  bequeath  all  that  njy  capital 
mansion-house  caUed  Preston  Court,  with  the  messuages, 
farms,  lands,  tenements,  and  hereditaments  thereto 
belonging,  situate  in  Preston  in  the  county  of  Gloucester, 
unto  Elizabeth  Lester,  commonly  known  by  the  name 
of  Mrs.  Edwards,  to  hold  to  her,  and  her  assigns,  for 
her  natural  life,  with  power  to  raise  such  sums  of 
mon^y  as  may  be  necessary  from  tune  to  .  time,  to 
renew  the. lease  of  the> estate  at  Preston,  and  charge  the 

14 .  same 
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same  thereon;  and  after  her  deceasci   I  devise  and 
bec|ueadi  the  same  estate  and  premises  to  R.  &iiitk 
Eaqiiire^  his  heirs,  executors,  administrators,  and  as- 
signs for  ever,    upon  condition  of  his  assuming  and 
bearing  the  name  and  arms  of  PamncefaU  only ;  also  I 
devise  and  bequeath  all  other  my  estates,  both  real  and 
personal,  wheresoever  situate^  which  I  am  possessed  o^ 
or  entitled  to,'  and  of  which  I  have  power  to  dispose, 
unto  Elizabeth  Lester^  otherwise  Edwards,  her  heirs, 
executors,  8tc.  respectively  for  ever,  charged  with  the 
payment  of  my  just  debts,  funeral  expences,  and  the 
legacies  of  twenty  guineas  each,  which  I  give  to  Jonas  ^ 
JBettison  Esqmre  and  the  Rev.  Ralph  Heathccie.    And 
in  case  my  son  R.  Heme  shall  die  without  issue  of  his 
body  lawfully  begotten,  then  I  devise  and  bequeath  aO 
my  manors,  messuages,  tenements,  and  real  estates  not 
-  hereinbefore  disposed,  situate  in  the  several  counties  of 
Huntingdofij  Qloucester^  Herefbrdj  Worce^er,  Lincoln, 
Nottingham,  Leicester,  Derby,  and  the  town  and  county 
of  Nottingham,  and  also  all  my  personal  property  in 
any  of  the  public  stocks  or  funds,  or  dsewhere,  unto 
(he  said  Elizabeth  Lester  otherwise  Edwards  and  her 
assigns  during  her  natural  life,  without  impeachment 
of  waste;  and  after  her  decease,  I  devise  and  bequeath 
al\  my  ^d  real  and  personal  estates  last-mentioned 
unto  the  said  A.  Smith,  his  heirs  and  assigns  for  ever, 
upon. the  same  condition  of  assuming  the  name  and 
bearing  the  arms  "bf  Pauncefote  only.     And  I  consti- 
tute the  said  Elizabeth  Lesser  otherwise  Edwards  and 
Jeremiah  Smith  my  executors."    The  devisor  died  on 
17th  August  1808,  without  having  revoked  or  altered 
his  will,  and  left  the  Defendant  Sir  R.  H.  Bromley 
his  only  son  dnd  heir  at  law,  and  the  said  Elizabeth 
the  wife  of  the  said  Thomas  Richards,  late  Elizabeth 
Lesiei'  otherwise  Edwards,  him  surviving. 

The 
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X81G.       tents  and  purposes.-' (a)     An  application  had  ^dready 

been  made  in  this  case  to  set  aside  (he  jadgment,  which 

was  un8accessfiil.(fr)     A  court  of  equity  can  retieve 

^y^^uAXMS^   isrhei^e  there  is  ground  for  it,  and  can  prescribe  the 

ternas^  relief.    Thus,  though  ^Mtcannot  set  aside  a. 

jadginent  of  a  coortof  law,  obtained  against  conscienoe, 

yet  it  will  decree  the  party  to  acknowledge  sattafiM^on 

upon  that  judgment,  though  he  has  received  nochin^^ 

because  obtained,  where  nothing  was  dtte.*'(c)    JSo^ 

<<  an  executor  obtained  judgment  in  debt  in  this  court 

(B.  R.)f  and  was  afterwards  on  an  information  here  con- 

.  victed  of  forging  the  wilL     It  was  also  made  void  by 

sentence. in  the  ecclesiastical  court.     Whereupon,  the 

jCourt  was  moved.to  vacate  the  judgment,  which  thej 

ordered  accordingly."  (d)     But  the  judgment  could  not 

have  been  avoided  by  pleading;  it  was  necessary  that 

the  Court  should  order  it  to  be  vacated.      . 

Vaughan  Seijt,  in  support  of  the  plea.     In  an  action 
on  a  judgment,  it  is  a  common  practice  to  plead  per 
Jraudem.    The  question  of  fraud  cannot  be  tried  on  a 
writ  of  error,  as  the  Plaintiff  has  supposed.     The  obli- 
gation of  the  surety  in  the  replevin-bond  is,  that  Shirreff 
shall  prosecute  with  efiect,  and  that  if  the  judgment 
shall  award  a  return,  the  return  shall  be  made.     Whe- 
ther the  action  be  prosecuted  with  eflfect,  is  a  material 
allegation,  and  therefore  traversable^  and  it  never  was 
disputed  but  that  strangers  might  at  all  times  £dsify  a 
judgment  fraudulently  obtained  against  another;  and 
that,  whether  it  be  in  theecclesiastical.or  temporal  courts. 
Fermof'%  case,  {e)    Recovery  in  dower,  or  any  other  real 
action,  upon  a  good  title  against  the  tenant,,  who  comes 

(«)  By  Lord  Matufeld  C.  J.9  (e)    Per   Lord   Hardwick^ 

Moses  V.  Macjerlane»  %  Burr*     Barnes fy  ▼.  Powelf  x  Fes*  289. 
1009.  {d)  J  Vent.  78.  Jinofu 

{k)  Antff  vL  381.  \e)  3  Co,  78.  ( 

\  to 
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tothe  landby  wrong  and  cdvin,  is  void  and  of  no  force.  1816. 
The  Duchess  of  Ksngstan  was  indicted  for  bigamy.  *  Mo(»a 
She  defended  herself  on  the  ground  of  a  sentence  in  a  «• 

ioit  of  jactitation  of  marriage  in  the  ecclesiastical  courtt    BowMASKtb 
in  which  it  was  decided  that  she  was  not  married  to 
Mr.  Hervey  s  and  it  was  submitted  to  the  twelve  Judges^ 
whether    that   sentence   was  conclusive ;  and  if  con- 
clusive^ whether  it  was  conclusive  against  strangers  {a). ' 
De  Grey  C.  J.  in  his  judgment  laja  it  down,  that  **  Eraud 
is  an  extrinsic  collateral  facty  which  vitiates  the  most 
solemn  proceedings  of  courts  of  justice.     Lord  Cbitf 
sayS)  it  avoids  all  judidal  acts,  ecclesiastical  and  tem- 
poraL     In  dvil  suits,  all  strangers  may  falsify  for  covin^ 
either  fines,  or  real  or  feigned  recoveries,  and  even  a 
:Becoyery  bj  a  just  titl^  if  collusion  was  practised  to 
prevent  a  fiiir  defence;  and  this,  whether  the  covin  is 
apparent  upon  the  record,  as  not  essoining,  or  not  de- 
manding the  view,  ot  by  suffering  judgment  by  confes- 
sion or  default,  or  extrinsic,  as  not  pleading  a  release, 
collateral  warranty,    or    other   advantageous    pleas." 
Fraud  is  a  &ct  to  be  &und  by  the  jury,  and  it  cannot 
bepnt  in  issne  otherwise  than  by  an  averment,  and 
trial  by  jury.  De  Grey  C.  J.  says  (ft),  "  In  more  modem 
cases  the  question  seem^  to  have  been,  whether  the  par- 
ties should  -be  permitted  to  prove  collusion,  and  not 
seeming  to  doubt  but  that  strangers  might.''     This  is 
the  proper  court  in  which  to  pursue  that  remedy ;  being 
the  court  in  which  the  fraud  is  committed.   If  two  by 
fraud  obtain  a  judgment  to  injure  a  third  person,  the 
Court  will  set  it  aside:  and  if  they  will  set  it  aside  on 
motion,  they  certainly  will  let  it  be  available  for  defence 
in  this  more  solemn  shape.    It  is  a  matter  which  avoids 
the  plea  of  judgment  recovered  by  an  executor,  that  it 

{a)  IX  St,  Tr.  aao.  {b)  Hid. 
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is  entered  or  kept  on  foot  bjr  fraud,  (a)    In  oomcd^iM 
on  the  game  laws,  it  is  uraal  to  the  plea  of  a  prenoias  oon- 
lietion,  to  reply  perJraudenL    lliis  judgment  is  un&irly 
obtained,  fraudulently  and  covinonsly,  and  (hat  saps 
the  foundation  of  it.     It  is  not  necessary  to  state  on 
the  record  the  covinous  and  fraudulent  means,  whiirfa 
is  merely  the  evidence.      Moses  v.  Macfarlane  only 
proves  that  a  judgment  unimpeached  shall  be  bind- 
ing between  the  parties;  but  here  the  Defendant,   a 
stranger,  comes  to  impeach  the  judgment.     He  does 
not,  however,  aim  to  set  aside  this  judgment,  but  only 
to  avoid  its  efiect  as  between  the  Plaintiff  and  him- 
self^  who  is  a  stranger.     As  to  the  last  plea,  it  dis- 
closes this,  that  the  Plaintiff  and  Defendant  in  the  re- 
plevin agreed  to  refer  all  matters,  and  that  thereplevhei- 
suit  should  be  suspended.    The  substance  of  the  plea 
is,  that  the  cause  why  the  Plaintiff  in  the  replevin  has 
not  prosecuted  with  e£^t,  is,  that  the  Plaintiff  In  the 
present  action  has  desired  it  should  not  be  done.    In 
the  case  of  The  Duke  of  Ormond  v.  Bierley[b\  it  was 
hdd,  that  where  the  Defendant  in  the  replevin  suspended 
the  proceedings  by  his  own  act,  namely,  by  filing  a  bill 
in  the  Exchequer,  and  obtaining  an  injunction,  pending 
which  the  Plaintiff  in  replevin  died,  this  was  a  proseco* 
ti<ni  with  eflfect,  because  there  was  neither  a  nonsuit, 
nor  a  verdict  against  the  Plaintiff  in  replevin.    T%e 
Plaintiff  lias  given  time  to  the  Defendant  in  the  reple- 
vin, and  wherever  the  situation  of  a  surety,  by  time 
being  given  to  the  principal,  is  altered  for  the  worsen 
the  surety  is,  as  in  the  case  of  bail,  discharged*     B<ms^ 
JieU  V.  Timer,  {c)    Croft  v.  Johnson,  (d)    It  has  been  so 


(tf)  Anon.  X  Vent.  349.  ^^x^ 
icpurted  bjr  the  name  of  Knight 
V.  Peachy  m  T.kajm.  ^01.  %Jon. 
109.  I  Freem.  465.  Fin%  Ahr. 
Frauds  K.  a.  7. 


(5)  Carth.sx9»  Co.  Dig*  Rf 
pinfmf  D.  p.  zt^ 
(c)  Ante,  iy.  456. 
(jd)  Antej  v.  319. 

held 
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CaK  both  his  sons  died  without  issue,  and  gave  effect  to 
the  will  accordingly.    The  testator  roust  have  meant  to 
give  an  estate  in  fee  in  that  property  in  which  he  had 
an  estate  in  fee  in  possession,  not  in  that  in  which  he 
had  only  a  reversion  in  fee,  otherwise  the  provision  not 
only  would  be  extremely  distant  and  uncertain,  but  also 
his  debts,  which  were  large,  would  remain  unpaid.    .It 
cannot  be  ima^ned  that  the  te$tator  meant  to  provide 
fbi^  payment  of  his  debts  after  an  indefinite  failure  of 
issue  of  his  son.     Secondly,  the  whole  would  be  void, 
miless  the  Court  could  imply  an  estate  tail  to  be  devised 
to  his  son ;  the  Defendant's  argument,  therefore,  ima* 
gines,  that  the  testator  gave  that  which  is  nothing  in 
value  in  point  of  fad,  and  amounts  to  nothing  in  point 
of  law,  as  the  fiind  for  a  purpose  which  requires  present 
payments.     There  are  cases  in  which  an  estate,  given 
over  to  A.  after  failure  of  issue  of  ^.,  gives  an  estate  tail 
to  B.    Those  are  cases  where  the  question  has  arisen, 
what  is  to  become  of  the  estate,  until  the  decease,  or 
decease  without  issue  of  ^.,  on  which  event  it  is  given 
ower,  and  an  estate  for  life,  or  in  tail,  to  A,  himself  has 
been  implied,  but  here  that  implication  is  rebutted  by 
the  circumstance  that  A,,  the  son,   already  has  himself 
an  estate  in  tail.     In  Pqpham  v.  BaJifield  {a)  it  was  ar- 
gued, that  by  the  codicil,  by  implication,  an  estate  tail 
was  given  to  A.<,  but  the  Court  said,  after  an  express 
estate  given,  we  will  not  take  it  away  by  implication. 
Tlie  only  way  in  which  it  is  proposed  to  narrow  down 
this  first  estate,  b  by  an  implication,  which  does  not 
here  arise.     Green  v.  Armsteed.  (i)     "  I  will  that  W. 
Green  shall  have  my  house  and  lands  in  Clay.    Item, 
I  give  my  land  and  house  in  Siukey  and  elsewhere  to 
R,  -ftf."     The  last  expression  includes  all  his  land, 
taken  in  its  natural  import,  and  therefore  includes  that 
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(a)  I  Sal/c,  136. 

Vol.  VII. 


ib)  Hob.  65. 
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1816.       commttted  a  frauds  not  saying  with  what  view,  or  for 
'"-   "-~  -^     what  purpose  j  he  eannot  plead  fraud  generally,  in  this 
^^  way.   How  can  this  be  betwieen  these  two  parties  simply 

Bow^iAKEB*  per  se^  a  fraud  ?  The  plea  therefore  shews  no  bar  to 
the  action.  This  then  disposes  of  the  second  plea;  but 
there  is  another  plea,  and  the  facts  thereof,  [which  his 
Lordship  here  fully  stated]  are  relied  on  to  shew  that 
the  Plainti£P  is  not  entitled  to  enforce  the  replevin-bond 
against  the  DefiHidant,  who  is  the  surety.  It  is  difficult 
to  see  any  one  of  these  facts  which  is  not  greatly  in  fa- 
vour of  the  Defendant  in  the  replevin-bond;  for  the 
agreement  authorizes  a  stay  of  the  action  of  replevin^ 
and  the  tenant  is  empowered  to  deduct  from  .the  rent 
Siums  which  he  could  not  otherwise  deduct  All 
this  is  in  favour  of  the  tenant  and  his  sureties.  It 
is  said,  it  delays  the  proceedings,  and  so  is  a  prejudice 
to  the  surety;  but  delay  of  proceedings  is  no  prejudice 
to  a  Defendant.  This  has  no  similitude  to  the  case  of 
the  bail  on  an  arrest.  The  reason  why  delay  in  that 
case  discharges  them,  is,  that  it  impedes  the  bail  of  the 
remedy  which  they  have  by  rendering  the  principal ; 
but  there  is  no  ground  here  to  say,  that  the  Plaintiff, 
has  delayed  the  Defendant  of  any  remedy,  by  reason  of 
his  not  having  pursued  his  own  remedy  with  the  utmost 
diligence  against  the  principal.  We  are  of  opinion, 
therefore^  that  this  plea  also  is  bad,  and  that  judgment 
must  be  pronounced 

For  the  Pkintiff.  {a) 

(a)  Sec  Moore  v.  Bowmakerf-anUt  VI.  381. 
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Bettison    and  Another   v.   Rickards  istnd 
Another. 

HTHIS  was  a  case  sent  by  the  Master  of  the  Rolls,  SkG.P.pm' 

for  the  opinion  of  the  Judges  of  this  court*  9eued  «f  an 

estate  terow- 
Sir  George  Pawicefote,  BarL,  in  his  life-time,  and  at  /^^^^  ^^d 

the  time  of  his  death,  was' seised  of  an  estate  of  freehold  Kiied  of  laadi 

in  a  capital  mansion  called  Preston  Court,  with  divers  ^^^^^^£^ 

premises  in  the  parish  of  Preston,  in  the  county  of  and  iv:,  and  of 

Gloucester,  during  the  lives  of  three  persons,  and  the  «qoitaWeand 

life  of  the  survivor  of  them,  at  a  certain  rent  payable  for  life 


for  the  same.  "  He  (a)  had  also  contracted  with  one  oA«r  cduntiet, 
JK  Sherrard  for  the  purchase  of  the  fee^simple  of  cer-  ^  hiifinMuS 
tain  lands  in  the  county  of  Leicester,  part  of  which  other  toot  in 
lands,  by  lease  and  release  of  1 8  th  and  ipth  May,  1807,  ^  "?*^»  ^^ 
were  conveyed  to  him  and  to  his  heirs,  to.  the  use  of  Kinuclf  in  fee, 
Sherrard,  his  executors,  Sec,,  for  one  thousand  years,  ^^  being  pot- 
for  securing  3000/.  and  interest,  and  subject  thereto^  lea^holdfand^ 
to  the    use  of  a  trustee  for  five  hundred  years,   to  entitled  for  hu 

raise  on  the  request  of  Sir  G.  Pauncefote,  his  execu-  ^«to  Aedivi- 

flenos  Ok  oci^ 
tors,  Uc*,  iQoL  for  his  and  their  benefit;  and  after  the  tain tmet-mo- 

*  ney,  with  re- 
nuader  to  bu  chiklren  abeolutdy,  and  possessed  of  other  personal  effects,  devised 
the  estale  pmr  aitUr  mie  to  E*  Lester  foe  Ufe ;  remainder  to  R,  S.  aUMolutely.  He 
devised  all  other  his  estates,  real  and  personal,  wheresoever  situate,  which  he  waa 
possesaed  of  or  entided  to»  and  of  which  he  had  power  to  dispose,  to  E,  Letter, 
her  heir%  eaecutorsy  &c.  In  case  the  testator's  son  should  die  without  issue,  he  de- 
vised .all  his  real  estates*  not  therein  before  disposed*  situate  in  all  the  nine  counties 
oamed*  and  all  testator's  personal  property  in  any  of  the  public  stocks  or  fiinds,  to 
£•  Lester  for  life ;  remainder  to  JL  5.  in  fee.  Hdd  that  E»  Lester  took  an  estate  in 
iiee  in  the  testator's  fe»«mple  lands  in  the  counties  of  D.  and  N* 

Whatever  number  of  parties  there  may  be  to  a  suit  in  equity,  out  of  which  a  case 
is  directed  fear  this  Court,  the  Court  will  hear  only  one  counsel  on  behalf  of  each 
separate  mtcrcet* 

(«)  The  parts  included  be-  ment,  for  the  purpose  of  shew- 
tvreen  inverted  commas  were  ing  the  state  of  Sir  Oeorge 
added,  upon  the  suggestion  of  Pauncefote* i  property  adxnit  the 
the  Court,  after  the  first  argu>    time  of  making  his  wilL 

deter- 
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1816.        determination  of  tliose  termsy  and  in  the  mean  time, 
'-     '  subject  thereto,  to  the  use  of  the  said  Sir  G.  Ptxuncefbte 

^^  and  his  assigns  for  his  life,  with  remainder  to  trustees 

RicKABDs.  to  support  contingent  uses  and  estates,  with  remainder 
to  tl^e  use  of  the  Defendant  Sir  Robert  Haxe  Bromley^ 
and  the  heirs  male  of  his  body,  with  divers  renuunders 
over,  and  the  ultimate  remainder  to  Sir  G.  Payncefoiem 
fee :  and  the  residue  of  which  lands  were,  by  lease  and 
rdease  of  the  same  date,  conveyed  to  Sir  G*  Patmcefoie 
and  his  heirs,  to  the  use  of  Sherrardy  his  executors,  &c. 
for  one  thousand  years,  for  securing  3000/.  and  interest, 
with  remainder  to  trustees,  their  heirs  and  assignsfor  ever^ 
upon  trust,  in  case  Sir  G.  Pauncefcie^  his  executors,  &c 
should  pay  to  Sherrard  3000^  and  all  interest  within 
five  years  from  the  date  of  that  release,  then,  but  not 
otherwise,  to  convey  the  said  lands  tc^  and  to  the  use 
of.  Sir  G.  Paimcefote^  his  heirs  and  assigns  for  ever; 
and  in  the  mean  time  to  permit  and  suffer  him  and 
them  to  receive  the  rent  to  his  and  their  own  use.  But 
in  case  Sir  G.  Pauncefote^  his  executors,  &c.  should  not 
actually  pay  to  Sherrard  thejsum  of  3000/.  and  interest 
within  the  five  years,  then  upon  trust,  as  soon  as  the  five 
years  should  expire,  to  convey  and  assure  all  the  same 
lands  to  tl^e  use  of  Sir  G.  Pauncefote  and  his  assigns 
for  his  life,  with  remainder  to  th^  use  of  the  Defendwt 
Sir  jS.  /7.  Bromley  and  his  heirs  male,  with  divers 
remainders  over,  and  the  ultimate  remainder  to  Sir 
G.  Pauncrfote  in  fee."  He  was  also  seised  of  an  estate 
for  life,  in  certain  lands  in  the  counties  of  Huntingdon^ 
Gloucester^  Her^d^  WmxeOery  Lincoln^  Nottin^wm^ 
and  LeicesteTj  **  und^  the  settlement  made  in  pur* 
suance  of  articles  entered  intq,  previously  to  his  mar- 
riage with  Hester  Curzorif  spinster,  dated  iSih  Mt^ 
1789,  which  said  Hester  Curxon  was  living  at  the  date 
of  Ills  will,  and  is  yet  alive^  having  had  a  son,  the 
Defendant  Sir  A  HI  Bromley^  Bart^  who  was  the  pnly 

child 
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cbHd  of  the  aaarruige,  and  at  tbe  date  of  the  ^i  had        Idi€. 

aEttiuned  the  age  of  twentjr<oiie  yean/'  with  renuiiiider 

to  his  first  and  other  sons  of  that  marriage  in  tail  mal^ 

''  with  remainder  to  ihe  daaght«rs  oi*  that  maxxiage,  as 

tenants  in  common,  in  tail  maJe,  with  cross  remainders 

between  them  in  tail,"  and  with  the  nltioiale  remainder 

to  liinisel^  Sir  6.  Paimcefoiet  in  fee;  he  was  also  seised 

of  an  estate  in  fee  simple  in  messiiages,  hinds,  and 

lenementB,  in  the  coaoties  of  NMir^kain  and  Derbg^ 

and  in  tbe  town  and  county  ^f  the  town  at  Notiifif^mm^ 

subject  to  certain  mortgages  affecting  theaam^  **  made 

to  tlie  trustees  of  his  marriage  setOementj  and  was  also 

under  ano^r  indenture  of  setdement,da]Kd  i8th  Mgs 

1 779,  interested  in  3L  per  cent,  annuities  and  SoM  Sem 

uanoiciesy  and  the  said  mortgages  on  his  ownestaHs^ 

being  the  securides  for  property,  which  had  been  by 

the    said    seeond-mentioned  settlement  settled   upon 

trust  to  pay  the  interest,  &c.  thereof  to  Sir  O.  Puwh 

eefbrt  and  his  assigns  during  his  natural  life,  and  after 

his  decease,  to  pay  the  same  to  Dame  JBstier  bis  wifiv 

fiir  her  life,   and  after  tbe  decease  of  the  sarvivor  of 

them  Sir  G.  Pctwtee/ote  and  wife,  upon  trust  to  9e11  and 

transfer  tbe  same,  and  pay  and  dispose  of  all  and  ereiy 

the  sums  of  money  arising  by  such  sales  or  transfers, 

and  the  dividends  and  interests  and  proceeds  thereof 

wbidi  should  aecme,  from  the  death  of  8ir  G.  Pawi^ 

c^fettj  until  -such  sales  or  transfers  in  manner  following^ 

vi£.  in  case  there  should  be  any  child  or  children  of 

Sir  G.'Pauneefisie  on  tbe  body  of  the  said  Dame  Esther 

his  wife,  other  than  and  except  an  eldest  or  only  son, 

to  pay  taid  dispose  of  all  and  every  the  sum  and  sums 

of  money  which  should  arise  from  such  sales  or  trei»- 

fers,  unto  or  amongst  all  and  every  such  child  und 

children  (not  being  any  of  them  an  eldest  or  only  son) 

in  eqnal  parts  and  proportions,  share  and  share  aHce, 

and  if  tbere  sbonld  be  but  oqe  suiph  child,  then  should 

pay 
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was  an  obvious  and  palpable  mistake,  and  the  question 
merely  was  whether  a  wrong  recital  in  a  codicil  should 
give  an  estate  contrary  to  what  the  testator  had  given 
in  his  will.  The  cases  of  Burr  v.  DavaU  and  Green  v. 
Armsteed^  are  of  the  same  class.  They  are  nothings 
like  the  case  of  two  repugnant  clauses.  By  the  second 
clause,  the  testator  gives  Mrs.  Richards  all  his  personal 
property.  By  the  third  clause,  he  clearly  narrows  that 
bequest  to  a  less  than  the  absolute  estate,  viz.  to  an 
estate  for  her  natural  life.  He.  had  personal  property 
in  Bussell  Square  and  elsewhere.  Sir  iZ.  H.  Bromley 
had  reached  the  age  of  twenty-one,  before  the  will  was 
made,  and  the  testator  had  therefore  no  disposeable 
interest  in  the  stock,  and  there  is  no  sufficient  reason 
for  the  Court  to  reject  what  the  testator  says,  of  his 
having  personal  property  in  the  stocks  or  fimds.  In 
Cosens^^  case  (a),  the  will  was,  *'  If  it  please  God 
to  take  my  son  George  before  he  hath  issue,  &c.,"  and 
it  was  held  an  estate-tail.  In  the  only  cases  cited  of 
rejection  of  words,  the  mistake  was  manifest,  but  here 
is  no  indication  that  the  counties  of  Derby  and  of 
the  town  of  Nottitigham^  are  inserted  by  mistake,  rather 
than  Gloucester  and  the  other  counties  named.  But,  it 
is  said,  he  meant  to  give  the  reversion  only.  But  the 
devise,  whether  of  lands  in  possession,  or  lands  in  re- 
mainder, to  a  different  person  for  a.  different  estate 
than  that  estate  which  he  had  by  a  former  clause  given 
to  another,  is  equally  repugnant  to  the  first  devise. 
It  was  argued  that  Sir  22.  H.  Bromley  had  the  same 
estate  by  the  settlement  as  this  construction  would  give 
him.  That  is  not  so,  for  the  estate  given  him  in  the 
settlement  is  an  estate  in  tail-male^  which  would  not  go 
to  his  dai^hters:  this  clause  gives  an  estate  in  tail 
general,  which  would  go  to  his  daughters,  and  there- 


{a)  Owettf  %^ 


fore 


IN  THE  Fifty-sixth  Year  of  GEORGE  III.  1 1^^ 

fore  gives  him  more  than  he  before  had.     The  argu-        1 8 1 G. 
ment  is,  that  every  thing,  except  the  estates  settled  by      ^      won 
the  marriage^settlement,  was  by  the  second  clause  de-  ^. 

vised  to  Mrs. Bickards  in  fee;  and  that  the  Court  must     Rick\rdp» 
reject,  in  the  third  clause,  'all  the  counties  in  which  any 
of  the  settled  estates  were ;  but  if  they  were  to  reject 
every  thing  which  is  repugnant,  they  do  away  the  prin- 
ciple^ ttUimum  ratum  est.     It  is  supposed  that  because 
this  is  all  in  one  will,    this  does  not  fall  within  the 
doctrine  of  divers  devises,  and  that  the  provisions  all 
form  part  of  one  devise.     Lord  Coke  says,  it  is   the 
same  whether  the  repugnant  clauses  be  in  one  or  seve- 
ral wills,     ir  the  first  clause  had  been  made  on  one 
day,  and  the  second  on  another  day,  it  is  clear  that 
the  last  would  be  a  complete  revocatito  of  the  first, 
according  to  Lord  Alvardey,     The  testator  has  trans- 
posed the  clauses,  and  put  his  residuary  clause  into  the 
middle  of  his  will,  instead  of  putting  it  at  the  end:  the 
Court  will  therefore  tran<;pose  the  clauses,  and  let  that 
pass  by  the  second  clause,  which  would  pass  by  it  if  it 
were  at  the  end,  and  let  that  pass  by  the  last  clause, 
^vhich  would  pass  if  it  were  in  the  middle. 

Arguments  in  reply.  The  testator's  manifest  intent 
is  to  leave  his  estates  in  possession  to  Mrs.  Rickards 
in  fee,  and  to  devise  those  estates  in  which  he  had  a 
contingent  reversion,  to  Mrs.  Rickards  for  life,  with 
remainder  in  fee  to  A.  Smith.  If  the  testator  had  said, 
*^  I  leave  my  estates  in  possession  to  Mrs.  Rickards  in 
fee,  and  my  estates  in  reversion  to  her  for  life,  re- 
mainder to  Mr.  Smith  in  feej  no  doubt  they  would  have 
passed  to  her  the  fee  in  the  first,  and  a  life  interest  in 
those  estates  in  which  his  son  had  the  estate  tail,  thotijgh 
the  reversionary  estates,  being  vested  interests,  dre  in 
one  sense  estates  in  possession.  Those  estates  which 
he  has  power  to  dispose  of,  mean  those  of  which  he  has  * 

I  4  present 
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present  power  to  dispose,   and  whereof  he  can  putthe 
devisee  into  present  possession.    The  testator  ccmld 
never  mean  to  postpone  the  payment  of  his  debts   to 
the  event  of  failure  of  issue  of  his  son.     In  the  third 
clause  he  adverts  to  a  power  of  disposal  which  he  had 
in  case  of  his  son  dying  without  issue;  and  in  order  to 
tie  down  the  devise  to  this,  he  raises,  as  it  were,  a  fence 
round  them,  by  the  words  not  hereinbefore  disposed  of^ 
The  counsel  for  the  Defendant  have  avoided  treating^  on 
these  wtords,  but  they  make  an  end  of  the  case:  they 
say,  and  truly,  the  estate  tail  given  by  implication  bjr 
the  third  clause,  would  be  an  estate  tail  general,  not  in 
tail  male,  but  that  does  not  advance  the  argument,  * 
for  the  effect  of  the  enlarged  estate  tail,  supposed  to 
be  given  to  .Sir  R.  H.  Bromley  by  the  will,  would 
only  be  that  by  implication  his  daughters  would  take 
before  the  estate  for  life  limited,  to  Mrs.  Rickards^ 
It  is  not  shewn  how  the  two  clauses  are  repugnant  or 
contradictory.     There   is  a  wide  difference  between 
a  mere  mistake  and  a  repugnancy.     This  third  clause 
is,  **  I  give  all  my  estate  which  is  situate  in  the  county 
of  Derby  and  the  county  of  the  town  of  NoUingiamj  and 
which  I  have  not  before  disposed  of;"  it  happens  that 
the  testator  has  no  estates  in  certain  of  the  enumerated 
counties,  except  such  lands  which  he  had  before  disposed 
of,  therefore  none  in  those  counties  passed  by  this  devise- 
To  transpose  the  clauses,  would  make  this  a  VhoUy  dif- 
ferent will.  The  question^would  then  be  wholly  different, 
namely,  whether  an  express  devise,  following  an  estate  by 
implication,  will  revoke  it;  whereas  the  question  now  is, 
whether  an  estate  by  implication  following  an  express  de- 
vise, will  revoke  it     In  Goodright  v.  Goodridge  the  very 
point  occurs,  for  there  was  given  to  the  wife  a  precedent 
express  estate  in  the  lands,  yet  the  wife  enjoyed  for  her 
life,  and  it  is  not  even  mooted  that  the  implied  estate 
tail  to  Richard  the  son,   revoked  the  devise  to  the 
13  mother 
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aiother  of  all  for  her  life^  and  one  acre  in  fee.    The       1B16. 
disposition  of  the  personalty  found  by  the  amended 
caae  does  not  aid  the  Defendant.    If  the  testator's 
peculiar  expression  of  his  <*  estates  personal'^  did  not    RKacA]in& 
mean  those  lands  in  which  he  had  a  chattel  interest, 
but  mean  all  his  personal  pr<^erty,  that  disposition  falls 
within  the  same  reasons  as  the  real  estate.     But  in  the 
third  clanse  there  is  this  difference^  that  there  he  gives 
all  his  messuages,  &c.  not  hereinbefore  disposed  of, 
bat  lie  ^ves  all  his  personal  property  without  any  such 
restriction.    And  if  the  words,  '<  not  hereinbefore  dis- 
posed of,"  do  not  govern  the  whole,  the  Defendant's 
argument,  drawn  from  the  personal  property,  does  not 
advance  his  case- 
Cur,  adv.  vuU. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls : 

This  case  has  been  argued  before  us,  we  have  coi^ 
sidered  it,  and  are  of  opinion  that  Elizabeth  Riciards^ 
late  Elizabeth  Lester^  otherwise  Edwards^  took  under 
the  will  of  Sir  G.Pauncefbte  an  estate  in  fee  in  the  mes- 
suages, lands,  and  tenements  of  the  devisor  in  the 
county  of  Derbyj  and  in  the  town  and  county  of  the 
town  of  Nottingham^  subject  to  the  payment  of  the 
debts  of  the  devisor,  his  funeral  expences,  and  legacies 
of  twenty  guineas  each,  given  by  him  to  Jonas  Bettison 
and  the  Rev.  Ralph  Heathcote. 

V.   GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUGH* 
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Cooke  and  Wife  v.  Farrand  and  Others. 

Devise  of  aU    HTHIS  was  a  case  dirfect^  by  the  Vice  Chancellc^  for 

the  rettdue  of  ^^^  opinion  of  this  Court ;  the  fiicts  were  these : 

what  the  testa-  ^  .     ,     ^  , 

tor  should  die       John  Sanders  being  aeisra  of  certain  real  estates  in 

po^scs*^  o^»    Jamaica^  and  possessed  of  a  considerable  personal  estate 

ancy.'^of^what  ^"  Jamaica  and  England,  made  his  will  in  writing,  at 

nature  or  kind  Jamaica,  dated  27th  May,  1 81 1,  duly  executed  in  the 

soever,  mJii-    pr^gence  of,   and  attested    by,   three  witnesses,    and 

maica  or  auiy     *  ^  ^ 

other  country,  thereby,  after  giving  certain  pecuniary  legacies,  <<  Ail 

to  his  wife        the  residue  of  what  he  should  die  possessed  of,  or  in 
for  Iw  natural  ^^^pectancy,  of  what  nature  or  kind  soever,  in  that  ot 
life,  reserving    any  Other  country,  he  devised  and  bequeathed  to  his 
,to  her  full        ^jfg  ^^  Sanders,  for  her  natural  life,  reserving  to  her 
aw'ay  any  part  f*''*  power  to  will  away  any  part  or  proportion  of  his  said 
or  proportioa    residuum  at  her  decease ;  and  after  that  period,  he  de- 
^  aw  at  hCT^'"  ^^^  ^^^  bequeathed  the  said  residue  and  remainder  of 
decease ;  and    what  was  undisposed  of  by  his  wife,  to  his  daughter  Sophia 
^\^h  ^'    ^^*^  ^'^^  Plamtiff ),  to  her  and  the  heirs  of  her  body  for 
queathcd  the     ^ver.     But  in  case  of  her  death  without  issue,  or  in  case 
residueofwhat  of  the  death  of  her  child  or  children,  he  then  devised 
Tb   Ws  wife  *"*^  bequeathed  the  said  residuum  with  all  the  interest, ' 
to  his  daugh-    profits,  and  increase,  to  B.  Farrand,  the  Defendant, 
ter,  and  the      to  him  and  his  hcirs  for  ever.     And  the  testator  ap-' 
body  for  ever :  pointed  his  wife  executrix,  and  B.  Farrand,  JR.  Bayley, 
Held  that  the.  and  J.  FUme,  three  other  Defendants,  executors  of  that 
^^^     ^        his  will:  the  testator  died  in  April,  18 12,  in  Jamaica^ 
pointmentover  leaving  the  Plaintiff  &^Aia  Cooke  his  only  child  and 
the  whole resi-  heiress  at  law;  the  Defendants  R.  Bayley  and  J.  Rawe 
""^**    ^     proved  the  will  in  Jamaica,   and  the  Defendant  B. 
Farrand  proved  the  will  in  England.    E.  Sanders  made 
her  will  in  writing  dated  31st  January,  18 13,  and  exe- 
cuted in  the  presence  of,  and  attested  by,  three  wit- 
nesses, and  thereby,  after  giving  certain  cfibcts  specifi- 
cally, 
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cally,  ^e  devised  and  bequeathed  all  her  real  estate^        1816« 

and  all  the  residue  and  remainder  of  her  personal  estate 

and  effects,  in  England,  the  Wesi  Indies^  or  elsewhere,  of 

what  nature  or  kind  soever  the  same  should  be,  whereof 

she  had  the  power  of  disposing  by  virtue  of  the  will  of 

J.  Sanders,  or  otherwise,  after  payment  of  her  debts, 

funeral,  and  testamentaiy  expences,  unto  and  to  the  use 

of  the  Defendants  jB.  Fdrrandj  J.  Cathcart^  and  R* 

OidershaWy  their  heirs,  executors,  and  administrators, 

according  to  the  different  natures  and  qualities  thereof 

respectively,  upon  the  trusts  therein  mentioned,  and 

she  appointed  the  last  named  Defendants  her  joint  exe* 

colors.     jB.  Sanders  was  dead ;  the  Defendants  B.  Far^ 

randf  J.  Cathcart,  and  R.  OlderskaWf  had  proved  her 

wilL     The  question  was,  whether  the  power  given  by 

the  will  of  J,  Sanders,  over  his  real  and  personal  estates, 

to  his  wife  E.  Sanders,  was  or  was  not  well  executed  by 

the  will  of  E.  Sanders,  and  whether  the  Plaintiffs  Cooke 

and  wife,  in  her  right,  or  the  Defendants  B.  Farrand, 

J.  Catheart,    and  R.  Olderskaw,  took  any  and  what 

estate  or  interest  in  the  real  and  personal  estates  of  Jl 

Sanders,  by  virtue  of  the  wills  of  «7.  and  JB.  Sanders,  or 

of  eidier,  and  which  of  them. 

This  case  was  argued  in  Easter  term  iSi6  by  Best 
Seijt  for  the  PhiintklB.  Two  rules  of  law  are  appli- 
cable to  the  construction  of  wills,  which  shew  that  the 
Plaindffii  lu^e  entitled  to  an  estate  tail  in  this  pfopisfty. 
The  first  is,  that  the  intent  of  the  testator,  when  disco* 
vend^le,  shall  prevail.  The  second  is,  the  Court  Will 
advert  to  every  part  of  a  will  to  see  what  the  ihtettt  is. 
The  intent  here  is  clear,  not  to  give  to  the  wife  the 
whole  property  of  the  husband,  and  completely  to  dis- 
inherit the  daughter;  if  the  testator  intended  to  give  his 
wife  every  thing,  the  words,  to  the  daughter  and  the 
heirs  of  her  body,  would  have  been  omitted.  If  the 
wife  was  to  have  the  absolute  ownership,  the  estate  to 

her. 
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her,  for  her  Natural  life,  would  not  have  beenintro^ 
duced.  This  is  an  illiterate  testator,  but  his  meaning 
is  clear;  as  he  thought  it  better  to  give  his  wife  some 
control  over  the  daughter,  he  gives  the  wife,  after  her 
estate  for  life,  the  power  of  giving  any  part  or  pro- 
portion. A  part  or  proportion  cannot  mean  the  whole, 
it  is  contra<distinguished  from  the  whole ;  therefore  if 
a  power  be  given  over  part,  it  cannot  be  a  good  exe- 
cution of  the  power  to  dispose  of  the  whole.  There  is 
a  clear  intent  in  the  testator  to  give  a  vested  interest 
to  his  daughter,  subject  to  the  power  of  his  wife  to  dis« 
ppse  of  some  inconsiderable  part..  It  never  could  be  his 
intent  to  make  his  daughter  a  bc^^gar,  and  give  a 
power  to  his  wife  to  dispose  of  the  whole.  In  the  cases 
on  powers,  a  distinction  has  been  made,  where  the 
excess  of  appointment  can  b^  ascertained,  there  the 
appointment  is  void  only  jpro  tanio^  if  the  excess  cannot 
be  ascertained,  then  it  is  void  for  the  whole*  Alexander 
▼.  Mesander  {a).  Here,  if  there  be  an  excess,  it  is,  from 
ihe  terms  of  the  will,  impossible  to  ascertain  where  the 
excess  is,  and  the  appointment  is  altogether  void. 


Ijen$  Sei]t»  contra^  insisted  that  the  power  extended 
to  die  whole.  This'  Court  could  not  regulate  the  dis- 
cretion of  the  appointor.  The  doctrine  of  illusory  ap. 
pointments  was  wholly  inapplicable,  as  Mansfield  C.  J. 
observed  in  Morgan  v.  Surman.  {b)  He  admitted  the 
doctrine  of  Alexander  ▼.  Alexander^  but  denied  thai 
there  was  any  excess  here^  therefore  the  appointment 
needed  not  the  tad  of  such  a  severance;  no  limits  are- 
defined  to  the  appointors'  power. 

Bes^  in  reply.  No  limits  bemg  defined,  the  power  is 
\oid  for  uncertainty,  for  it  is  clear  the  testator  meant 


(a)  %Fei.Jtm.64A* 


(i)  AHte%u%S^ 


the 


Cooks 
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the  power  not  to  extend  to  the  whole.    The  conse-        1816. 

quence;,  that  by  the  Defendants'  construction,  the  wife 

has  power  to  disinherit  the  child,  is  a  strong  argument 

against  the  improbability  that  such  was  the  testator's     Farrakix 

intention. 

7^e  Court  observed,  that  the  case  entirely  turned 
upon  the  question,'  whether  the  power  extended  to  the 
whole  estate;  for  if  it  did  not  extend  to  the  whole,  the 
execution  was  clearly  void ;  if  it  did,  the  execution  was 
good;  and  therefore  Alexander  v.  Akxander  did  not 
apply,  for  in  that  case  it  was  clearly  ascertainable  how 
great  was  the  excess  t>f  the  power. 

The  /bllowiog  certificate  was  afterwards  sent  to  the 
Vioe-Cbancelior : 

This  case  has  been  argued  before  us:  we  have  con- 
sidered it,  and  are  of  opinion  that  the  power  given  by 
the  will  of  John  Sanders  over  his  real  and  personal 
estates  to  his  wife  Eleanor  Sanders^  was  well  executed 
by  the  will  of  the  said  Eleanor  Sanders:  and  conse- 
quently that  the  Defendants  Banks  Farrand^  John 
Calhcarty  and  Bobert  OUtrshavo  take  the  whole  of  the 
real  and  personal  estates  of  the  said  John  Sanders,  by 
virtue  of  the  said  wiU  of  the  said  Eleanor  Sanders,  upon 
the  trusts  thereiu  mentioned. 

V,  GiBBS. 

R.  Dallas. 
•J.  A.Park. 

J.  BUABOUGH. 
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June  21*       Melvill  o;.  Glendinikg  and  Another,  Bail 

of  COOMBE. 

The  principle  JDESTSerjU^  had  obtained  a  rule  nisi  for  exonerating 

which  bail  are  ^^  ^^'  ^P^?  ^'^^  ground  that  the  Plaintiff  had 

discharged  by  giyen  time  to  the  principal,  by  taking  from  him  certain 

adeaUngwith  feais  of  exchange. 

the  pnnapal-  ^ 

Where  a 

Plaintiff  re-  Ventghan  Setjt  shewed  cause  upon  long  affidavits^ 

,  exchange  from  *®  substance  of  which  was,  that  the  bills  were  agreed 

a  Defendant,  to  be  taken  without  prejudice  to  the  Plaintiff's  pro- 

with  an  agree-  needing  at  any  time. 

ment  that  he  °  -^ 

ehall  not  be 

precluded  from       Sest  endeavoured  to  support  his  rule,  upon  the 

w^  the  bills    g'^o^'^d  that  the  Court  could  not  discharge  it,  without 

are  running*      overturning  the  numerous  authorities  of  former  deci- 

2^  X"""'  ^^^  exonerating  the  bay. 

charged. 

Gi^8  C  X     Tbcr  Court  is  not  about  to  lay  down 

any  new  nde,  but  to  act  o&  the  authority  of  cases  that 
have  beea  decided,  not  in  the  least  passing  beyond  die 
limits  (^tliose  authoritiea  The  doctrine  was  first  in- 
troduced in  courts  of  eqoity,  diat  if  the  creditor  gives 
time  to  the  original  debtor,  the  surety  is  discharged. 
It  was  founded  on  this  principle;  that  every  surety  has 
a  right  to  come  into  a  court  of  equity,  and  require  to 
be  permitted  to  sue  in  the  name  of  the  original  creditor. 
If  the  creditor  gives  time  to  the  original  debtor,  he 
ikhereby  prevents  the  surely  from  using  his  name  with 
effect.  The  courts  of  law  have  held  with  respect  to 
bail,  that  the  bail  are  entitled  to  surrender  the  principal 
at  any  time,  whenever  the  Plaintiff  himself  would  not 
be  precluded  firom  taking  or  proceeding  against  him* 
If  the  creditor  gives  time  to  the  principal,  the  creditor 
7  cannot 
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cannot  during  that  time  take  or  proceed  against  him,        1816. 
neither  during  the  same  period,  can  the  bail,  who  are     \^  ~^    ~^ 
therefore  discharged.     In.  this  case  bills  of  exchange  v. 

are  given,  and  it  is  agreed,  as  it  is  said,  that  the  Plain-  Glendinixg. 
tiiF  should  not  proceed  against  the  original  Defendant, 
unless  it  should  appear  that  the  bills  failed  to  be  duly 
honored.  On  the  other  hand,  it  is  positively  sworn 
that  it  not  only  was  not  agreed  that  the  Plaintiff  shouUl 
not  proceed  while  the  bills  were  running,  hut  that  it 
was  expressly  agreed  that  the  Plaintiff  was  to  be  at 
liberty  to  proceed  during  that  period.  It  is  said,  and 
is  not  wholly  incredible,  that  the  Defendant  said, 
'^  Proceed  against  me,  or  not,  as  you  please :  I  throw 
myself  on  your  mercy;  but,  to  induce  you  not  to  proceed, 
I  put  these  securities  into  your  hands."  The  Plaintiff 
expressly  swears,  that  he  never  made  any  agreement  to 
give  time.  The  Plaintiff,  therefore,  not  having  ever 
given  time  to  the  Defendant,  has  never  precluded  him- 
self at  any  moment  from  proceeding  against  the  De« 
fondant,  and  having  never  precluded  himself  at  any 
moment  from  so  proceeding,  the  bail  were  never  at  any 
time  prevented  from  surrendering  the  Defendant;  con- 
sequently, they  would  have  been  warranted  in  surren- 
dering him  at  any  time  of  this  transaction,  and  therefore 
they  are  not  thereby  discharged  from  their  liabili^. 
But,  as  this  transaction  might  well  mislead  the  bail, 
if  unexplained,  the  rule  must  be  discharged  without 
costs. 

Rule  discharged. 
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was  an  obvious  and  palpable  mistake,  and  the  question 
merely  was  whether  a  wrong  recital  in  a  codicil  should 
give  an  estate  contrary  to  what  the  testator  had  given 
in  liis  will.  The  cases  of  Burr  v.  DavaU  and  Green  v. 
Armsteed^  are  of  the  same  class.  They  are  nothing 
like  the  case  of  two  repugnant  clauses.  By  the  second 
clause,  the  testator  gives  Mrs.  Richards  all  his  personal 
property.  By  the  third  clause,  he  clearly  narrows  that 
bequest  to  a  less  than  the  absolute  estate,  viz.  to  an 
estate  for  her  natural  life.  He.  had  personal  property 
in  Russell  Square  and  elsewhere.  Sir  R.  H.  Bromley 
had  reached  the  age  of  twenty-one,  before  the  will  was 
made,  and  the  testator  had  therefore  no  disposeable 
interest  in  the  stock,  and  there  is  no  sufficient  reason 
for  the  Court  to  reject  what  the  testator  says,  of  his 
having  personal  property  in  the  stocks  or  funds.  In 
Cosens'a  case  (a),  the  will  was,  *^  If  it  please  God 
to  take  my  son  George  before  he  hath  issue,  &c.,"  and 
it  was  held  an  estate-tail.  In  the  only  cases  cited  of 
rejection  of  words,  the  mistake  was  manifest,  but  here 
is  no  indication  that  the  counties  of  Derby  and  of 
the  town  of  Notiitig/iam,  are  inserted  by  mistake,  rather 
than  Gloucester  and  the  other  counties  named.  But,  it 
is  said,  he  meant  to  give  the  reversion  only.  But  the 
devise,  whether  of  lands  in  .possession,  or  lands  in  re- 
mainder, to  a  different  person  for  a.  different  estate 
than  that  estate  which  he  had  by  a  former  clause  given 
to  another,  is  equally  repugnant  to  the  first  devise* 
It  was  argued  that  Sir  R.  H.  Bromley  had  the  same 
estate  by  the  settlement  as  this  construction  would  give 
him.  That  is  not  so,  for  the  estate  given  him  in  the 
settlement  is  an  estate  in  tail-male^  which  would  not  go 
to  his  daughters:  this  clause  gives  an  estate  in  tail 
general,  which  would  go  to  his  daughters,  and  thcre- 


{a)  Owenf%^ 


fore 
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fore  gives  him  more  than  he  before  had.     The  argu-        1816. 
ment  is,  that  every  thing,  except  the  estates  settled  by      I     ^^~r 
the  marriage-settlement,  was  by  the  second  clause  de-  ^. 

vised  to  Mrs.  Richards  in  fee;  and  that  the  Court  must     Rickard?. 
rgect,  in  the  third  clause,  «11  the  counties  in  which  any 
of  the  settled  estates  were ;  but  if  they  were  to  reject 
every  thing  which  is  repugnant,  they  do  away  the  prin- 
ciple^ idtimum  ratum  est.     It  is  supposed  that  because 
this  is  all  in  one  will,    this  does  not  fall  within  the 
doctrine  of  divers  devises,  and  that  the  provisions  all 
form  part  of  one  devise.     Lord  Coke  says,  it  is   the 
same  whether  the  repugnant  clauses  be  in  one  or  seve- 
ral wills.     If  the  first  clause  had  been  made  on  one 
day,  and  the  second  on  another  day,  it  is  clear  that 
the  Jast  would  be  a  complete  revocatito  of  tlie  first, 
according  to  Lord  Alvanley,     The  testator  has  trans- 
posed the  clauses,  and  put  his  residuary  clause  into  the 
middle  of  his  will,  instead  of  putting  it  at  the  end:  the 
Court  will  therefore  transpose  the  clauses,  and  let  that 
pass  by  the  second  clause,  which  would  pass  by  it  if  it 
were  at  the  end,  and  let  that  pass  by  the  last  clause, 
>vhicli  would  pass  if  it  were  in  the  middle. 

Aignments  in  reply.  The  testator's  manifest  intent 
is  to  leave  his  estates  in  possession  to  Mx^.  jRickards 
in  fee,  and  to  devise  those  estates  in  which  he  had  a 
contingent  reversion,  to  Mrs.  Bickards  for  life,  with 
remainder  in  fee  to  JZ.  Smith.  If  the  testator  had  said, 
^<  I  leave  my  estates  in  possession  to  Mrs.  Mickards  in 
fee,  and  my  estates  in  reversion  to  her  for  life,  re- 
mainder to  Mr.  Smith  in  fee^  no  doubt  they  would  have 
passed  to  her  the  fee  in  the  first,  and  a  life  interest  m 
those  estates  in  which  his  son  had  the  estate  tail,  though 
the  reversionary  estates^  being  vested  interests,  dr6  in 
one  sense  estates  in  possession.  Those  estates  which 
he  has  power  to  dispose  o^  mean  those  of  which  he  has  * 

I  4  present 
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1816.  no  part  of  the  property  in  the 'occupation  of  J.  THttey^ 
jT.  G.Smith  AveA.  on  i^ih  January^  i8i2i  without  al- 
tering or  revoking  his  will.  Ann  his  daughter  died  in 
his  life^time,  under  the  age  of  twenty*one  years,  and 
;  she  and  her  brother  George 'Smithy  who  is  now  living, 
were  illegitimate  children  of  the  testator,  T.  G.  Smith; 
who  died  a  batch  elor. '  The  questions  were,  i«  What 
estate  the  testator  T.  6.  Smith  had  at  the  time  of 
making  his  will)  and  his  death,  in  sueh  part  of  the 
BitUst>eU  estate,  therein  described  to  be  in  occfopHtion 
of  <7.  TnUey^  as  was  not  purchased  by  him  of  his  btlier's 
trustees?  2.  What  estate  or  interest  the  Plaintiff 
<7.  Smith  took  in  the  whole,  or  in  any,  and  what 
part,  of  the  real  and  personal  estate  of  T.  G.  S^nith 
under  his  will? 

This  case  was  twice  argued,  first,  in  Michaelmas 
term  1815,  by  Copley  Seijt  for  the  Plaintiff,  and 
Vaughan  Serjt.  for  the  Defendant,  and  againin  Easter 
term  i8>6,  by  Ijens  Seijt.  Tor  the  Plaintiff,  and  Shep^ 
herdj  Solicitor-General,  for  the  Defendant. 

Arguments  for  the  Plaintiff.  T.  G.  Smi^  took  an 
estate  for  life,  with  a  contingent  remainder  over  to  his 
younger  children,  as  tenants  in  common,  in  fee,  with 
another  contingency  in  favour  of  the  two  daughters  of 
the  testator,  which  did  not  take  place.  This  double 
concurrent  contingency  .has  been  called  a  contin- 
gency with  a  double  aspect  By  suffering  a  recovery, 
T.  G.  Smith  destroyed  the  contingent  remainders.  If 
so^  he  had  a  power  of  disposing  by  will,  and  the  estate 
passed  to  the  Plaintiff  G.Smith  by  his  devise  to  his 
two  children  as  tenants  in  common,  with  benefit  o^ 
survivorship  to  the  longest  liver.  The  priiiciple  is 
stated  by  Lord  Hale  in  PurefoT/  v.  Rogers  {a) ;  "  where  a 

(a)  iSaun^.^SS, 

con- 
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contingency  is  limited  to  depend  on  an  estate  of  free-       1816^ 
bold,  which  is .  capable  of  supporting  a  remainder,  it     ^  "~^"  ^ 
shall  not  be' construed  as  an  executory- devise^  but  a  v. 

contingent  remainder  only."  .  It^is^only  for  necessity,      Horlock^ 
that  a  disposition  of  this  kind  is  held  to  be  an  exe- 
cutory devise,  when  it  does  not  Fa]!  wiUiin  the  ^  usual 
rules  of  limitations  of  *real  property.      The « case  of 
Goodright  t.  Dunham, {a)  is  extremely  similar  to  this: 
the  argument  of  the  Plscintiff's  counsel  adopted  by  the 
Court  there  was,  <'  that  if  the  first  remainder  be  con-* 
tingent,  the  remainder  over  must  be  contingent  also, 
fijr  there  cannot  be  a  vested  remainder  after  a  contingent 
remainder  in  fee :  for  by  the  first  contingent  remaindei: 
the.whole  estate  is  gone." ..  Loddington  v.  Kyme  {b)  was 
cited,  as  hardly  distinguishable  from,  that  case.     These 
fees,  it  vtas  said,  were  not .  like-  one  fee  mounted  on 
another,,  but  either  one  of  them  was  to  take  effect.     It 
was  observed,  that  if  the  son  took  an  estate  tail,,  it 
would  do  as  well  .for  the  Defendant,  for  then  the  entail 
would  be  barred  by  the  recovery ;  so  is  it  here.  .  Doe^ 
Lessee  ofBrcfwn^  v.  Holmes  (c),  was  also  cited  as  appli- 
cable.   There,  the  testator  devised  to  his  son  for  life, 
remainder  to  the  heirs  male  or  female  •lawfully  to  be 
begotten  of  the  body  of  hi^  said  son. .  In  Goodright  v, 
Dunham^  it  was  not  argued  that  Jt  was  an  executory 
jdevise,  but  it,was  attempted  to  cut  down  the  word 
Jieirs  to  an  estate  tail,  construing  it  as  heirs  of  the 
.body.     But  Lord  Mansfield  says,  "  none  of  us  have 
a  doubt  but  that  both  are  contingent  remainders." 
iThis  cafie   has  been  followed  in  Doe^  d.  Cullman^  v. 
JEljy  (rf),  Doey.  Bumsall  {e\  Denn^  on  Demise  of  Webby 
v.  Puch/{f)yDoey  Ofii  Demise  ofComberbach^  v*  Perrin{g)^ 

(a)  Doug.  »64-  (d)  4^^tf3^3* 

(6)  2  Salk.  aa4.  S.  C.  3  JUv.  [e)  6  Term  Rep.  ^o. 

431-  {f)sTermR/p.29i. 

(0  9  BL  777.  and  3  ffllu  %Z7*  (g)  3  '^^'^  ^-  484- 
and  341. 

K  3  Ives 
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1816.       Ives  T.  Le^  {a)j  which  are  aH  finmded  mi  Chatrig^  v^* 
Dunham^  and  Loddingtan  ▼•  Kyme.     In  all  6f  tliem 
the  Court  proceeds  on  the  principle  abo?e  laid  down. 
The  only  question  is^  whether  there  are  in  this  case 
any  distinguishing  words,  if  there  b^  thqr  must  be  the 
words,  <<  issue  of  any  such  child  or  children.^    It  will 
probably  be  contended  that  it  is  to  be  eoiistrued  as  mst 
estate  tail  to  the  childrai  of  71  G.  Smitk^  and  that 
if  so,  the' remainder  to  the  daughters  is  a  vested  re- 
mainder, and  not  barred  by  a  recovery.     For  if  an 
estate  be  given  to  a  man  and  his  heirs  gfederally,  and 
there  be  a  limitation  over  in  case  he  die  without  issue 
of  his  body,   that  reduces  the  heirs  general  to  mean 
heirs  of  his  body.      It  is  a  question,  whether   this 
devise  does  not  mean  heirs  living  at  the  decease  6f 
T.  G.  Smith.    If  the  language  were,  *Hn  case  my  son 
shall  die  without  leaving  behind  him  any  child  or  chil* 
dren,  or  issue  of  any  child  or  children,  and  had  stopped 
there,  it  might  mean,  living  at  his  decease,  and  611 
within  the  case  of  Pcrter  v.  Bradley  {b)j  where  the 
words  "behmd  him*'  made  the  distmction.     Keittey 
V.  Fooler  {c\  and  Roe^  an  Demise  of  Sheets^  v.  Jejg^.  (d) 
All  hold,  that  where  any  trifling  circumstance  aids  that 
construction^  the  meaning  may  be  confined  to  a  dying 
without  issue  living  at  the  death  of  the  tenant  for  life. 
Faiifas'r.  Heron  (e),  is  thefirst  case  in  which  the  word 
« leave"  without  more,  confines  the  failure  of  issue  tt> 
the  time  of  the  decease  of  tenant  for  life.    Here^  in  like 
manner,  the  limitation  over,  is  to  take  dfect  fit>m  and 
after  the  decease  of  the  tenant  for  life.    Lord  Man^leU 
says,  the  word  heirs  cannot  have  two  meanings  in 
different  parts  of  the  same  will:  that  is  too  strong  a 
proposition;  but  the  same  word  shall  not  have  two 

(a)  3  term  lUp.  48S.  i».  (i)  7  Term  Rep.  5S9. 

W  3  Term  lUf,  14 j«  .  {e)  Pret.  in  Oftau  67. 

(0  WHmot,  298. 

different 
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dUlbf^nt  mettiiagB  in  tbe  same  instrummt  without  a 
necessity.     Here  the  defendant's  construction  calls  mi 
the  Court  to  give  two  diffirent  interpretations  to  tbe 
word  issuer  to  support  it     If  the  Court  should  deem 
tiiat  diere  is  any  esUte  tail  in  this  ease,  the  Plaintiff  is 
m   a  condition  to  contend  that  71  O.  Smith  todc  an 
estete  toil,  in  order  to  carry  into  effect  the  testator's 
gmeral  intent  | '  for  iC  not,  tbe  portion  of  either  of 
Ae  tenants  in  ecmmon  dying,  would  go  over  to  a 
stranger  from  the  otfier  children  of  71 6.  Smith :  tbe 
intent,  however,  is  dear  that  no  part  of  it  should  go 
aver,  whUe  any  issue  of  T.  Q*  Smith  remain :  the  general 
intent  must  prevail,  though  the  particular  intent  be 
iSiereby  defeated.    Doe^  d.  Cocij  v.  Cooper  (a),  Robinson 
%.  MobiPMn  {b)t  Doe  v.  Applin  (c).  Doe  v.  Smith  {d)^  are 
in  point.     It  is  in  so  in  all  cases  where  there  are 
tenants  in  common  with  remainder  over,  and  without 
cross  remainders.     The  Courts  have  said,  we  cannot 
imply  cross  remainders  between  more  than  two,  and 
there  may  be  more  than  two  issue;  therefore  an  estate 
tail  must  be  given  to  the  father.     In  Doe  v.  Cooper,  the 
words  firom  which  it  was  attempted  to  imply  cross-re- 
mainders were  the  same  as  here,  and  the  argument 
did  not  prevwL      In  Dae  v.  Abey  (e),  there  was  an 
instance  of  an  estate  in  common,  with  benefit  of  sur* 
vivorship.    In  "Buarte  v.  Weekt  {f\  it  was  lield  a  joint 
tenancy.     Therefore,  T.  6»  Smith  either  took  an  estate 
for  life  with  contingent  remainders  over,   which  he 
might  bar,  or  an  estate  tail,  which  also  he  might  bar  by 
his  recovery.    As  to>  the  second  wiU,  there  can  be  no 
authorities  on  it     It  is  all  rendered  intelligible  by 
putting  in  a  parenthesis  the  words  <^  excepting  the 


1816. 


Smith 


HORLOOK. 


{a)  tEajtfitg. 
(A)  sBmrr.sZ. 
(c)  4  Ttrm'JUp.  8s« 


{i)  7  Term  tUp.  531. 
Cr)  I  MttuU  CsT  Sel*w,  44S. 
(/)  %.Ro*Jlhr^^o.pLs» 
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1816. 

^^  ■  ^     ut. 

Smith 

Hor£xx:k.: 


house  ftnd  land  which  I  bought  of  my  &ther's  tmstDes 
at  Bittemett,  together  with  the  furniture  thereof.** 

.    For  the  Defendant  it  was  argued,  that  T.  6.  Smith 
took  only  an  estate  for  life,  and  that  there  was  a  j^emain- 
der  in  tail,  expectant  on  his  decease,  to  all  his  children 
except  the  eldest  son,  (supposing  there  should  be  two 
or  more  besides  bi^l9)  as  tenants  in  commoni  with  cross 
remainders,    with   a   vested  .  remainder  in  fee  to  the 
daughters;  and  if  so,  the  recovery  suffered  by  T.  G.Smiihy 
the  tenant  for  life,  would  be  inoperative  to  cut  off  the 
entail.     No  one  could  purposely  have  worded  the  will 
more  directly,  to  prevent  the  first  taker  from  taking 
more  than  a  life  estate.  *  First,  it  is  devised  to  him  for 
life.     There  are  many  instances  where  that  estate  is 
enlarged, .  but  here,  if  the  first  taker's  estate  were  en- 
larged, there  are  three  clear  intents  frustrated,    i.  The 
eldest  son  would  be  let  in  as  heir  in  tail,  whom,  the  tes- 
tator has  excluded  by  express  words.  •  In  addition  there 
is  the  circumstance  of  a  tenantcy  in  common.     The 
doctrine  of  seeing  a  fancied  general  intent  to  control  the 
particulaf  intent,  has  been  carried  much  too  far.     In 
Sauthby  v.  SUmehouse  {a\  a  will,  made  by  a  feme  covert 
with  power  to  appoint,  devised  '<  to  my  husband  for  liie 
the  profits  of  my  estate  at  B.  and  C,  and  after  the  death 
of  my  husband,  I  give  my  said  estates  to  my  children^  if 
1  should  leave  any,  to  survive  m/e,  but  in  case  I  should 
leave  no  such  child  or  children,  nor  the  issue  of  sucl\ 
child  or  children,  and  after  the  decease  of  my  dear  hus- 
band, I  give. the  said  estates  to  J.  Htdton^  making  him 
hereby  sole  heir  of  this  my  will."     The  question  was, 
whether  the  children  took  a  fee,  or  whether  there  was 
an  estate  tail  with  a  vested  remainder  in  fee  to  HuHon. 
It  was  held  clear,  by,  both  sides,  that  "  my  said  estates" 
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were  sufficient  to  carry  the  fee.  ^  She  left  a  child  who  siir-       1816. 
vived  her^  and  died  an  infant.     It  was  insisted  on  for  the 
Plaintiff,  (the  heir  at  law  of  the  appointor,)  that  the  child 
took  an  estate  tail,  but  that  the  fee  did  not  pass  either  to     Hoblock. 
the  heir,  or  to  Hutton.  The  uncle  insisted  that  the  infant 
took  an  estate  in  fee,  as  under  a  devise  of  a  fee  with 
a  double   aspect,  according   to  Loddington  v.  Kyae. 
Lord   Hardwicke  was   clear  that  the  child. took  an 
estate  tail  by  this,  though  an  imperfect  will ;  he  cites 
Forth  V.  Chapman,  {a)   "Lord  Hardmckef  there  too,  con- 
sidered whether  the  children  would  take  joint  estates, 
and  he  says,  if  they  took  a  fee,  they  must  have  taken 
as  jointrtenants,  and  he  states  the  difficulties  attoid- 
ant  on  such  a  construction.     It  is  part  of  the  Plain- 
tiff's argument  for  an  estate  tail  to  the  father,  that  if 
estates  tail  are  given  to  the  children,  and  the  remainder 
over  is  limited  only  on  the  decease  of  all  the  children 
ivithout  issue,  if  th^re  be  ik^ee  or  more,  and  one  dies 
without  issue,  nothing  in  the  will  gives  it  over  to  the 
other  xhildren,  nor  yet  to  the  daughters,  who  are  to 
take  only  on  failure  of  all  the  son!s  children.     If  the 
children  of  T.  G.  Smith  take  as  joint-tenants,  it  removes 
that  difficulty,  for  the  survivor  would  take  the  whole, 
and  it  is  provided  how  the  parts  of  those  who  die  shall 
be  disposed  of.  If  this  be  a  contingent  fee  to  the  children, 
it  cannot  be  argued  for  a  moment  that  there  can  be  a 
vested  remainder  over.  The  rule  against  implying  cross 
remainders  between  more  than  two  has  been  long  since 
relaxed,  especially  in  the  case  where  the  limitation  over 
is  of  the  whole  estate,  which  circumstance  alone  has 
been   deemed    sufficient    to    raise    the    presumption. 
Where  the  testator's  intent  is  that  the  whole  estate  is 
to  go  over  together,    cross,  remainders  shall  be  im- 
plied in  the  mean  time.    In  JDoe,  Lessee  qf  Gorges^  v. 
Webb  {b\  it  was  held  that  wherever  an  intent  was  to  be 

{a)  I  P.  JFmj.  663.  (h)  AnUf  L  234. 
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cdleeted,  that  there  should  be  cross  remainders^  thottgh* 
Hot  said  in  express  words  it  should  be  so.     And  in  Doe 
r.  Surnsallf  Lord  Kent/on  himself  inclined  to  that  doc- 
frtAe»  and  agreed  that  cross  remainders  might  be  im« 
pUed  between  more  than  two»    No  reason  why  they 
fiaay  not  be  implied  between  three  or  more,  was  eter 
given,  except  the  insufficient  one,  that  it  woald  create 
confusion  in  calculating  the  shares.    Hei*e  it  is  intended 
that  all  should  go  over  together,  and  that  Ann  and  liafy 
Smith  were  to  take  the  whole,  or  none*  It  is  objected,  that 
the  Defendant's  construction  uses  the  word  issue  in  two 
senses.    There  is  no  ground  for  the  remark:  the  imme- 
diate oaring  of  T.  G.  Smith  are  called  children,  a  d^ 
iignoHo  pertoniSf  and  all  the  descendants  of  the  children 
are  comprehended  under  the  tesrm  itsue;  if  a  son  of  T^ 
G.  iSireiM  were  to  die  leaving  issu^  that  issue  would 
stand  in  loco  parentisy  and  take  per  stirpes.    If  the 
estate  for  life  to  71  G.  Smith  were  omitted,  and  suppos- 
ing this  were  merely  a  devise  to  the  child  of  T.  G.  SnUtk 
in  fee,  anddlerwards  over  in  default  of  issue  of  that 
child  of  T.  G.  Smithy  it  is  the  ordinary  case  of  a  fee,  cut 
down  to  an  estnte-tail,  by  the  words, . "  without  leaving 
issue"  of  such  child,  after  the  devise  to  him  and  his  heirs. 
The  testator's  object  was,  to  give  T*  G.  Smith  an  estate 
for  life;  to  give  his  children  and  the  issue  of  his  chil* 
dren  to  the  remotest  posterity  estates-tail,  and  in  the 
event  of  their  failure,  then  over  to  his  two  daughters. 
In  this  point  of  view  it  does  not  controvert  ZxN/xffi^/on  v. 
Kyme,  but  falls  within  Southby  v.  Stonehousej  and  Doey 
tfft  Demise  ofBarnardy  v.  Beason.  {a)    In  the  lattef  case 
it  was  held  an  estate-tail  in  the  children,  with  a  vested 
remainder  in  J.  H.     There  the  estaUhtail  in  the  chil- 
dren was  created  by  the  words,  "in. case  my  said  niece 
shall  die  without  issue  of  her  body,  then  living,  or  in 


(a)  3  mij.  %A%^ 
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I  all  sncb  iiMe  AmU  die  without  issue:''  the  decision       1816. 
was,  not  that  the  children  took  a  fee,  but  a  vesled  re-       'gj^^ 
nudnder  in  tail,  created  by  the  word  ^*  issued'  used  after-  ^. 

wttdi:  it  migfat  as  well  be  said^  that  the  word  « issue''  HoauxnC 
was  used  in  two  senses  there,  as  children  of  children,  and 
deseoMknts  of  them.  WetMjf^  en  Demise  of  ManUy^ 
^t.BoeoilL{a)  Devise,  iii  case  my  son  T.  M.  happen  to* 
die  before  he  is  married,  my  wiH  is  that  my  brnds  shall 
descend  ecjuaUy  to  my  two  daughters  and  thrir  heirs»^ 
and  if  they  die  onmarried,  or  there  be  no  issue  of  their 
respeetiTe  marriage%  then  to  my  nephew.  It  was  held 
tha(t  the  daughters  took  an  estate-taiL  So^  in  Bomilfy' 
V.  James  {b\  which  point  the  Court  expressly  decides^ 
tbe  estate  in  fee  first  given  is  narrowed  down  tb  an- 
estate-taiJ.  Tem^,  on  DemiuqfAgar^  v.  Agetr.  (c)  De* 
vise  to  Jokn  Agar  and  his  heirs  for  ever,  of  a  certaia 
part  of  the  estate^  and  of  nine  other  doses^  on  conditioi]^ 
to  pay  the  testator's  daughter^  Eiiz.  Agar^  loLper  arm^ 
^  and  in  case  my  son  and  daughter  both  happen  to  die 
without  having  any  child  or  issu^  then  to  ray  n^ew 
BUhard  Agar  :**  though  the  estate  first  given  to  J.  Agar 
was  to  him  and  his  heirs,  yet  as  the  subsequent  words 
were  ^'  in  case  he  shall  die  without  having  any  child  or 
issue,"  that  made  it  an  estate-tail,  not  an  executory 
devise  over  on  a  contingency  with  a  double  aspect ;  but 
a  remainder.  K  any  number  of  limitations  be  in  a 
course  of  succession,  (for  there  can  be  no  succession 
after  a  fee,)  they  are  all  contingent  remainders,  and  not 
executory  devises.  Goodrighi  v.  Dunkam  iM  in  one  view 
an  authority  for  the  Defendant;  for  the  words  were 
there  stronger  to  give  <7.  Laming^  than  here  to  give 
T.O.amiikj  an  estate-tail,  viz.  <<  in  case  J%  Ij.  (the  tenant 
for  Ufe}  die  without  issue."  AH  the  cases  cited,,  or  to 
be  found,  turn  on  the  event  of  the  first  taker,  the  de- 

(a)  Cat.  temp.  Hard^.  %s^  (4  i^BaJt$%S3* 

{6)  >f«rr,  YI.  263. 
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1S16.       visee  for  life,  dying  without  issue,  or. without  leaving 

'^^  ''      '     issue ;  and  wherever  it  is  to  go  over  on  his  not  ".  leav- 
Smith  ^ 

V.    -      ing  issue,"  that  makes  him.  tenant  in  tail,  though  he 

BOBLOCK0  had  before  a  vested  estate  of  inheritance.  Iii  Doe  v. 
Bumsall  (a)  there  was  not  merely  the  indefinite  failure  of 
issue,  there  was  the  dying  under  twenty-one.  Here  the 
failure  of.  issue,  is,  of  any  issue  to  the  remotest  poste- 
rity. This  is  a  clear  vested  remainder  in  the  daugh- 
ters of  the  testator,  who  were  in  eUe  at  the  time,  sub- 
ject to  be  devested,  as  the  sons  from  time  to  time  were 
bom..  It  is  a  criterion,  that  if  both  the  limitations 
may  vest,  it  cannot  be  a  contingency  with  a  double 
aspect,  or  concurrent  remainder.  No  doubt,  if  a  son  of 
T.  G.  Smith  had  been  born,  the  estate  would  have  vested 
in  him.  Mr.  Feame  {b)  comments  on  the  case  of  Gtd- 
liver  V.  Wicket  (c),  (which  was  a  devise  after  the  testator's 
wife's  death  to  such  child  as  she  was  then  enceint  with, 
and  the  heirs  of  such  child,  but  if  such  child  should  die 
under  twenty-one  years,  leaving  no  issue  of  its  body,  the 
estate  to  go  over) ;  if  the  child  tliere  were  never  bom, 
then  the  remainder  over  was  to  vest ;  if  the  child  were 
bom,  then  the  fee  was  to  vest  in  the  child,  but  if  the 
child  were  born,  and  died  under  twenty-one,  both 
would  vest,  which  can  never  be  true  of  a  contingent 
remainder.  Mr.  Feame  observes,  that  it  was  good  as 
an  executory  devise,  because  it  was  to  take  effect  within 
the  time  the  law  prescribes,  if  at  all,  and  tliat  the  num- 
ber of  contingencies  was  not  material,  and  the  Court 
were  obliged  to  confine  those  words  to  the  time  of  the 
decease  of  the  life  in.  being,  this,  therefore^  would  be  a 
good  eicecutory.  devise  according  to  Gidliver  v.  Wicket* 
It  may  be  good  as  an  executory  devise,  though  there 
are  preceding  estates  capable  to  support  it  as  a  contin- 
gent remainder.  Doe^  Lessee  ofGilman^  v.  Flvy  is  sub- 
fa)  zWiU.  »4r.  (r)  X  WiU.  105. 


ny^,  Feame,    Executory  Dc 
wuejf  6  edit  396. 
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ject  to  the  same  Mswer  as*  Goodwright  v.  Dunham.  1816. 
ThethH.  (?.* took  only  ah  estate  for  life,  with  remainder 
over  if  H,  Gilvej/y  not  if  the  children,  shall  have  no 
issue,  and  the  distinction  is  taken  by  Lawrence  J.  In  HoruickJ 
the  judgment,  he  points  at  it  directly,  and  says  the 
limitation  over  is  in  default  of  the  persons  themselves^ 
and  not  of  their  heirs.  The  words  <<  leaving  any  law* 
folly  begotten  issue^''  do  not  mean  at  any  particular  time, 
bat  a  general  and  indefinite  failure  of  issue*  Forth  v. 
Chapman  has  always  been  considered  as  a  great  leading 
case,  and  in  Crooke  ^,  Devandes{a\  it  was  much  consi- 
dered by  Lord  Eldon  Chancellor,  who  says  he  had* 
beard  it  .cited  for  years,  and  by  Lord  Kenyan  himself, 
and  never  knew  it  shaken.  As  to  the  second  unintelli- 
gible will,  the  words  "property  real  and  personal"  would 
pass  the  fee  to  the  two  children  as  tenants  in  common, 
and  if  one  had  died  after  the  testator's  decease,  the 
whole  would  have  gone  to  the  other.  But  not  so  here, 
although  it  is  said  that  there  ore  words  here,  which 
shew,  that  the  testator,  though  he  has  created  tenants 
in  common,  has  added  the  benefit  of  survivorship. 
Bagwell  V.  Dry.  {b)  The  devise  to  G.  Smith  must 
be  construed  by  taking  out  of  the  will  all  except  that 
which  is  intended  to  be  devised.  The  exception  is 
difficult  to  understand:  it  must  be  excepted  out  of 
sometlung  in  which  it  was  included ;  the  excepted  part 
never  was  in  the  occupation  of  Jos.  TiUey^  therefore  it 
could  not  be  excepted  out  of  the  land  in  the  occupation* 
oijos.  TiUey.  It  could  not  mean  any  thmg  else,  but 
k>  except  It  altogether  out  of  the  will :  if  it  be  read  thus,^ 
that  he.  «  bequeaths  all  his  property  real  and  personal 
to  his  two  children,  provided  that  Geo.  Smith  take  the 
farm  at  B.  in  the  occupation  of  J.  Tilly:  I  leave  to 
them  in.  common,  and  the  longest  liver  in  fee-simple ;" 
the  will  isdnsensible :  but  the  interpolation  of  the  word 

(a)  9  rir^.  195.  203.  (^)  iP.fVms.joo. 
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<<  wbicb''  after  the  wards  <«fiir6iUiire  cbereo^"  maka^ 
the  w^ple  intelligible.    Thea  the  effect  of  it  is,  *^  one 
part  I  deiise  to  my  children,  as  tenants  in  'common^  the 
other  part  I  devise  to  my  children,  as  tenants  in  oommoii^ 
with  benefit  of  sur?ivorship."    The  testator  knew  what 
would,  and  what  would  not  survive^  as  appears  by  hiai 
will.     Why  should  he  insert  any  exception  at  all,  if  he 
djd  not  wish  to  give  this  part  differently  from    the 
rest  ?  His  meaning  is,  *^  as  to  the  house  and  the  land 
which  belonged  to  my  father's  trustees,  I  mean  that  th^ 
longest  liver  should  have  them  by  survivorship.^    The 
wonl  *^  which''  at  first  stood  in  the  original  will  fMommg 
the  description  of  the  house ;  then  the  testator  struck  ottt 
die  word  <<  which,"  in  order  to  interline  thewords  <<  toge  -^ 
ther  with  the  furniture  thereoi^"  but  accidentally  omitted 
to  replace  the  word  ^  which"  after  them,  as  he  intended 
to  do*     But  supposing  the  word  ^^  which"  omitted,  it  is 
intdligible,  though  not  good  grammar.    If  the  Defend- 
i»t^s  argument  on  the  first  will,  is  right,  nothing  de- 
vised by  the  first  will  passed  by  the  second ;  but  as  to 
the  other  property  devised  by  the  second  will,  O.  Smith 
took  only  one  moiety  of  what  the  testator  says  he  bou^^ 
finom  his  fisher's  trustees. 

Ai^guments  in  rq^Iy.  In  Doe  v.  Cooper  the  words 
^  die  same  premises"  were  held  not  to  carry  cross*re-< 
mahoders,  and  none  can  be  im{died  here.  But  cross* 
remainders  would  not  help  the  Defendant,  for  if  thent 
were  fiwur  children,  diree  sons  besides  the  eldest,  imd 
the  dixee*  die  without  issue,  leaving  die  eldest,  no' 
oros^-remaiader  to  the  ddest  would  arise,  yet  die  estate 
would  not  go  over,  because  there  is  still  a  child,  and 
may  be  issue  of  a  child.  Chdkver  v.  Widtet  does  not 
apply,  (and  it  is  stated  in  JVilsom  that  three  Judges  of 
this  Coitft  held  the  contraiy).  It  wae  unnecessary  there: 
to  decide  whether  it  was  an  executory  devise  or  a  con- 

14  tingent 
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tin^^nt  remaiader;  and  the  Judges  do  not  affect  to  de- 
cide it :  if  any  estate  were  given,  it  syfficed.    These  are 
both  equally  contingent  remainders.     One  or  other  pf 
them  must  start  at  the  decease  of  T»  G.  SmitJi:  either  is 
equally  supported  by  the  estate  for  life  of  T.  G.  Smith. 
T*his  is  a  perfect  example  of  a  contingency  with  a  double 
aspect  Doe  v.  Reason  is  referred  to,  only  for  the  strong 
terms  there  used,  to  shew  how  cl^rly  it  was  intended 
that  there  should  be  a  general  fiulure  of  issue,  a  studied 
care  that  it  should  be  manifest.     That  therefore  is  not 
like  this  case,  where  from  the  solitary  introduction  of 
this  word  ^'  issue"  in  one  clause^  the  whole  conclusion  is 
to  be  built,  that  the  estate  is  not  to  go  over  on  the  fiiilure 
of  the  children  and  grandchildren  at  the  decease  of  tb^ 
first  taker,  but  in  failure  of  issue  generally.     The  case 
oiSouthly  V.  Skmehonse  is  not  applicable  to  the  present 
case,  where  the  Plaintiff  contends  that  it  is  neoessary  to 
^vc  an  estate-tail  to  the  first  taker,  because  those  com- 
ing after  take  in  common.     In  SapUhby  v.  Sionehatsse  the 
Lord  Chancellor  lays  great  stress  on  the  inconvenience 
of  the  joiat-temmcy  in  fee^  and  all  Jbis  reasons  turn  on 
the  inconvenience  of  survivorship,  which  do  not  apply 
here.     Wedthf  v.  Bosvill  does  not  resemble  this.    The 
Defendant's  counsel  in  vain  deny  that  they  use  rtie  word 
<<  issue"  in  a  double  sense.    If  the  latter  words,  ^^  issue  of 
any  such  child,"  had  not  been  here^  this  would  have  been 
precisely  the  case  of  Goodright  v.  Dunham.  Those  words 
being  her^  if  the  tiestator  ineant  that  any  issue  of  t^e  chil^ 
dren  should  take  a  fee,  there  is  no  difficulty  in  it     The 
Court  will,  if  they  caUf  avoid  that  construction  which 
would  leave  one  pf  the  issue  of  T.  G.  $mith  wholly  un<- 
provided  for;  namely,  in  case  one  pf  the  children  shoul(} 
die,  living  T.  G.  Smithy  and  leaving  a  child;  but  what** 
ever  that  hardship  he,    that  uopro.vlde4  gra^dpbild 
irauld  no  fuore  take  an  estate^tail  on  the  D^fepdiuitV 


1816. 


con- 


144 


CASES  IN  MICHAELMAS  TERM 


1816. 


construction,  than  take  the  fee  on  the  Plaintiff's  con- 
struction. The  testator  has  introduced  the  word 
«  issue''  into  the  second  clause  only,  and  not  into  the 
first,  and  if  ^'  issue"  means  grandcliild,  whether  he  has 
used  it  so  eftectively  as  to  enable  that  grandchild  to 
take,  or  not,  yet  it  will  not  cut  down  the  fee  before 
created.  Tenny  v.  Jlgar  bears  no  analogy  to  this  case. 
It  is  alleged,  that  in  all  other  cases  the  estate  is  to  go 
over  on  the  decease  of  the  first  taker  without  issue ; 
here,  on  the  decease  of  the  children  of  the  first  txiker 
without  issue.  What  distinction  this  makes,  is  not  in- 
telligible: the  question  is,  who  takes  the  estate-tail?  It 
is  fi  petitio  principiii  to  say  it  goes  over  on  the  extinc- 
tion of  the  issue  of  the  first  tenant  in  tail;  the  whole 
question  is,  whether  they  are  tenants  in  tail  or  not.  'If 
it  be  an  estate-tail,  the  remainder  is  a  vested  remainder, 
because  there  remains  some  portion  of  the  fee  to  be 
given.  The  words,  "  leaving  issue,"  mean  an  indefi- 
nite fiiilure  of  issue,  and  then,  there  is  no  tenancy  in 
tail,  and  the  contingent  remainders  are  destroyed ;  but 
if  it  be  a  tenancy  in  tail,  it  is  barred  by  the  recovery. 
As  to  the  will  of  7*.  G.  Smithy  it  may  be  inferred  6*0111 
the  testator's  striking  out  the  word  "  which,"  that  it 
ought  not  to  be  there,  and  was  purposely  cancelled ; 
aad  the  argument  is  stronger  for  its  absence,  than,  if  it 
hajjL  never  been  tliere.  It  is  said,  there  is  no  reason 
wtiy  the  testator  should  except  the  house  bought  of  his 
fiiither's  trustees  out  of  the  operation  of  his  will.  There 
may  be  none,  there  is  none  apparent,  but  the  testator 
has  done  it,  and  the  consequence  is,  he  dies  intestate  as 
to  that  part.  This  brother  and  sister  being  illegitimate, 
could  not  succeed  to  each  other,  and  theirefore  there 
was  a  reason  why  he  should  give  them  an  estate  in'com- 
mon,  with  a  clause  of  sorvivorship.  The  parenthesis 
akme  makes  it  intelligible.  Grammar  must  at  all  events 
be  vbiated.    At  least,  it  is  an  ill-formed  sentence;  but 

there 
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there  is  no  ogse,  where  a  word  struck  out  by  the  tesu- 
tor,  has  been  replaced  by  the  Court. 

Cur.  adv.  vidt. 

*The  following  certificate  was '  afterwards  sent  to' the  ' 
Court  of  Chancery. 

Tliis  case  has  been  argued  before  us :  we  have  con- 
sidered it,  and  are  of  opinion, 

First,  That  the  testator  Thomas  Grace  Smith  had,  at 

the  time  of  making  his  will,  and  at  the  time  of  his 

death,  an  estate  for  life  only,  in  such  part  of  the  Bittes* 

vaeU  estate  as  was  not  purchased  by  him  of  his  father^s 

trustees. 

Secondly,  We  find  it  very  difficult  to  ascertain  the 
trae  construction  of  a  will  so  strangely  worded  as  this' 
will  o(  Thomas  Grace  Smith  is,  but  after  the  best  con- 
ttderation  we  could  give  it,  we  are  of  opinion,  that  the 
Plaintiff  George  Smith  takes  under  the  will  of  Thomas 
Grace  Smith  all  his  property,  both  real  and  personal, 
and  his  whole  estate,  and  interest  therein. 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 
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Ward  ».  Nethercoate. 


Nov.  6« 


TTHE  Plaintifl^  in  the  affidavit  whereon  he  had  held  where  aPkiiK 
the  Defendant  to  bail,  described  himself  as  being  ^•"***"l,. 
of  Eensinglton^  yeoman ;  he  sued  in  this  causey  as  he  j^^^'^ewas 
had  in  many  others  against  the  same  Defendant,  in  unknown  to 

the  Defendant^ 
and  his  terviat  refused  to  disclose  it,  the  Court  ordered  that  the  affixing  a  notice  of 
aUowance  of  bail,  and  notice  fif  this  rule,  in  the  prothonotary's  office,  should  be  good 
strrice* 


Vol.  VII. 


person, 


14^ 
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p^rsoQ)  without  the;  intervention  of  any  attorney ;  tfteir 
diligent  enquiry  made. at  K^nsingUm^  the  Plaintiff  coulcL 
not  be  found  resident  there^  and  his  abode  was  un— 
known  to  the  Defendant ;  and  b  messenger,  who  had 
qn  some  other  business  brought  a  letter  from  the 
Plainti£Pto  the  Defendant's  attorney,  and  on  whoin  tho 
latter  then  served  notice  of  justification  of  baQ»  had 
refused  to  disclose  the  Plaintiff's  r^idence;   uq4iw 
these  circumstances  on  the  motion  of  Faughan  Seijt- 
for  the  defendant,;  the  Court  granted  a  rule  nish  ^k9f> 
the  putting  up  in  the  prothonotary's  office  a  notion,  of 
allowance  pf  bail,  should  be  gqpd  service  and  ordered 
that  in  the  meantime  proceedings  should  be  stajid»  and 
that  thei  putting  up  notice  of  this  rule  in  the  protho- 
notary's  office  should  be  good  service  thereof 


Where  an  at- 
torney has 
waved  hit  pri- 
vflege  tosue 
in  MuUkuXf 
by  laying  the 
yenne  in  an* 
other  county^ 
he  cannot  avail 
himself  of  his 
privileg^e  to 
amendby 
changing  the 
veUMe  to  MUi' 
dleux* 


Lewis,  one,  &c.  v.  Sdellex* 

TPHE  Plaintiff  was  an  attorney  residing  in  the  country: 
he  sued  by  attachment  of  privilege  returnable  in 
Trinity  term  last,  and  instructed  his  agent  to  lay  tlie 
venue  in  Middlesex*  The  agent,  however,  laid  the 
venue  in  Kent^  in  which  county  the  Defendant  and 
witnesses  lived,  and  the  transaction  arose.  The  De- 
fendant did  not  plead  until  the  27th  Jubf^  when  it  was 
too  late  for  trying  the  cause  at  the  Kent  summer  assizes 
1816. 

Vaitghan  Serjt,  now  moved  to  amend  the  declar- 
ation  by  changing  the  venue  to  Middlesex^  observing, 
that  it  could  nbt  prejudice  the  Defendant  in  point  of 
time,  for  a  trial  in  Middlesex  could  be  soon^  had  than 
in  Kent:  it  was  also  a  sufficient  reason,  that  the 
♦9  Phiin- 
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PSsintiff  wished  to  avail  bimBelf  of  his  privilege  by 
suiBg  in  the  Court  wbere  he'  was  supposed  to  be  always 
prasmt  To  shew  chat  the  amendment  might  be  made 
in  thia  stage  o(  the  causey   he  cited  Cooke  v.  Skone, 
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1816. 

Lewis 

Shblley. 


Per  Otriam.  The  Plaintiff  has  waved  his  privilege, 
which  may  be  called  an  odious  privilege,  (not  speak- 
ing with  reference  to  this  particular  instance,)  in 
regard  to  the  Dcf&ndiint,  and  has  laid  his  action 
itt  that  county,  where,  in  respect  to  the  Defendant 
it'  ought  to  be  laid';  and  we  think,  that  as  he  has 
oiioe-  wttved  it,  there  is  no  ground  for  bringing  the 
venue  bttdtk 

Rule  refused. 


Rogers  and -Another  v.  James. 


ATov.  7. 


'^FifiS'  was  an- action  brought  by  the  assignees  of  a  AcommiMion 

bankrupt  to  recover  certain  property,   and  on  jj^^^^^^  ' 

the  trial  of  the  cause  at  the  Winchester  summer  assizes,  poned  on  a 

1B16.  before  i^irit  J.,  the  Plaintifife,  in  order  to  sup-  debt  due  to 

-..-  .,  ^  ,.         -,fthe  petitionioe 

port  theur  title^  gave  evidence  of  a  commission  of  bank-  creditor  in  the 

mpt  which  had  issued  on  the  petition  of  the  Plamtiff  character  of 

ifi^m,  founded  on  a  debt  which  had  been  due  to  Mrs.  '^^gh^^e 

Bbgtrs  deceased,  in  her  lifetime,  and  to  which  he  made  have  not  ob- 

tMe,  as  her  executor;  but  the  only  probate  of  her  will  J*^^ *  P^^ 
..-.,,         „  ,    ^         ,  .    .  ,    bateonaium- 

wfiieh  he  had  sued  out  before  the  commission  issued,  dent  stamp  at 

bore  a  stamp  denoting  an  insu£9de|it  duty  for  the  value  ^^  ^^^  ^^^^ 

^ity  c   ■  ■■- — *  - — 


.iMued,  if  he  af- 
terwards obtanu  a  valid'  probata  fbr  that  has  rdation  back  to  the  tettator's  death. 


L2 


of 
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1816.       of  the  effects  of  the, testatrix;  and  when  the  Pkintiffii 
had  in  a  former  action  sued  the  same  Defendant  for  the 
present  demand,  they  had  been  nonsuited  on  account  of 
the  insufficiency  of  the  duty  denoted  by, the  stamp  on. 
the  probate,  which  disabled  the  Haintifis  firom.giTing^ 
.the  probate  in  evidence.     Ihe  Plaintiff  Rogers  had, 
now  obtained  a  stamp  to  be  affixed  to  the  prolMtte^  de- 
noting a  larger  and  sufficient  dut^,  which  he  had  ainoe 
paid;  but  Pell  Serjt  for  the  Defendant,  objected,  that: 
inasmuch  as  the  Plaintiff  Rogers  had  not  that  available 
probate  when  he  sued  out  the  commission  of  bankrupt 
upon  his  oath  of  the  debt  then  due  to  him  as  eMctttor, 
he  had  not  such  a  debt  then  due  to  him,  as  would  sap-  * 
port  the  commission ;  and  that  the  PJaintifls  must  ther&-  - 
fore  be  nonsuited.    Park  J.  was  of  opinion  that  the 
right  being  vested  in  the  executor  by  the  will  of  the 
testatrix,  the  valid  probate,  when  obtained,  had  relation 
back,   and  shewed  that  such  a  debt  was  due  to  the 
Plaintiff  JZt^^5  at  the  time  the  conunissi<m  issued,  and 
the  Haintiffi  obtained  a  verdict 

Pell  now  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit,  or  have  a  new  trial,  upon  die  same  objioetiony 
contending  that  this  was  not  like  the  ordinary  case  of 
an  action  commenced  by  an  executor  before  probate^ 
wherein  if  probate  be  obtained  pending  the  caus^  it 
suffices :  for  he  argued,  that  if  it  had  been  made  known 
to  the  Lord  Chancellor  before  the  commission  issued, 
that  the  petitioning  creditor  derived  his  right  to  the  • 
debt  through  a  probate  which  had  an  insufficient  stamps 
he  would  never  have  permitted  the  commission  to  issue; 
and  if  the  same  fact  had  been  disclosed  to  the  Lord. 
Chancellor  after  the  commission  had  issued,  he  would 
have  superseded  die  commission.  He  admitted  he  had 
found  no  decided  case  in  pomt,  but  the  principle  of  the 
bankrupt  laws  required   that  a  petitioning  creditor 

6^  should 
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•hould  be  fully  and  completely  invested  with  all  his 
legal  rights,  before  any  commission  could  properly  issue 
on  Uspetition. 

The  Court  unanimously  were  dear  that  the  probate^ 
after  the  additional  stamp  affixed,  made  the  Pkindff '^ 
tide  perfisct  by  relation,  and  they  instanced  the  case  of 
deeds,  which,  under  the  late  statute,  and  of  agree- 
ments, which,  at  all  times,  if  written  on  no  stamp,  or  an 
insufficient  stamps  were  made  good  by  affixing  a  stamp, 
or  an  additional  stamp,  without  fresh  execution  by  the 
party;  and  Pari  J.  dted  TAynn^  v.  Pro^A^ro  (a),  as  being 
in  point,  and  they 

Befiised  the  Ruk.. 


Benton  v.  TnoRNHiLLy  late  Sheriff  of  NoRFOZiK*      Nov.  8. 

T  N  trover  against  the  sheriff  for  goods,  upon  the  trial  A  fiurmer  gate 

before  Gibbs  C.  J.  at  the  Nbmich  summer  assiaes,  \^'?ff  ?^ 

I8I6,  it  appeared,  that  Sparraa,  a  fcnner.  hadbor-  tt^^ 

rowed  of  die  Plainti£^  who  was  his  brother-in-law,  cer-  secure  a  debt, 

tain  sums,  for  the  balance  whereof  he  was  indebted  to  |J*  ^^ 

him  in  6oo/.,  and  was  also  indebted  to  WiUett  in  600^  took  poMcs- 

The  Plaintiff  sent  his  son,  who  had  been  in  the.  habit  of  ^^*"*^^ 

occasionally  residing  there  as  a  guest,   to  Sparraafs  f^nn  while  he 

house,  to  obtain  from  him  a  bill  of  sale  of  his  farming  conyerted  the 

stock,  assecurity  for  the  debt.  Benim  the  son  obtained  •*^!''  •*"'  ^ 
'  vendor  abo 

a  biU  of  sale  of  all  Sparrffafs  effects,  dated.  26th  Septem^  continued  to 

4er,  and  expressed  to  be  in  consideration  of  600/L,  but  retideon  the 

farm*  and  ex- 
erdfed  acts  of  ownership  over  parts  of  the  stock :    Held  that  the  debt  being  bond 
fide  dne^  and  the  bill  of  sale  taken  with  a  view  to  recover  that  debty  the  jury  were 
warranted  in  fiadiag  the  bill  of  sale  good  agaimt  a  judgment  creditor  taking  the 
iteck  ia  ezQcution* 

L  3  not 
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1816.       visee  for  life,  dying  without  issue,  or  without  leaving 
issue ;  and  wherever  it  is  to  go  over  on  his  not  ^Vieav- 
ing  issue,"  that  makes  him.  tenant  in  tail,  though  he 
had  before  a  vested  estate  of  inheritance. .  .In  Doe  v. 
BumsalUa)  there  was  not  merely  the  inde6nite  failure  of 
issue,  there  was  the  dying  under  twenty-one.     Here  the 
failure  of*  issue,  js,  of  any  issue  to  the  remotest  poste- 
rity.   This  is  a  clear  vested  remainder  in  the  daugh- 
ters of  the  testator,  who  were  in  eise  at  the  time,  sub- 
ject to  be  devested,  as  the  sons  from  lime  to  time  were 
bom*.    It  is  a  criterion,  that  if  both  the  limitations 
may  vest,  it  cannot  be  a  contingency  with  a  double 
aspect,  or  concurrent  remainder.   No  doubt,  if  a  son  of 
T*  G.  Smith  had  been  born,  the  estate  would  have  vested 
in  him.     Mr.  Feame  {b)  comments  on  the  case  of  Gtd" 
liver  V.  Wicket  (c),  (which  was  a  devise  after  the  testator's 
wife's  death  to  such  child  as  she  was  then  enceint  with, 
and  the  heirs  of  such  child,  but  if  such  child  should  die 
under  twenty-one  years,  leaving  no  issue  of  its  body,  the 
estate  to  go  over) ;  if  the  child  there  were  never  bom, 
then  the  remainder  over  was  to  vest ;  if  the  child  were 
bom,  then  the  fee  was  to  vest  in  the  child,  but  if  the 
child  were  bom,   and  died  under   twenty*one,   both 
would  vest,  which  can  never  be  true  of  a  contingent 
remainder.     Mr.  Feame  observes,  that  it  was  good  as 
an  executory  devise,  because  it  was  to  take  effect  within 
thetime  tihe  law  prescribes,  if  at  all,  and  tliat  the  num- 
ber of  contingencies  was  not  material,  and  the  Court 
were  obliged  to  confine  those  words  to  the  time  of  the 
decease  of  the  life  in.  being,  this,  therefore,  would  be  a 
good  ejcecutory.  devise  according  to  Gulliver  v.  Widcet* 
It  may  be  good  as  an  executory  devise,  though  there 
are  preceding  estates  capable  to  support  it  as  a  contin- 
gent remainder.   Doe^  Lessee  tf  Gilman^  v«  Elvy  is  sub- 

{a)  sHTils.  a4r.  (c)  i  mis.  105. 


,^^,  Feame f    Executory  De- 
wuejf  6  edit  396. 


ject 
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ject  to  the  same  itnswer  &s<  QoodwrigJU  v.  Dunham. 
Thefi  JET.  6f.*took  only  ah  estate  for  life,  with  remainder 
over  if  H.  Oilvey,  not  if  the  children,  shall  have  no 
issue,  and  the  distinction  is  taken  by  Lawrence  J.  In 
the  judgment,  he  points  at  it  directly,  and  says  the 
limitation  over  is  in  default  of  the  persons  themselves^ 
and  not  of  their  heirs.  The  words  "  leaving  any  law- 
fully begotten  issue^''  do  not  mean  at  any  particular  time, 
but  a  general  and  indefinite  failure  of  issue*  Forth  v. 
Chapman  has  always  been  considered  as  a  great  leading 
case,  and  in  Crooke  v.  Devandes  (a),  it  was  much  consi- 
dered by  Lord  Eldon  Chancellor,  who  says  he  had' 
beard  it.cited  for  years,  and  by  lA>rd  Kem/on  himself, 
and  never  knew  it  shaken.  As  to  the  second  unintelli- 
gible will,  the  words  ^'property  real  and  personal"  would 
pass  the  fee  to  the  two  children  as  tenants  in  common, 
and  if  one  had  died  after  the  testator's  decease,  the 
whole  would  have  gone  to  the  other.  But  not  so  here, 
although  it  is  said  that  there  srre  words  here,  which 
shew,  that  the  testator,  though  he  has  created  tenants 
in  common,  has  added  the  benefit  of  survivorship* 
Bagwell  V.  Dry.  (ft)  The  devise  to  G.  Smith  must 
be  construed  by  taking  out  of  the  will  all  except  that 
which  is  intended  to  be  devised.  The  exception  is 
difficult  to  understand:  it  must  be  excepted  out  of 
something  in  which  it  was  included ;  the  excepted  part 
never  was  in  the  occupation  of  Jos.  TiUey^  therefore  it 
could  not  be  excepted  out  of  the  land  in  the  occupation* 
oSJos.  Tilley.  It  could  not  mean  any  thing  else,  but 
to  except  It  altogether  out  of  the  will :  if  it  be  read  thus,* 
that  he.  <<  bequeaths  all  his  property  real  and  personal 
to  his  two  children,  provided  that  Geo.  Smith  take  the 
farm  at  B.  in  the  occupation  of  J.  TiUy:  1  leave  to 
them  in.  common,  and  the  longest  liver  in  fee-simple  ;*' 
the  will  isinsensible :  but  the  interpolation  of  the  word 


1816. 


SMrm 
Horu)ck; 


{a)  9  fVx.  195.  203* 


(*)  iP.fVms,  700. 

«  which" 
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<^  wliicb''  after  tba  words  <<  furdUiure  thereof"  Maka^ 
the  wM^  intelligible.    Theu  the  effect  of  it  is,  **  one 
part  I  devise  to  my  children,  as  t^oants  in  common,  the 
other  part  I  devise  to  my  children,  as  tenants  in  commoo^ 
widi  benefit  of  survivorship.''    The  testator  knew  what 
would,  and  what  would  not  survive^  as  appears  by  hia 
wlU.     Why  should  he  insert  any  exception  at  all,  if  he 
d|d  not  wish  to  give  this  part  differently  fixHn  the 
rest  ?  His  meaning  is,  <^  as  to  the  house  and  the  Iimd 
which  belonged  to  my  father's  trustees,  I  mean  that  die 
longest  liver  should  have  them  by  survivorship."    The 
word  <<  miiich"  at  first  stood  in  the  original  will  fisUowing 
the  description  of  the  house ;  then  the  testator  stnidt  oat 
the  word  *^wbkh"  in  order  to  interline  thewords  <<  toge-^ 
ther  with  the  furniture  thereof^"  but  accidentally  omitted 
to  replace  thewcMrd  ^  which"  after  them,  as  he  intended 
to  do*     But  supposing  the  word  <^  which^'  omkted,  it  is 
intdligible,  though  not  good  grammar.    If  the  Defend- 
4»t*s  argument  on  the  first  will,  is  rig^t,  nothing  de- 
vised by  the  first  will  passed  by  the  second ;  but  4iiA  to 
the  other  property  devised  by  the  second  will,  O.  Smiik 
took  only  one  moiety  of  what  the  testator  says  he  bought 
fit»i  his  Cither's  trustees. 

Aliments  in  reply.  In  Doe  v.  Cocper  die  words 
^  die  same  premisee^  were  held  not  to  carry  cross-re^ 
momders,  and  none  can  be  imjdicd  here.  But  cross* 
remainders  would  »ot  help  the  Defendant,  for  if  then 
were  tomr  diildren^  three  sons  besides  the  eldest,  and 
tlae  dme*  die  without  issue,  leaving  the  cUeat,  no' 
cro6»>remaiiider  to  the  ddest  wonld  arise,  yet  die  estate 
would  aot  go  over,  because  there  is  still  a  child,  and 
may  be  issue  of  a  child.  Chdkoer  r.  Widtet  does  not 
apply,  (and  it  is  stated  in  H^lsom  that  three  Judges  of 
this  Coefft  heU  die  c(mtrai7).  It  wae  unneoeHary  diere: 
to  decide  whether  it  was  an  executory  devise  or  a  con- 

14  tingent 
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tin^pent  remaioder;  and  the  Judges  <}o  not  affect  to  de- 
cide it  :  if  aoy  estate  were  given,  it  sufficed.     These  are 
boUi  equally  contingent  remainders.     One  or  other  of 
them  must  start  at  the  decease  of  T.  6.  Smitli:  either  is 
equally  supported  by  the  estate  for  life  of  T.  G.  Smith. 
This  is  a  perfect  example  of  a  contingency  with  a  double 
aspect  Doe  v.  Reason  is  referred  to,  only  for  the  strong 
terms  there  used)  to  shew  how  cl^rly  it  was  intended 
that  there  should  be  a  general  failure  of  issue,  a  studied 
care  that  it  should  be  manifest     That  therefore  is  noC 
like  this  case^  where  from  the  solitary  introduction  of 
this  word  ^^  issue''  in  one  clause^  the  whole  conclusion  is 
to  be  built,  that  the  estate  is  not  to  go  over  on  the  fiulure 
of  the  children  and  grandchildren  at  the  decease  of  the 
first  taker,  but  in  failure  of  issue  generally.    The  case 
otSotUkby  y.  Sionehome  is  not  applicable  to  the  present 
case,  where  the  Plaintiff  contends  that  it  is  necessary  to 
l^ve  an  estate-tail  to  the  first  taker,  because  those  com- 
ing after  take  in  common.     In  So^hby  v.  Stontlume  the 
Lord  Chancellor  lays  great  stress  on  the  inconvenience 
of  the  joints-tenancy  in  fee^  and  all  ^is  reasons  turn  on 
the  inconvenience  of  survivorship,  which  do  not  apply 
here.     WeOUfy  v.  Bosvill  does  not  resemble  this.    The 
Defendant's  counsel  in  vain  deny  that  they  use  Che  word 
^<  ifsue"  in  a  double  sense.    If  the  latter  words,  '^  issue  (^ 
any  such  child,"  had  not  \^n  here,  this  would  have  been 
pi^cisely  the  case  of  Goodrigkt  v.  Dunham*  Those  words 
being  here^  if  the  testator  meant  that  any  issue  of  t^e  chil^ 
dren  should  take  a  fee,  there  is  no  difficulty  in  it     The 
Court  will,  if  they  can«  avoid  that  construction  which 
waold  leave  one  pf  the  issue  of  71  G.  $mith  wholly  un^ 
provided  for;  namely,  in  case  one  of  the  children  shoulc} 
die^  living  T.  G.  Smi^,  and  leaving  a  child;  but  what* 
ever  that  hardship  he,    that  uoproyided  grapdchild 
WOJdld  no  more  take  an  estate^tail  on.  the  Dei^dantV 

.     .      .  .      .  COttr 
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1816.       construction,  than  take  the  fee  on  the  PlaintifF's  oon- 
V-y— ,J     struction.     The    testator    has    introduced    the    word 
Smith       ,,  issue"  into  the  second  clause  only,  and  not  into  the 
HoHUKK.     first,  and  if  ^*  issue"  means  grandchild,  whether  he  has 
used  it  so  effectively  as  to  enable  that  grandchild  txy 
take,  or  not,  yet  it  will  not  cut  down  the  fee  before 
tsreated.     Tenny  v.  Jtgar  bears  no  analogy  to  this  case. 
It  is  alleged,  that  in  all  other  cases  the  estate  is  to  go 
over  on  the  decease  of  the  first  taker  without  issue ; 
here,  on  the  decease  of  the  children  of  the  first  taker 
without  issue.     What  distinction  this  makes,  is  not  in- 
telligible: the  question  is,  who  takes  the  estate-tail?    It 
is  ^  petitio  principii^  to  say  it  goes  over  on  the  extinc- 
tion of  the  issue  of  the  first  tenant  in  tail;  the  whole 
question  is,  whether  they  are  tenants  in  tail  or  not.    'If 
it  be  an  estate-tail,  the  t'emainder  is  a  vested  remainder, 
because  there  remains  some  portion  of  the  fee  to  be 
given.     The  words,  <^  leaving  issue,"  mean  an  indefi- 
nite fiulure  of  issue,  and  then,  there  is  no  tenancy  in 
tail,  and  the  contingent  remainders  are  destroyed;  bat 
if  it  be  a  tenancy  in  tail,  it  is  barred  by  the  recovery. 
As  to  the  will  of  T.  G.  Smithy  it  may  be  inferred  fi*om 
the  t^tator's  striking  out  the  word  "  which,"  that  it 
ought  not  to  be  there,  and  was  purposely  cancelled ; 
aad  the  argument  is  stronger  for  its  absence,  than,  if  it 
ha^  never  been  there.     It  is  said,  there  is  no  reason 
wBy  the  testator  should  except  the  house  bought  of  his 
fiither's  trustees  out  of  the  operation  of  his  will.    There 
may  be  none,  there  is  none  apparent,  but  the  testator 
has  done  it,  and  the  consequence  is,  he  dies  intestate  as 
to  that  part     This  brother  and  sister  being  illegitimate, 
could  not  succeed  to  each  other,  and  therefore  there 
was  a  reason  why  he  should  give  them  an  estate  in'com- 
mon,  with  a  clause  of  survivorship.     The  parenthesis 
alone  makes  it  intdligible.    Grnmunar  must  at  all  events 
be  vblated.    At  least,  it  is  an  ill-formed  sentence ;  but 

there 
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there  is  no  esse,  where  a  word  struck  out  by  the  testa- 
tor, has  been  replaced  by  the  Court. 

Cur.  adv.  vult. 

The  following  certificate  was '  afterwards  sent  to' the  ' 
Coart  of  Chancery. 

This  case  has  been  argued  before  us:  we  have  con- 
ndered  it,  and  are  of  opinion, 

First,  That  the  testator  Thomas  Grace  Smith  had,  at 

die  time  of  making  his  will,  and  at  the  time  of  his 

death,  an  estate  for  life  only,  in  such  part  of  the  Bittcs* 

•toell  estate  as  was  not  purchased  by  him  of  his  father^s 

trustees. 

Secondly,  We  find  it  very  difficult  to  ascertain  the 
true  construction  of  a  will  so  strangely  worded  as  this' 
will  of  Thomas  Grace  Smith  is,  but  after  the  best  con« 
ttderation  we  could  give  it,  we  are  of  opinion,  that  the 
Plaintiff  George  Smith  takes  under  the  will  of  Thomas 
Grace  Smith  all  his  property,  both  real  and  personal, 
and  his  whole  estate,  and  interest  therein. 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 


Ward  ».  NeTHERCO ATE.  Nov.  6. 

^HE  RaintiflS  in  the  affidavit  whereon  he  had  held  where  aPkiiK 

the  Defendant  to  bail,  described  himself  as  being  ^•"***"l,. 

of  Kensifigtonf  yeoman ;  he  sued  in  this  cause,  as  he  |^^„'^^  ^ 

had  in.  many  others  against  the  same  Defendant,  in  unknown  to 

the  Defendant^ 
and  his  servant  refused  to  disclose  it,  the  Court  ordered  that  the  affixing  a  notice  of 
aUowaoce  of  bailf  and  notice  o£  this  rule,  in  the  prothonotar/s  office,  should  bt  good 
service* 

Vol.  VII.  L  person, 


14^  CASES  iM  MICHAELMAS  TERM 

18.16;  p^rsoQ)  without  the.  interveioion  of  any  attorney';  after 
diligent  enquiry  made. at  Kmsingjtorh  the  Plaintiff  could 
not  be  found  resident  there,  and  his  abode  was  un- 
known to  the  Defendant ;  and  a  messenger,  who  had 
qvL  9ome  other  business  brought  a  letter  from  the 
Plaintiff  to  the  Defendant's  attorney,  and  on  wfaoin  th^ 
latter  then  served  notice  of  justification  of  bail»  bad 
refused  to  disclose  the  Plaintiff's  re^^idence;  \m^ 
these  circumstances  on  the  motion  of  Faughan  SbtjU 
for  the  Pefendant^  the  Court  granted  a  rule  niti^  thtfr 
the  putting  up  in  the  prothopptary's  office  a  noti€9  of 
^Uowanc^  pf  bail,  should  be  gqod  service^  and  onkred 
that  in  the  meantime  proceedings  should  be  stajld»  and 
that  thei  putting  up  notice  of  this  rule  in  the  protho- 
notary's  office  should  be  good  service  therea£ 


iVr».7*  Lewis,  one,  &c.  v.  Sd£LL£X« 

Where  an  at-  HP  jjjj  Plaintiff  was  an  attorney  residing  in  the  country : 

wmdhiipri-  ^®  *"®^  ^7  attachment  of  privilege  returnable  in 

vil^ge  to  sue  Trinity  term  last,  and  instructed  his  agent  to  lay  the 

W  layine  the  ^^^^^   ^^  Middlesex.      The  agent,  however,  laid  the 

venue  in  an-  vcnue  in  Kent^  in  which  county  die  Defendant  and 

other  county,  witnesses  lived,  and  tfie  transaction  arose.     The  De- 

himsdf  of  his  f^^^dant  did  not  plead  until  the  27th  Jubfy  when  it  was 

priyilege  to  too  late  for  trying  the  cause  at  the  Kent  summer  assizes 

amend  by  ^q^a 
changing  the 
vetiue  tQ  idW- 

.  ''^*'  Vaugkan  Seijt.  now  moved  to  amend  the  declar- 

ation by  changing  the  venue  to  Middlesex^  observing, 
that  it  could  not  prejudice  the  Defendant  in  point  of 
time,  for  a  trial  in  Middlesex  could  be  sooner  had  than 
in  Keni:  it  was  also  a  sufficient  reason,  that  Ae 
♦9  Phiin- 
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Pldntiff  wifthed  to  avail  himsdf  of  his  privilege  by 
stiiag  in  the  Court  wliere  he  was  supposed  to  be  always 
ppBNDU  To  ^lew  chat  the  amendmeut  might  be  made 
in  this  stage  of  Ae  causey   he  cited  Ck>oke  v.  Skonef 
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Per  Curiam.  The  Plaintiff  has  waved  his  privilege, 
which  may  be  called'  «n  odious  privilege^  (uot  speak« 
ihg  with  refetence  to  this  particular  instance,)  in 
regard  to  the  Defbndiint,  and  has  laid  his  action 
in  that  county,  where,  in  respect  to  the  Defendant 
il'  ought  to  be  laid;  and-  we  think,  that  as  he  has 
oflc^  waved  it,  there  is  no  ground-  for  bringing  the 
vemie  back* 

Rule  refused. 


1816. 

Lewis 
Shelley. 


Rogers  and  Another  v.  James. 


N&o.  7. 


''Flfift  waa  an- action  brought  by  the  assignees  of  a  AcommiMion 

bankrupt  to  recover  certain  property,   and  on  ^^*|^^'  ' 

the  trial  of  the  cause  At  the  Winchesier  summer  assizes,  poned  on  a 

1816,  before  Pfftrit  J.,  the  Plaintifis,  in  order  to  sup-  <iebtducto 

port  their  titles  gave  evidence  of  a  commission  of  bank-  creditor  in  the 

mpt  which  had  issued  on  die  petition  of  the  Plaintiff  character  of 

Bikers,  founded  on  a  debt  which  had  been  due  to  Mrs.  '^"jj^^e 

Bbgth  deceased,  in  her  lifetime^  and  to  which  he  made  have  not  ob- 

tWe^  as  her  executor;  but  the  only  probate  of  her  will  J**"^ * P^ 

wbick  he  had  sued'  out  before  the  commission  issued,  dent  stamp  at 

bore  a  stamp  denoting-  an  insuflSdeyit  duty  for  the  value  ^  ^^^  ^^^ 

thecommiaiion 
iMued,  if  he  af- 
terwards obtitni  a  valid'  probate)  fbr  that  hat  rdation  back  to  the  testator's  death. 


L2 


of 
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The  Court  held^  that  the  original  lease  still  existed  : 

the  new  contract  was,  therefore^  no  demise  of  the  pre-. 

^        mises.     Only  the  ori^nal  rent  could  be  distrained  for, 

RoiaccK  and   and  this  was.  merely  a  collateral  agreement  to  pay  so 

much  more  money  during  the  residue  of  the  tem^    if 

the  lessor  would  make  the  deured  expenditure. 

Rule  refused* 


18116. 


Palmbb. 


Ifthetcnaiit 
of  afaonte 
oMitiact  widi 
a  builder  to 
ral^ttildapart]F* 
walUwiliiovt 
rifepenceto 
Ae  biiiidias^ 
ati^tliobuttd«r 


b^.psidby' 
hkn,  without 
olMKviafi  the 
ieqaiiit«»for 


pmcdbsOkby; 
tbuipt. 


z4^-U:j^y:. 


Stuabt  v.  Smith. 

nPHIS  was  an  action  of  assumpsit  tried  at  the  sitdn^i 
after  Trinity  term^  i8i(S|  before  Gibbs  C«  J«»  where- 
in the  Plaintiff  sought  to  recover  28^  for  the  price  of 
the  moiety  of  a  party-wallf  which  the  Plaindj^  who  WM 
a  builder,  had  erected  between  the  Defendant's  houae 
and  the  adjoining  house.  Th^  Defendant^  who  waa 
tenant  of  a  house  in  London^  had  asked;  Uie  Pkinliff 
ivjberesbouta  would  bf&  tha  eiqsence  of  erecting  it;  the 
Pkintiff  answered  a8/L.  Tho^Defendaol}  xefdiei^  «  Vety 
welly  I  doubt  not|.  I  shall  pajt  that  which  is  ri^t  and 
fair.**  After  verdiot  for  Ifie  Plaintiff  Vau^ian  Serjt. 
now  moved.to  set  it  aside  andt  enter  a  nonsuit,  upon*  the 
goound  that  the  requisites  of  the  building  act  (a)  whiek 
had  not  been  observed^  were  not  cfiflpensed  with  by  tUa 
nCAinor.  IfatenaatclMises  to  pay  the  expence  of  a 
piurty-wall)  he  may  dir  80»  and:  deduct  it  firom  his  rent; 
but  he  is  not  bound  so  to  do,  and  therefore  there  was 
no  consideration  for  the  Defendant's  promise.  There 
oi^t:te  be  a  pce¥ioD9.aocouiit  Uft  for  inspection. 


Gnte  C.  J»    There  is  not  the  least  eoloni)  fov  d]»* 
tuibiBg  tfaiaferdiist.  Oooupiera  of  two  a^oining  houses 


{a)  14  Geo.  3.  r.  78. 


may 


SxnAlKC 
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may  agree  among^.  tbem$!?lve9,  (and  perhaps!  will  act       1816% 
much  more  wisely  in  so  doing,)  to  rebuild  a  party-wall,. 
withoQt  baving  recourse  to  that,  intricate  law.    The' 
Qdendant  has  comnmnication  with  the  Plain^iF  ou       Smosu 
the  poiuty  and  applies  to  him  to  know  what  his  share, 
of  the  e:q)ence  will  be;  he  says  28/L;  the  Plaintiff  says^ 
*<  Very  well,  I  doubt  not  1  shall  pay  what  is  fair." 
He  th^  permits  the.  Plaintiff  to  build  the  wall,  under 
the  idea  that  the  Defoidant  will  pay  him  282.  for  it;  ud 
when  it  i«  d(m^  and.  the  Plaintiff  applies  fiir  paymeat, 
the  Defendant  only  says,  it  is  not  convenient  for  me 
noiw  to  pay ;  he  says  nothing  about  the  requisites  of  the 
building  act ;  and  he^  cannot  now  set  up  that  act   « In* 
dep^ndently  of  this,  it  was  in  evidence^  tltat  the  Defends 
aat  had  offitred  Us.  lea^e:  to  sale^  and  asked  300/. ;  and  it 
has  hem  held  that,  peirsons:  in  cas^s  not  very  dissimilaa 
tp  tbisi  are  the  ownars  of  the  improved  zent%  and  thase* 
fore  I  am  not  clear  tW  the  J>ef<^ant  is.  not  legaUyt. 
liahbttptberl^fip:  but  wiOouitgojng'iiils)  this,  00  the- 
other  %ts  tbfvre.is  Wi ground  to distuibtbevcvdlct.. 

Rule  refused. 


QouPY  and  Another  v.  Harden  and  Others,       Nov.u. 

nPHFS  was  an  action  brought  against  the  Defendants  An  agent  (nir- 
as  indorsers  of  two  bills  of  exchange,  for  400/.  and  ^Ijf?^^^ 
6oo/.,  drawn  on  1 2th  May  1815,  by  De  Frtmca  and  Co*  principd,  and 
upon  Gomldj  brothers,  and  Co.,  merchants  at  Lisbon^  at  iadantngthem 
tbiity  days  after  sight,  payable  to  the  Defendants,  and  *^t  ^^jjglu^^ 

don.  If  liable 
to  dieprifwipal  on  hit  indorsement*  however  small  be-the  oonunisnon  wUch  he  gets 
iipoa  the  paldiate. 

It  is  no  laches  to  put  a  foreign  billy  payable  after  sighti  into  circulation  before 
leotptance^  and  to  keep  it  ciroulating  ^nUiout  acceptance  to  long  as  the  conyenioice 
of  4e  succeanve  holders  requires. 

by 
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by  them  indorsed  to  the  Phuntifib,  who  were  merchaiils 
atParisy  and  who  indorsed  the  bills  to  Bicci  and  Son, 
merchants  at  Genoa,  who  also  negotiated  the  biUs. 
The  biUs  were  presented  to  Goulds  for  acceptance, 
on  the  2  2d  August  in  the  same  year,  when  they  were 
refused,  and  protested  for  non-acceptance;  but  were' 
accq>ted  by  MofUanOj  under  protest,  for  the  honour 
of  Bkci  and  Co. :  the  bills  were  again,  on  2oth  &p- 
tember,  when  due,  presented  to  Goulds  for  payment, 
which  was  also  refused,  and  a  protest  made,  and  Man-- 
tano  paid  them  for  the  credit  otRicci  and  Co.,  whereby 
the  Piaintifis  were  obliged  to  pay  the  amount  of  the 
bQls,  with  costs,  charges,  interest,  exchange^  and  re- 
exchange.  Upon  the  trial  of  this  causey  at  the  sittings* 
in  London  after  THnity  term,  i8i6,  before  CHbbs  C.  J., 
it  appeared  that  the  Plamtiffi,  had  employed  the  De- 
fendants, who  were  merchants  in  London,  for  a  com- 
mission of  one  half  p^  cent.,  to  procure  in  London,  and 
transmit  to  them  to  Paris,  bills  on  Potiugai  tor  loooUi 
the  Plaintifis  accordingly  purchased  upon  the  exchange 
the  bills  in  question,  and  having  specially  indorsed 
them  to  the  Plaintiffif,  transmitted  them  to  Paris  s  the 
Plaintifi  endorsed  them  to  Bicci  and  Sons,  merchants 
at  Genoa,  who  forther  negotiated  them.  On  the  15th 
o^  nhdyi  De  Franca  foiled.  Goulds  had  pud  Ulls 
drawn  on  them  so  late  as  the  30th  of  June  1815.  On 
the  1 2th  of  Oct.,  the  Plaintiffs  by  letter  apprized  the 
Defendants  of  the  dishonour  of  the  bills,  and  in  a 
subsequent  letter  stated  that  they  should  certainly  have 
sooner  sent  forward  the  bills  for  acceptance^  had  they 
not  relied  on  the  Defendants*  guaranty.  The  De-« 
fondants  contended,  first,  that  they,  having  indorsed 
these  bills  to  the  Plaintiffi  only  as  their  agents,  were 
not  liable  on  that  indorsement.  Evidence  was  given 
that  when  agents  indorse  foreign  bills  for  the  mere 
purpose  of  transmitting  them,  without  intendinjg  to 
incur  responsibility  for  the  payment,  it  is  their  practice 

to 
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taadd  to  the  indorsement  the  words  *^,  sans  recaurs /^        1816. 
tfait  these  words  however,  implying  a  doubt  in  the  mind 
cf  the  indorser  of  the  stabili^  of  some  of  the  parties^ 
iBJiune  the  credit  of  the  bills,  and  therefore  are  usoally 
omitted,   if  a  confidence  exists  between  the  parties, 
although   it  is  nevertheless  intended  that  the  agent 
akottld  not  be  responsible  for  the  goodness  of  the  bills; 
and  the  Defendants  contended,  that    such  was  the 
course  of  dealing  in  the  present  instance^  as  evinced  by 
the  low  rate  of  icompiiision  which  the  Defendants  were 
to  receive.  The  Defendants  also  contended  that  they  were 
discharged  by  laches;  for  that  the  bills  ought  to  have  been 
sooner  presetted  to  the  drawee  for  acceptance  and 
not  sent  round  from  Paris  to  ^aly^  by  which  the  pre* 
sentiaent  for  acceptance^  and  consequently  the  period 
of  payraenlf  had  been  many  months  delayed ;  and  if 
the. bills  had  been  presented  for  acceptance  in  the 
beginning  of  Jime,  they  would  have  been  payable  be- 
fote  Ooulds  ceased  to  honour  the  drawers'  demands, 
and  before  the  drawers  themselves  had  become  in- 
solvent.   The  jury,  however,  found  a  verdict  for  the 
Pkintiffii;  which 

Lem  Segt  now  moved  to  set  aside  on  the  grounds, 
first,  that  an  agent,  under  these  circumstances,  was  not 
liable  upon  his  indorsement;  next,  that  the  present- 
ment of  a  bill  payable  at,  or  a  certain  time  after  sight, 
oould  not  be  protracted  to  an  indefinite  or  unreason- 
able period,  without  discharging  the  parties. 

GiBBS  C.  J.  This  is  an  action  brought  against  the 
mdorser  cif  two  bills  at  thirty  days'  sight:  and  die 
verdict  is  for  the  Plaintifis.  Objections  are  made  to  their 
right  to  recover,  on  two  grounds ;  first,  that  though 
the  bills  were  indorsed  by  the  Defendants,  the  De- 
fendant^ under  the  drcmnstancesy  is  not  liable  on  his 

VoL.yiJ.  M  indorse- 
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I8ilG.       indorsement*    Secoadly^  that  there  has  been  laches, 
'  GncfPT       ^  ^^  presenting  the  billi  for  acceptance  within  a 
^  aborter  time.    As  to  the  first  objection,  here  is  an  un* 

^^^^OH^'     qualified  indorsement.  It  is  not  proved  that  the  Plaintiffs 
knew  that  the  Defendants  were  ^nnected  with  the  bill 
otherwise  than  as  agents ;  but  if  Aej  had  knoinn  i^ 
and  I  will  t^e  it  in  the  strongest  way,  that  they  knew 
the  Defendants  were  acting  4m]y  as  agents,  still  th#y 
had  a  right  to  consider,   that  in  this  transaction  the 
Defendants  were  liable  as  indoraers;   and  they  may 
justly  say!,  ^  they  hate  done,  ^  We  should  have  sent 
forward  these  bills  for  acceptance,  tudless  we  had  seen 
yosHT  names  on  them,  which  placed  the  respectabifity  ef 
the  bills  beyood  a  question,  otherwise  we  should  haw 
sought  the  security  of  the  drawee.''    But  this  lensa  the 
second  obfection  untoaehed;    If  these  bills  had  been 
looked  up»  and  not  sent  into  drcvlatioo,  the  case  wooU 
hara  been  widely  different    I  know  dida  may  be 
jbund,  that  a  bill  payable  at  sight  auat  be  presented 
within  a  reasonable  time;  but  this,  very  question  oo^ 
enrred  iii  this  Court  in  the  case  of  MuUmam  v.  Dt 
Eguino  (a),  bills  were  sent  out  to  Indian  and  one  question 
was,  whether  they  were  presented  for  acceptance  within 
a  reasooable  time  in  ihdM,  and  it  was  held  thai  tfiey 
were;  but  the  main  question  wvw,  whether  they  were 
delayed  too  long  in  Buropei  before  they  were  sent  out 
Upon  the  last  point,  Byn  C.  J.  says^  **there  wouldbea 
great  difficulty  in  saying  at  what  time  such  a  InH  should 
be  presented  for  acceptance^    The  Courta  have  been 
very  cautious,  in  fixing  any  time  for  an  inland  bills 
payatUe  at  ft  certain  period  after  sight,  to  be  pres^ted 
for  acceptance;  and  it  aeems  to  me  more  necessary  te 
be  cautious  with  respect  to  a  foreign  bill  pay^le  ia 
that  manner.    I  do  not  see  kow  the  Courts  can  by 

down 


IN  TII£  FifTY-fiSYBNTH  YeAR  OF  OEORO£lIL  169 

down  any  precise  rule  on  the  subject,"  Heath  J.  says, 
*<  no  role  can  be  laid  down  as  to  the  time  fi>r  present- 
ing bills  drawn  payable  at  sight  or  a  given  time  after."  v. 
The  jury  have  found,  that  these  bills  were  presented  in  HARDEHrf 
a.  xetaonable  time^  but  the  law  prescribes  onIy»  that 
they  must  be  presented  at  some  time.  BuUer  J.  is  still 
siroliger,  and  lays  down  the  rule,  only  that  the  bill 
rauflt  be  put  into  circulation.  In  the  present  instance^ 
these  bills  were  put  into  circulation,  and  they  passed 
through  Paris  and  Genoa.  He  proceeds  to  say, 
^'-  If  they  are  circulated,  the  parties  are  known  to  the 
world,  and  their  credit  is  looked  to»  and  if  a  bill  drawn 
at  three  days^  sight  were  kept  out  in  that  way  for  a 
year,  I  cannot  say  there  would  be  laches.  But  if^ 
instead  of  puting  it  into  circulation,  the  holder  were  io 
lock  It  up  for  any  lei^h  of  time,  I  should  say  that  he 
M9A  fs^ty  of  laches."  I  am  there&re  clearly  of 
opinion,  that  the  parties  were  not  guilty  of  laches 
in  pntting  this  bill  into  circulation,  before  it  was  pre- 
ss&ted  fca  acceptance.- 

Dallas  J.  The  Defendants  might  have  specially 
indorsed  this  bill  sajis  recaursj  if  they  had  thought  fit 
so  to  do,  but  thejr  have  not  done  it. 

l\e  rest  of  the  Court  concurred  in  refiising  the 
a|^>lication^ 


M  2 
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1816. 

ivbv.  XI.       Lucas  and  Others,  Assignees  of  Doorman,  a 
Bankrupt,  v.  G honing. 

A*  consigned    ^HIS  was  an  action  of  assumpsit  for  not  accountings 

good*  for  tale  ^^^  ^^^  paying  over  the  proceeds  of  sugars  con- 

HMhurgk  in  signed  for  sale  on  commiasion.     It  was  tried  before 

whkhtheDe-  Qiu^  C.  J.  at  GuUdhaU,  at  the  sittings  after  Trinity 

wuior»smd      **''^™»  i8i6,  when  it  appeared,  principally  by  admit- 

the  Defendant  sjons,  that  Doorman  agreed  to  consign  goods  to  R* 

lude  adv^e.  Q^^^^  ^^  Q^  at  Hamburgh^  in  which  house  the 

Lwdon  to  An  Defendant  was  a  partner,  for  sale  upon  a  commission 

toberepiidoot  |^/  credere^  add  the  Defendant  agreed  to  make  advances 

rf  Ac^SttT*  in  London^  where  he  resided,  to  Doorman^  to  be  irepaid 

The  hoate  at    out  of  the  proceeds  of  those  consignments.    Doorman 

^^^'IStrttk  ^^  consequently  shipped  sugars  to  R.  Groning  and  Cow, 

Siet&veeeda     which  had  been  sold  at  Hambarghy   and  produced 

liillioaLoff-     ^-6,447/..  19s.  4if.    By.letter of  iC^Decembery  1814,  JP. 

^[4  bdon^  Gnvifiig  and  Co.  advised  Doorman  of  the  sale  of  certain 

and  remitted     sugar,  and   added,  that   their    exchange   had    given 

Acm  to  die      ^^y  g  ^xx\t  again  that  day,  and  they  had  availed  them- 

here,  and  ad-    sel^^  of  the  (^portunity,  to  buy  some  pi^r,  which  they 

Tiaed  A.  that    that  day  remitted,  for  his  account,  to  the  Defendant, 

Uiwhtfo  hit  ^*^  loooA,  for  which  they  debited  Doorman^  and  re- 

iccoonty  and     quested  him  to  note  the  same^in  conformity.    On  the 

**^^^*^     2oth  December  they  again  advised  Doorman^  that  they 

Thelanilieiiig  ^^  availed  themselves  of  the  decline  in  their  exchange 

^hflnoond,  a  that  day,  td  purchase  some  bills  for  his  .account,  which 

^^S^  th«y  had  remitted  to  the  Defendant,  viz.  2964A  5*.  5A, 

-were  aot  att-    and  debited  Doorman  for  the  same^  which  they  requested 

^tr^^viTK'  ^™  ^  *^^  accordingly.     On  17th  December^  Groning 

the  acceont      ^^^  ^  advised  Doorman^  that  the  correct  amount  of 

and ritk^^..'  die  bills  remitted  on  the  20th  was  not  i^4JL  55.  $d^ 

heUI^  w^  but  3000!,  for  which  they  requested  he  would  «  please 

diet  to  be  right,  to  give  them  credit  in  exchange  when  the  bills  were 

Thejwy 
any  pr^sdy  judge  of  the  Biemng  of  nercaatiie  phiawi  in  ^ 

duly 
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daly  honoured.''    Among  the  bills  remitted  on  the  zoth        181^. 
^ere  bills  for  1600^,  drawn  by  Leman  on  Lay  and  Co. 
tX  London^  which  jR.  Grcning  and  Co.  had  purchased 
with  the  proceeds  oi Doorman*^  sugar;  Leman  had  in« 
doned  them  to  JS.  Groning  and  Co.,  and  thqr  indorsed 
them  to  jR.  Groning^  or  order,  in  London^  value  in  ao- 
count.    These  bills,  although  in  due  course  accepted 
in  London^  were  not  paid  at  maturity,  Lety  having  in 
the  mean  time  stopped  payment,  and  Doorman  had  due 
notice  of  the  dishonour.    The  advances  made  by  the 
Defendant  to  Doorman  had  been  repaid  out  of  thepro^ 
ceeds  of  the  sugars  consigned  by  Doorman  to  Orontng 
and  Co.  for  sale,  and  the  whole  of  the  balance  of  such 
•proceeds  had  been  duly  accounted  for  to  Doorman^  ex- 
cept those  bills  for  1600/.,  and  whether  that  sum  had 
or  htfd  not  been  account^  for,  depended  on  the  ques- 
tion,  Whether    those  biUs  were  remitted  upon  the 
account  and  at  the  risk  of  Doorman,  or  of  IL  Qroning 
and  Co.?    At  the  time  when  those  bills  arrived,  the 
Defendant  was  in  advance  to  Groning  900/.     Since 
those  bills  were  remitted,  Doorman  had  failed,  and  the 
Tlaintifls  were  his  assignees.     Gibbs  C.  J.  thought  that 
it.  Groning  and  Co.  were  not  entitled,  without  a  special 
authority,  which  was  not  shewn  to  exist,  to  buy  and  re- 
mit bills  at  the  risk  and  for  the  account  of  Doorman  ^ 
but  he  left  the  question  to  the  jury,  with  an  intimation 
that  the  expression  that  these  bills  were  purchased  on 
the  Plaintiff's  account,  did  not  bind  him.     The  cir-* 
cumstance  of  their  being  bought  on  his  account  did  not 
make  them  a  good  payment  to  him,  unless  the  bills 
were  productive,  and  that  expression  in  the  third  letter, 
that  Doorman  would  please  to   give  them  credit  in 
exchange  when  the  bills  were  duly  honoured,  implied 
that  Groning  and  Co.  were  not  to  take  credit  for  them, 
unless  duly  honoured,  and  that  if  dishonoured,  they 
were  to  be  of  no  wdght  in  the  account    Besides,  they, 

M  3  had 
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1816.       liad  no  right  to  load  the  Plaintiff  with  the  risk  of  tbc 

bills;  for  as  soon  as  they  receiTed  the  num^y  for  the 
ti^ars  in  Hamburj^^  they  were  debtors  to  the  Ptnintitfe 
and  tbey  had  a  partner  here^  who  might  pay  them; 
further  than  that,  they  never  indorsed  the  bSls    to 
the  bankrupt;  they  indorsed  them  to  the  Defendant 
their  partner  resident  here.    The  Chief  Justice  thought, 
they  ought  either  to  be  indorsed  directly  to  the  bank* 
rupt,  or  at  least,  if  they  indorsed  the  bills  to  the  De- 
fendant merely  for  the  purpose  of  conveyance^  thejr 
ought  to  have  been  instantly  indorsed  over  by  him  to 
the  bankrupt,  which  was  not  the  case.     The  jury  ob-^ 
served)  that  the  Defendant,  by  his  mode  of  treating  the 
.remitted  bills,  had  made  them  his  own,  and  they  found 
a  verdict  for  the  Plaintiffi  for  i6oo/« 

Shepherdj  Solicitor-General,  now  moved  toaet  aside 
the  verdict,  and  have  a  new  trials  that  he  might  be 
permitted  then  to  give  evidence  of  the  course  of  the 
previous  dealings  of  the  parties  before  the  letter  of  the 
i6tb  oi  December^  1815,  which,  as  he  was  instructed, 
would  shew  that  the  bankrupt  had  sanctioned  the 
remittance  of  the  proceeds  of  former  transactions,  when 
made  by  the  purchase  of  bills  for  his  account^  in  the 
same  way;  and  that  R.  Graning  and  Co.  were  in 
the  habit  of  purchasing  bills  in  Hamburgh  for  the 
bankrupt,  when  they  could  be  advantageously  bought  > 
Stress  had  been  laid  on  the  term  in  the  laist  letter, 
requesting  to  have  credit  for  the  bills,  when  duly 
honoured:  the  phrase,  when  applied  to  a  bill  pur- 
chased abroad,  and  remitted  to  this  country,  meant 
not  payment,  as  it  would  in  the  case  of  a  bill  purchased 
after  acceptance,  but  that  honour  which  an  acceptor 
gives  it,  by  coming  under  that  responsibility.  The 
agreement  was  not^  that  Doorman  should  receive  the 
remittances,  and  pay  the  Defendant  out  of  them,  but 

they 
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thcgr  \«»r&  :io  go  through  the Dcfisndant's  imacb)  Hati  1816. 
b#  might  pAy  binaelfout.of  them  as  dicy  pmsed*  The 
ptiocefedi  were  therefore  neofetearily  to  be  feudUed  ipe-i^ 
dfindly  bj  B.  Qromng  to  the  IMendatit  :^  he  wbs  die 
pRion  who  was  ito  get  the  biU  8Ccc(>ted  by  Letg^  to 
weem  the  aeoney  of  Zecy;  alid  thereout  to  recompenso 
himself  for  his  advances.  Therefore  it  makes  no  difieaiu 
enee  in  the  case,  that  the  Defendant  in  London  was 
tfce  partner  in  the  house  of  Qroning  and  Co.  If  diis 
had  been  a  mere  remittaDoe  from  one  partner  Uy 
tfeotfaer,  there  wsti  no  oceastoii  for  12.  Qrxming  and  Go# 
to  hate  adtiscd  Doorman  of  their  Remittances.  They 
would  only  hate  informed  the  Defendant,  that  they 
had  eold^die  good^  that  th^  o\ved  the  proceeds  to 
Doormany  and  that  they  sent  the  Defendant  the  money 
l^t  he  m^t  pay  hun*  He  offered  an  affidavit  by  the 
Defttidan^  thM  R.  Gnwilag  and  Go.  had  on  former 
ooieaskMtt  pnrthased  bills,  and  advised  the  bankrupt  thee 
Aey  wereboc^t  for  Ms  account,  and  that  th^te  was  no^ 
evidence  of  hia  dissent  befot%  his  bankruptcy.. 

GiBBd  C.  J.  This  was  a  question  singularly  fit  for  a 
jury,  and  one  on  which  they  were  likely  to  arriVe  at  a 
sounder  conclusion  than  the  Court,  because  their  know- 
ledge of  It  arbes  from  their  daily  experience.  The 
question  is,  whether  this  was  a  remittance  made  in  this 
form  by  DotwinafC^  own  order,  or  was  si  remittance  by 
R.  Griming  and  Co.  abroad,  to  the  Defendant  here, 
out  of  which  'he  was  to  retain  his  advances,  and  pay 
over  the  balance.  The  expresdonsln  the  several  let- 
ters from  R.  GroningwtiA  Co.  are  not  easily  reconcile- 
able ;  but  the  quesdon,  whether  the  phrase  *^  when  duly 
honoured"  means  when  they  were  accepted,  or  when 
they  were  paid,  was  a  question  not  so  much  for  the 
consideration  of  die  Court  as  of  a  jury.  The  jury  have 
pronounced  their  judgment;  and,  on  a  case  involved  in 

M  4  much 
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1816.  much  mercantile  obscurity,  they  have  formed  the  opi» 
nion,  that  the  bills  were  remitted  at  the  risk  of  S» 
Gratdng  and  Co^  not  of  Doorman,  Under  these  dr-^ 
GBOMDia  camstances,  I  think  there  oi^t  to  be  no  new  trial  ^ 
and  as  to  the  affidavit  now  offered,  of  the  former  cooxse' 
of  dealings  in  this  stage  of  the  cause  it  cannot  pomakiy 
be  received. 

Daixas  J.  I  am  of  the  same  opinion.  This  was  s 
case  peculiarly  fit  for  the  jury,  and  one  of  them,  as  I 
caught  the  expression,  says  that  the  Ddbndant  Groningp 
by  his  treatment  of  *the  bill,  had  made  it  his  own* 
There  is,  ther^re^  not  enough  doubt  in  my  mind  to 
'  make  me  think  it  fit  to  send  the  cause  to  a  new  triaL 


Park  J.  The  Solicitor-General  argues  that  the 
phraise  <<  duly  honoured"  means  accq>ted ;  whether  it 
does  so  or  not,  has  been  left  to  the  jury,  and  th^  have 
found  tha^  it  meant  due  payment;  which  is  the  opinion 
I  should  mysdf  have  formed.  With  respect  to  the  ar- 
gument drawn  from  the  case  hypotbetically  put,  that 
the  proceeds  might  have  been  sent  home  in  produce, 
the  Defendants  could  not,  without  a  special  authority, 
have  invested  them  in  produce^  nor  could  they,  without 
the  like  authority,  invest  the  proceeds  in  bills. 

BuaaoDOH  J.  An  ordinary  man  would  see  from 
this  expression,  <*  when  the  bills  are  honoured,"  that 
the  amount  is  to  be  put  to  the  credit  of  the  Gronings^ 
when  the  bills  were  paid,,  not  when  they  were  aco^ted. 
Therefore  I  think  the  verdict  right. 

Rule  refiised^ 
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Lmp  and  Another  v.  Cowley  and  Others.        ^<w.  n. 

nPHIS  was  an  action  of  trover  for  abale  of  Mmdkes^  H  a  carrier,  af- 

goods.    Upanthetrialdfthecaii8eatG«aft«B,at^^*|^ 
the  ifiittings  after  Trimly  term  1 8i6»  it  appeared  that  goods  to  itop 
the  Flaintiffiy  pursuant  to  an  mder,  had  on  9th  Decent  ^^  ^  'f ^^ 
&r  ddivered  die  goods  to  PidtfordSf  carriers^  at  JkLm-  ^'ddims 
ehgstet^  to  be  brought  by  a  canal  to  London^  addressed  them  to  the 
t»NedenaaiW4Btner.    Aflerwards,  seeing  cause  to  stop  ^^^^^ 
tfacm.ffi  irwuiiu^  ikiesj  gate  notice  to  the  carriers  to  tUest rescind* 
ddiv«r  tbeniy.nat  to  NeaU  and  Warner^  but  to  an  agent  sdf  and  the 
of  the  PlanidSi;  own;  but  the  carriers,  inconse^ienofc  ^!!^te^for 
ci  an  accidental  mistake  of  a  deric,  nevertheless  de-  tfaemagaii^ 
livered  them,  on  x^di  December^  to  Neale  and  IVamerf  ^*V^^^  i^ 
anddeUtedthem  with  the  fireight,  who  unpacked  diem,  the  vendee 
and  sold  a  parL    On  19th  Jbtwof^fisllowing  a  commit-  having  become 
aion  of  bankrupt  issued  against  Neale  and  mnner,  and  ^^^^^^^ 
the  DebndantB,  who  were  thar  assignee^  and  had  pawed  into  the 
taken  possession  of  the  goocb^refiued,  on  demand  made  ban^<'f  ^ 
on  3d  Februofy^  to  restore  them  to  the  Plaintifi,    The  ^^^J^* 
jaqr,  nader  the  direction  of  Qibbs  C.  J.,  found  a  verdict  they  did  not 
fcrthe.PWntifi.  ^^^^ 

the  bankrupt 

Bat  Sent,  now  moved  to  set  it  aside:   First,  this  with  diecon- 
.case  went  fiirtber  than  any  case  had  yet  gone.    Though  owaer,  they 
goods  might  be  stopped  on  their  passage^  yet  if  the  at-  are  not  in  the 
tempt  to  stq>  them  fails,  and  they  do  pursue  their  ori-  ^^J^^^j^^ 
ginal  destination,  the  propert^r  in  the  purchaser  is  com«  bazdcrupt  with- 
plete,  and  cannot  be  revested.    The  Plaintifi  mig^t  >»  ^  «**»«« 
posttUy  maintain  an  acti<m  against  the  carriers  for^^^,^^*^ 
wrongfuUy  delivering  them,  but  the  property  in  the 
specific  goods  is  changed.      Secondly,  the  PlaintifK 
conid  not  recover,  because  these  goods  were  actually  in 
the  possession,  order,'  and  disposition  of  the  bankrupt 

at 
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1816.        at  the  time  of  the  bankruptcy,  and  therefore  fell  into 
^    '  the  majss  of  his  property  for  the  benefit  of  the  creditors 

LiTT 

Cowxjnr.  GiBBaaJ.     This  fnn  on  tbe  dMirtoi  pottibl^ 

point.  These  goods  were  sont  by  Pidrfbf^%  boat%  by 
the  canal,  addressed  to  Ntide  and  JVmmer  in  JLomdon  .- 
this  is  an  action  brought  by  the  seller  sgainit  the  as* 
signer  of  the  buyer,  to  Koover  tbetn  back.  N^ti^e^to 
stop  the  goods  in  inamiu  was  gcre&  by  tka  ssllsr  \o 
Ftvl^brds :  that  notice  was  ptrfect ;  it  was  givsib  at  ^ 
place  wlwice  the  canien'  boats  ttH ;  and  JPidybrd^ 
in  the  coimtry  write  to  Pidefords  ki  LMOm,  to  roiaiii 
the  goods,  substitoliBg  thaimmes  of  Jlr>if»  and  S%fiM 
for  those  of  iifea&  and  H%fiMr.  i^iidt^d^  goodscoAe  to 
Paddingtonj  and  their  instraetioBS  coma  to  their  cMnt^ 
ing-hoase in  Cecity.  Ths3rattittodieir.een«ittatAM& 
dtf^tan  to  stop  the  goods :  but  by  mistake^  origiitating 
in  a  mere  misanderttanding  of  the  name  at  the  coant- 
ing-ho«ise^  die  goods  are  dalitered  by  tbeir  tenratit  to  the 
purchaser.  It  was  fortnerly  hdd,  that  ihe  only  way  of 
sti^^age  in  transit  was  by  actosl  corporal  touch  of 
the  goods.  It  has  vince  been  hdd,  diat  after  notice  to 
a,  carrier  not  to  ddUver,  he  is  liable  for  the  goods  in 
trover  against  himself,  if  he  does  deKver  ttem.  It  ia 
clear,  therefore^  that  after  this  notice,  Pickfinrds^  de- 
livering them  to  Nitde  and  Wumer^  are  lirit>le  in  trover 
for  the  goods,  and  I  thought  it  monstrous  to  say,  liiat 
their  delivery  of  them  by  mistake,  under  such  a  lia- 
bility, would  confirm  the  property  in  the  bankrupt. 
The  law  of  stoppage  in  trmsitu  says,  that  the  pro- 
perty, which  was  before  in  the  bankrupts,-  may  he  ' 
revested  in  the  sdler  by.  notice  to  the  carrier.  The 
Plaintiffs  give  that  notice  to  the  carrier,  and  there- 
by revest  the  property.  Before  sndi  notice  to  the  car- 
rier to  stop  the  goods,  the  purchaser  may  bring  trovdr 
for  them ;  after  such  notice^  the  seller  may  bring  ixcTet. 

A  vendor 
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A  vendor  could  not  maintaiD  trover  against  a  carrier,        18 IS.    x 
unleM  he  could  revest  the  proper^  in  himself  and  i£ 
he  can  revest  it,  then  the  subsequent  delivery  by  mt^ 
tajw  will  not  perfect  the  sale. 

Daixas  and  Park^  J^.  were  of  the  same  opinion. 

BcTRROUGH  J.  There  is  not  an  order  and  disposition 
^the  bankrupt  within  the  statute  of  21  Jac.  i»,  unless 
the  gtkxls  are  in  his  possession^  with  the  consent  of  the 
true  owner,  which  in  this  case  they  are  not.  The 
cmmtermand  of  the  order  to  deliver,  revests  the  pro- 
perty in  the  vendor. 

Buk  refused* 
\ 


m 


MaCHU  v.   Fr.\SER,  (fl)  iVw.i8.ftf) 

'T^MIS  Defendant  was  arrested  upon^an  affidavit  that  An  affidavit  to 

he  was  justly  and  truly  indebted  to  the  Haintiff  in  ^<1  to  bail 

\%h  and  upwards,  on  the  balance  of  accounts,   for  abiUofe^ 

goods  sold  and  delivered  by  the  Deponent  to  the  De-  change,  not 

fendant,  and  upon  two  bills  of  exchange,  viz.  one  for  ju^T^^.  *\|** 

IQJL  14s.  6d.,  drawn  by  the  Defendant  upon  and  ac-  come  payable 

cepted  by  Jofai  Thomas^  and   the  other  for  27/.  w.  *"**  ^  '^ 

drawn  by  the  DepoAent  upon,  and  accepted  by  the  pai<j, ;,  bj^j/ 

Defomlant  Whether  an 

affidavit  to 
.                     ^  hold  to  bail  on 
Copley  Serjt.  on  a  former  day  m  this  term,  upon  the  a  bill  of  ex- 
ground  that  the  relation  of  the  Plaintiff  to  the  first  <^^  ^^ 
bin  did  not  appear,  and  on  the  authority  of  BaB)i  v.  puindflF'f  rela- 
BaHey  (6),  and  on  the  ground  that  it  did  not  appear  tion  tothebill, 

(a)  On  tlut  and  tbt  follow-^    tion  at  the  Admiralty  Seanooi  at 
ifl^  day,  Burrwgh  J.  was   ab*     the  Old  BaiUj^ 
jen^  sitting  on  a  special  coramis-        (^)  JntCf  VI.  as* 

that 
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1816«        that  the  second  bill,  to  which  the  relation  of  both  parties^ 


Machu 


was  shewn,  had  become  due,  or  remained  unpaids 
had  obtained  a  rule  nisi  for  delivering  up  the  baib-boiid 
to  be  cancelled,  upon  entering  a  common  appearaaoe* 

Best  Serjt  shewed  cause.  .  It  is  sufficient  that  the 
Defendapt's  relation  to  both  bills  appears.    Bradsk^rw 
V.  Saddington,  (a)     He  is  sworn  to  be  acceptor  of  the 
on<^  and  drawer  of  the  other.    As  to  the  objectioiiy 
that  it  is  not  shewn  that  the  bill  is  payable,  and  unpaid, 
this  is  distii^ishable  from  Jackson  v.  YaU  (6),   be- 
cause, though  (he  maker  of  a  note  instantly  contracts 
a  debitum  in  praseTiiif   sdvendwn^  in  JuftarOf  yet  the 
drawer  of  a  bill,  which  is  the  first  part  of  this  case,  is 
not  indebted  until  the  bill  be  dishonoured,  either  by 
non-acceptance   or  non-payment ;    and  therefore   an 
affidavit  that  he  is  indebted,  must,  by  intendment,  com- 
prehend theallegation  that  the  bill  is  become  payable,  and 
also  that  it  continues  unpaid.     And  with  respect  to  the 
second  bill,  no  affidavit  to  hold  to  bail  ever  yet  stated 
all  the  special  circumstances  which  create  the  debt ;  and 
Jackson  V.  Yate  being  only  the  decision  of  a  single  Judgc^ 
is  of  less  authority  than  Davison  v.  March  (c),  accord- 
ing to  which,  it  is  sufficient  to  swear  to  the  conclusion, 
that  he  is  indebted  to  the  Plaintiff,  as  indorsee  (d)  of 

(a)  %  Movie  &  5f  Aw.  148.  structioiiy  bong  put  in  apposi- 

(^)  7  Bash  94*  tion  with  the  Ian  substantive  ia 

(c)  \NevjBixp*\S'j»  the  preceding  clautey  <*  indebted 

(1/)  The  Court,  in  observing  6n  to  this  deponent/'  Xrhich  clause 

Jaekion  v«  Tate^  where  the  De-  is  found  in  the  affidavit,  though, 

fendantwqa  sworn  to  he  indebted  as  it  is  abbreviated  by  the  re- 

to  the  FlaintfiTin  45  oA  as  indorsee  porter,  the  antecedent  being  omit- 

of  a  promisiory  note,  considered  ted*  the  sense  is  obscured ;  b«t 

that  the  word  **  indorsee"  was  a  *<  indorsee"  is  there  descriptive 

mistake,  for  indoner ;  but  in  Da^  of  the  reUtion  of  the  Plaintiff  to 

'vi/09i  V.  March  the  same  form  the  Inll,  and  not  of  the  relation 

occurs;  and  it  appears  to  be  the  of  the  Defendant*    See  the  pre- 

ordinary  phrase  used  on  these  oc-  cedents  in  TidiTs  Forms 9  ad  fd.. 

casions,  and  is  correct  in  sense,  i8o4f  p«8s.  m*SS^  38, 39. 

as  well  as  in  grunmattcal  con- 

12  a  bill 
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a  bill  of  exchangi^  without  alleging  that  the  bill  is 
become  du^  for  if  the  bill  be  not  due^  he  may  be 
indicted  for  peijiuy.  He  prayed  that  the  Plaintiff 
mi^t  file  a  supplemental  affidavit. 

(jopUgf  in  support  of  his  rule^  relied  on  Balbi  v. 
BaiUy  as  the  latest  decision^  ruling  that  it  was  neoe»- 
saiy  to  shew  the  Plaintiff's  relation  to  the  bill :  and  on 
Jaehsan  ▼.  Yaie^  as  over-ruling  Daoison  v.  March^  and 
deciding  that  it  was  necessary  to  shew  that  the  bills  were 
payable  and  unpaid.  The  aoc^tor  (rf*  a  bill  in  this 
case  was  analogous  to  the  maker  of  a  note  in  that» 
and  must  observe  the  same  requisites. 

GiBBs  C.  J.  It  is  unnecessary  to  decide  whether 
the  affidavit  ought  to  state  the  reUtion  of  the  Plaintiff 
to  the  Inll;  but  the  case  last  decided  in  this  Ck>urt 
IS  certainly  much  broken  in  upon  by  the  last  ciise 
decided  in  the  Court  of  King^s  Bench,  which,  as  Mr. 
MarskaUhsA  well  remarked  (a),  was  not  cited  upon  the 
discussion  of  Balbi  v.  Bailey*  This  Court  certainly 
intended  to  make  the  practice  of  the  two  Courts  uni- 
ferm,  and  decided  according  to  that,  which  the  dis- 
covery of  this  case  of  Bradshi^  v.  Saddington  shews 
not  to  be  the  uniform  practice  of  the  Court  of 
Kin^s  Bench.  The  other  point  is  this:  the  Pkindff 
swears  the  Defendant  is  indebted  on  a  bill  drawn  by 
the  Plaintiff  upon,  and  accepted  by  the  Defendant. 
Every  word  of  this  may  be  true,  and  yet  the  Pkintiff 
nay  not  be  entided  to  arrest  the  Defendant,  and  if  so» 
certainly  it  is  not  such  an  affidavit  as  can  support  this 
arrest 
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Daxxas  J«  concurred. 

(a)  tMarsih  %iu  n. 


Vaxbl 
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Park  J.  Tliis  case  is  distinguishable  from  Davison^ 
,  ▼•  Jlforei,  on  the  grouiul  on  which  it  is  put  in  JitcXrsan 
v«  YaUf  that  an  accq)tance  being  like  a  promissoiy 
note,  a  debitum  in  prasefUi,  solvendum  injidura,  the 
Plaintiff  may  truly  swear  that  the  Defendant  is,  in  a 
manner^  indebted,  and  yet  he  may  ha^e  no  right  to 
arrest 


The  Court  adhered  to  tliHr  inyariable  practiee  in 

refitting  Best's  prayer  for  permissioii  to  file  a  np- 

plemesp;^  afiidaevit. 

Rule  absolute* 


Nov*  z8* 

Where  a  judg- 
meftt  had  been 
entered  up  on 
a  warrant  of 
attorney  ^iven 
on  an  insuffi- 
cient ttampf 
the  Court  held 
that  the  objec- 
tion wai  cured 
bypirocuring 
the  instrument 
to  be  stamped 
if^th  the  pro- 
per stamp. 

Andthatf 
although  the 
Defendant  had 
ahnsadyapplied 
to  the  Court  to 
set  aside  the 
judgment. 


Burton  r.  Kirkby. 

T^AUQHAIf  Sesit  had  on  a  former  day  obt^ed  a 
rule  nisif  t€»  set  aside  an  >xecu<tioa9  judgment,  and 
the  warrant  of  attorney  whereon  the  judgment  had 
been  entered,  upon  the  groimd  that  the  wsmmt  of 
attorney  was  gi^en-  to  secure  distinct  debts  to  £bur  dif- 
ferent, persons,  and  that  the  stamp  which  it  bore,  de- 
noted a  duty,  ^ich,  though  sufl&eienit  Ibrthe  aggregate 
somy  wa»  insufficient  fijr  the  four  several  parts  into 
which  tfao  sum  secured  was  divided.  There  wa&  a  de- 
ftasaiM^  which  declared  that  the  warrant  of  attorney 
is  gif  en  to  A^  jB»  Q  and  A  as  a  ferther  and  ceUatoal 
seeufi^  fer  2,500^,  secured  as  follows^  vis.  5 oof.  to 
At  setovod  by  a  bond,  [thcreiii  described,]  a  c^taiit 
Qthet  sttm  to  J3»  seenred  by  a  promissory  note»  [therein 
deaerihod,]  and  &  certain  other  sum  to  Q  secured  by 
a  certain  other  promissory  note,  and  the  residue  to  D^ 
Secured  by  a  certain  other  promissory  note.  The 
statute  (a)  directs,   that  where  ^  any  bond  shall  be 


(a)  Stat  55  G.  3.  c.  184*  ScbeduUf  Part  z. 
rejecting  Bond^f  s,  3. 

14 


General  Direetiens 
given 


I 
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ghfen  m  a  seairily  for  the  pajanaot  to  difierent  penont 
•f  Hpvala  and  distiiiot  sums  of  maosyf  the  pfoper  ad 
mfarem  dutj  shall  be  chargod  m  rapact  of  each  aepa« 
rate  and  diftmct  sum  of  money,  and  not  upon  the 
aggragiae  amount  diereof.*^ 

Bed  Serjt.  on  this  day  shewed  cause,  upon  the 
grouid  that  aSnce  the  mk  md  was  obtained^  the  com- 
miisioBMn  of  tba  staiap  dadea  being  satisfied  that  no 
ftaud  was  intend^  of  which  he  now  prockiosd  an 
sAdaait,  had  aflkad  to  the  wamnt  of  atHoniey  a  stamp 
desiotinglbe  payment  of  a  du^  snfficieat  Sot  the  feur 
dislinet  sums,  and  had  remitted  the  penally,  which 
they  are  enabled  to  do  by  a  former  act  (a)  It  would 
be  of  the  most  misehievotts  consequence^  if  every 
jodgmstt^  ftie,  aAd  reoorery,  in  which  an  io^roper 
stamp  hid  been  used,  ware  thei^by  rendered  abs<>lately 
void, 

Fatfkam,  being  celled  on  to  8opp<»«l  his  ruls^  eon* 
tmded  that  it  would  be  of  pemicioue  consequence  to 
Che  revenue^  i(  persons  might,  in  preparing  all  sorts  of 
Isgel  inetrumentB,  elude  the  stamp  doty,  and  procure  the 
diamp  to  be  then  only  affixed,  when  it  was  necessary  to 
make  me  of  the  inatramisnt  in  a  court  of  justice.  This 
turns  upon  one  of  the  earliest  stamp  acts,  (d)  whidi 
made  this  instrument  a  mere  nulli^  at  the  time  when 
]ai%ment  was  entered  up^  and  no  subsequent  operation* 
00a  make  it  good.  Although  the  Court  might,  before 
au  instrument  was  produced,  defer  a  trial  or  other 
proceeding,  in  order  thkt  a  party  might  in  the  interval 

(«)  44  G.  3.  e.  9^.  /.  94.  admitted  to  be  useful  or  available 

(^)  5  /r.  &  if.  r.  ft  I.  i.  XI.  in  law  or.  equity^  until  at  well 

Neioch  record,  deed,  iQBtnimeiit,  tbe  said  duty*  as  the  said  sum 

or  writicg*  ahall  be  pleaded  or  of  5/.  (a  penalty)  shall  be  first 

gifea  ia  evidence  in  any  court,  or  paid  to  their  mijestiet'  use. 

obtain 
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1816.       obtain  a  stamp  to  be  affixed^  yet  hjere,.  where  th« 

\'^'  ^     instrument  had  been  put  in   ure,   and  wai  Jmelum^ 

9.  fjfficiot  and  there  was  no  further  use  for  it,  aB  that  had 

Kmur.      been  done  under  it  was  void,  and  the  defect  could  not 

now  be  remedied.    To  introduce  such  a  practice  would 

open  a  wide  field  for  collusion  and  fraud. 

OiBBS  C.  J.  The  proposition  of  the  Defendant's 
counsel,  is,  that  when  a  deed  with  a  bad  stamp  has  onee 
been  produoed  in  the  course  of  any  legal  proeeediof^ 
it  can  never  afterwards  be  rendered  ayailaUe  in  that^ 
proceeding  by  the  addition  of  a  pnqper  stamp.  I  am 
of  opinion,  that  there  is  no  foundation  for  this  propo- 
sition, and  that  if  a  person  produce  an  instrument  at 
a  trial,  which  is  void  for  want  of  a  stamp,  and  ia 
therefore  nonsuited,  if  he  can  get  the  deed  stamped 
even  before  the  trial  is  over,  he  may  make  the  deed 
available  in  that  very  trial 

.  Park  J.  This  point  has  been  decided  in  this  Very 
term,  in  the  case  of  Bogen  v.  James  (a),  in  whid  we 
held,  that  a  commission  of  bankrupt,  founded  on  a 
.  petitioning  creditor's  debt,  the  title  to  which  arose 
under  a  will,  of  which  probate  had  been  granted  with 
an  insufficient  stamp,  might  be  supported  without  is- 
suing any  new  commission,  afler  the  additional  standi 
bad  been  ap[died  to  the  probate. 

Rule  discharged  upon  payment  of  cosla. 

(«)  Afitii  p*  147* 
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Charter,  Demandant ;  Shepherd,  Tenant ;        Nov.  ax. 
GwYNN,  Vouchee, 

jh/'AUGHAN  Seijt.    moved  to  amend    a    recovery  TLe  Court  re- 
which  had  been  suffered  in  30  G.  3.  of  several  ^«»«dto  amend 
manors,  and  amongst  others  the  manor  of  Hele  Paine,  adding  two  pL 
aod  of  5  mills,  50  tofts,  300  gardens,  2000  acres  of  land,  rahwin  un- 
2000  acres  of  pasture,  &c.,  in  the  parishes  of  Tkom-^  ^^^  a^Iarp™ 
ion.  Broad  Hanbiay,  Broad  Clyst,  Silvertonj  and  Pay  enumeration  of 
Hembury,  Devon,   by  inserting  after    the    word   Pay  J^u'^^^'^of 
Hembury  the  parishes  of  BradniwA  and   BiUterleigk,  the  amend- 
upon  an  affidavit  that  the  manor  of  Hele  Paine,  the  ™^^  ^**  ^^7 
friocipal  part  of  which  was  in  the  parishes  oi  Broad  taioparceUof 
Cbfst  and  Silverton,   was  also  in  part  situate  within  onet>mQf 
those  parishes  o(  Bradninch  and  Buiterleigk,  and  that  "^^^ 
the  deed  to  make  the  tenant  to  the  precipe,    con-  which  parceb ' 
vcyed  the  manor  o£  ^Hele  Paine,  with  all  its  rights,  'wcfeinthe    . 
members,    and     appurtenances   in    the    parishes  .  of  parishes. 
Broad  Qyst  and  Silverton,  or  elsewhere  in  the  county 
fiS  Devon,  and  that  the  r^-lessor  intended  the  lands  in 
the  omitted  parishes  should  pass. 

The  Court  held,  that  this  could  not  be  done  in  the 
way  in  which  it  was  prayed.  The  deed  to  lead  the 
uses,  it  was  true,  passed  the  manor  of  Hele  Paine,  and  ' 
enumerated  certain  parishes  in  which  it  was,  and  added 
the  words  ^  or  elsewhere ;"  and  a  part  of  the  manor  lay 
in  two  omitted  parishes.  But  the  recovery  conveyed 
many  manors  and  a  great  extent  of  lands  in  many 
parishes.  If  it  were  permitted  to  add  two  more  parishes 
in  this  unqualified  manner,  it  would  hereafter  let  the  re- 
coveror  into  proof  of  a  recovery  of  any  lands  whatever, 
not  exceeding  the  acres  comprized  in  the  recovery,  whe- 
ther parcel  of  this  manor  or  not,  so  that  they  were 
VouVII.  N  situate 
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1^16.       Bituate  in  one  of  those  two  parishes.    The  Court  oould 

^^RTia'     ^^  permit  an  amendment  which  might  apply  to  more 

Dema^dvit.    than  such  part  of  this  manor  as  lies  in  those  two  parishes^ 

for  the  application  had  laid  no  ground  for  introducing 

other  lands  which  were  iu  the  two  parishes,  but  not  in 

the  manor;  and  they  ^ejected  the . application.  («} 

(a)  In  such  case,  kow  to  woixi  heie  ettablished*  tee  Lancaiter^ 

the  amendment  in  such  qualified  Demandant;  Wttmot^  Tenant  ; 

temis  that  the  Court  will  admit  Bwiner  P'pucktWf  past*  Wl  tctay 

the  amendment  as  not  ioconsist-  18x79  ii  Feb. 
ent  with  the  caution  which  they 


Nov.  »i.  POWEL  V.  RtfDH. 

If  the  Plaintiff  /^OPLEY  Seijt  had  on  a  former  day  obtained  a 
lays hb actfei  joie  nisi^  to  change  the  venue  in  this  tausefrom 
S  jLf  ^^  London  to  Wamiek,  on  the  usual  aflBdavit,  against  which 
no  flart  of  the 

^^2^^!^^^  Bes^  Serjt  shewed  cause,  upon  the  ground  thAt  the 
feadant  moves  action  was  brought  for  the  price  of  goods,  for  which 
to  change  it  on  the  order  was  given  to  the  PlaintifTs  agents  in  fVar- 
davit  that  the  f^^^re^  and  the  goods  were  delivered  by  the 
cante  of  action  Plaintiff  to  a  carrier  in  Holbom^  Middlesexj  to  be 
So^rfA,  ^°^^^  '^^  Wamickshirej  and  he.wished  to  extract 
and  not  else-  an  opinion  from  the  Court,  whether  this  would  npt 
2||^«»7^  satisfy  the  undertaking,  which  he  proposed,  of  pro- 
falsifies  by  an  <Iti^ing  material  evidence  either  in  Lomhn  or  JtftV/*. 
afiidavit  that  dlesex^  a  latitude  which  the  Court  had  before^  in  a  like 
Sd^a^  <»^  allowed,  (a) 
partly  in  the 

county  of  B.  and  panly  in  the  county  of  C*  the  Plaintiff  may  main  the  veaue  upon^ 
an  alternative  undertaking  to  give  material  evidence  either  in  1^^  where  the  cause 
iid  not  aris^  or  m  C,»  where  it  did  arise. 

(a)  By  MifMs/eUCJ.  inDiVi    also  Savory r.S^^o<mer,aMiet  VI. 
V.  Normif,4fitihUL  4^.    See    j66» 
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GifU^i  in  sopport  of  his  rule^  obiervod  Xhal  it  w«i  1816» 
AniiMVawJy  now  to  discus  the  materiality  of  the,  evi-  pi-^-^ 
^hsnoe  hem':  if  the  evidenoe  was  not  matexial,  the  alter*  ^ 

natiTe  option  of  two  coiintiea  woald  sot  amfl  the        "i^m^: 
Piaiiitiff ;  if  it  was  material,  he  agreed  that  after  the 
fate  dtebions,  the  Plaintiff  had  a  ri^t  to  retaiii  the 
Bike. 


The  C&mi  ^sohar^ed  the  rule  upoa  the  PkiDtiff 
vndertaking  in  the  alternative,  to  giye  material  evidence 
ether  in  London  or  Middies. 


Baker  v.  Sydee.  Abv.ax. 

JOLOSSBT  Seijt.  had  obtained  a  rule  msi;  to  set  The  tutute 

aside  the  judgDaent  of  nan  pros^  which  had  been  ^^  ^*}'  '''^^'^ 

•        «•      ••  1  jr      ^  ,      ^,  .     .^  ^.5.  does  not 

Signed  in  this  case^  or  at  least  to  return  to  the  Plaintiff  enable  a  De- 

the  money  levied  for  the  costs  of  an  execution  and  ^aidant  to  levy 
sheriff's  poundage^  upon  9l  ^fieri  facias  for  the  D?-  ejM«rtioii  for*" 
fieodant's  costs  of  the  action.     He  moved  this  under  hiscotuofaa 


the  fiiVowiog  circumstances :  the  Defendant^  who  was      .^^ . 

in  custody  in  other  suits,    having  previously  given  cntactssG.j. 

nocioe  of  his  intention  to  take  the  benefit  of  the.  insol-  ^-  '^^*  ^-. 

vent  act,  had,  in  TrinUy  term  last,  ruled  the  Plaintiff  ^^^^e 

to  enter  the  issue,  which  the  Plaintiff  omitted  to  do:  deaimdiof 

the  Defendant  on  ad  Jii^  signed  a  judgfueiii  of  tm  ^^^ 

fros.    On  the  lotb  the  Defendant  was  discharged  out  of  named  in  hb 

custody  by  order  of  the  Court  for  the  relief  of  insolr  *^^  ^ 

^eat  debtors,   but  neither  this  order,  nor  the  Der  ticeol  apply* 

fiendant's  notice,  or  schedule,  specified  the  Plaintiff's  ingibrdii- 

dema^:   after  such  discharge  on  the  16th  of  July^  ^^^"^ 

.    cbarge. 
And  therefore  hta  diicharge  does  not  interrupt  the  coime  of  an  action  brought 
againtt  him  by  a  Phpntiff  whole  claim,  the  priaooer  has  aot  iacluded  in  hit  notice, 
sad  achcdule  of  crcditon; 

N  2  the 
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1816.  '  die  Defendant  issued  an  execution  for  the  costs  ef 
the  judgment  of  mm  prosj  under  which  he  levied 
loL   13s.   Zd.    for    the   taxed    costs  of  the    acdon^o 


BAKia 


SniiE.        t/.  115.  6d.  for  costs  of  the  execution,  and  its.  for 


/  '  /  /^  ^/^  sherifPs  poundage.  JStoss^  contended,  first,  duit'tbe 
'"'  judgment  was  altogether  irregular,  for  that  the. De- 
fondant  having  pven  notice  of  his  intention  to  take 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors^ 
the  Plaintiff  was  not  bound  to  notice  the  rule  to  enter 
the  issue,  or  incur  any  forther  expence  in  his  action; 
secondly,  that  at  all  events  a. Defendant  is  not  entitled 
to  costs  of  his  execution  or  poundage^  the  statute  (a) 
being  confined  to  Plaintifls. 

Best  Seijt.  shewed  cause.  The  Plaintiff  was  not 
warranted  in  disrq;arding  the  Defendant's  rule  to  enter 
the  issue.  If  he  had  entered  the  issue,  and  the  De- 
fendant had  applied  for  judgment  as  in  case  of  a 
nonsuit,  his  insolvency  might  have  been  a  ground  for 
awarding  a  Uei  processus.  The  Defendant  did  not 
apply  to  be  discharged  from  the  Plaintiff's  demand^ 
because  he  knew  he  had  a  good  defence  to  this  action : 
the  Plaintiff  therefore  is  not  affected  either  by  his 
notice,  or  his  discharge,  and  was  fi^ee  to  pursue  his 
action.  As  to  the  latter  part  of  the  rule,  he  admitted  it 
must  be  made  absolute. 

Blosseij  in  support  of  his  rule,  insisted  that  the 
operation  of  the  statute  (a)  so  entirely  interrupted  the 
course  of  all  actions  against  the  Defendant,  that  it 
rendered  it  impossible  for  the  Plaintiff  to  proceed,  and 
s.  21.  gives  a  new  remedy  against  debtors,  even  where 
no  suit  is  pending:  acreditor  may  come  in,  and  have 
the  rate  extended  to  him.    The  act  requires,  ist,  a 

(a)  43  G.  3.  r.  46.  s^s*        W  53  (*•  3-  <>  loa.  ij.  xo.  SU  3^ 

specific 
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specific  notice  to  the  paiticular  creditors  at  whose  suit  1816» 
M  19  in  .custody,  and  then  a  general  notice  in  the 
Jjoadan^  fpxfttte^  which  is  notice  to  all  the  wo^ld. 
«The  prisoner  is  disdiaiged,  by  the  order -of  the  Court» 
against  those  creditors  who  are  specifically  named,  .and 
he  is  also  discharged  by  the  laches  of  those  who  do  not 
come  in,  against  all  the  rest.  He  is  discharged  against 
those  from  whom  the  Coiurt  discharges  him  under  this 
act,  and  against  those  who  do  not  come  in  after  the 
notice  given  in  ibe-ljondon  gazette. 

GiBBS  C.  J.  If  the  Defendant  had  armed  himself 
agunst  the  proceedings  of  the  Plaintiff  by  being  dis- 
charged under  the  insolvent  act,  we  never  would 
permit  him  afterwards  to  take  any  step  against  the 
Plaintiff  in  regard  to  costs ;  but  a  •  debtor,  by  being: 
^Uschaiged  in  other  actions,  does  not  thereby  lose  hts^ 
power  of  proceeding  for  costs  against  a  Plaintiff 
.whose  right  to  recover  he  disputes,  and  to  whom  he 
Jhas  never  given  notice  that  he,  the  Defendant,  meant 
to  be  discharged  from  that  debt  The  act  (a)  directs 
the  prisoner  to  publish  a  schedule  of  all  the  persons  in 
the  gazette ;  that  notice,  as  we  are  at  present  advised, 
is  notice  only  to  those  creditors  who  are  named  in  the 
schedule.  By  s.  3  a.,  (the  section  which  discharges  the 
prisoner,)  it  is  enacted,  that  if  any  action  shall  be 
brought  against  him  upon  any  cause  of  action  from 
which  he  shall  have  obtained  his  discharge  by  virtue 
of  that  act,  except  under  an  order  of  Court,  such  pri- 
soner .may  plead  that  he  was  discharged  therefrom  by 
the  order  by  which  such  discharge  shall  have  been 
obtained.  There  is  no  clause  which  says  that  the 
debtor  shall  be  generally  discharged  of  all  debtH^  but 
only  that  he  may  plead  the  discharge  of  all  debts  from 

{a)  SeeU%, 

N  3  which 
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which  he  dmll  be  discAarged  fay  the  ordttr  0f  tbr 
Court  We  therefof^  mast  lode  ba^  to  Me  what  aie 
the  terms  of  the  order  far  hb  dkchaige.  By  s.  i^ 
the  Court  must  in  the  order  specify  the  persons 
against  who^  demand  it  discharges  him.  This  is  not 
a  general  disdiarge,  therefore)  but  cmly  as  to  su^ 
specific  debts  as  the  commissioQers  shall  dischai^ge 
hitn  from^ 

Rule  Absolute  as  to  refunding  the  pound- 
age; discharged  as  tO' the  rest;  but  without 
costs. 


iVpffosx. 


Mabtin  v.  BaL0. 


Thetederof     QNSLOW  Setjt  had  obtained  a  rule  nUi  that  Mi^ 
^^  *•  "**  jRwCf.  the  deputy  seaier  of  writs,  toiAii  diew  cause 

Kuilty  of  a  coii«  *     *  cr 

tempt  m  refnt-  ^^y  he  refused  to  seal  a  writ  oi  capias  ad  respondendum 
ii^  to  seal  a  issued  in  this  cause  and  signed  by  the  filacer,  with 
costs,  and  that  he  might  produce  the  book  or  entry  tH 
the  writs  sealed  at  his  office,  and  answer  the  matters  of 
the  affidavit,  which  stated  that  the  PlaintSflfs  attorney, 
on  i8th  Oetober,  St.  Luie*s  day,  before  three  o*eloi^ 


wiTton  Si. 
*        Luk^%  day, 
bebg  one  of 
the  holidays 
^^pointedby 
the  itatttte 


5  &  ^Bdw.  6.  until  which  hour,  by  the  rule  of  Court  (a),  the  seal-office 
»  ought  not  to  be  shut,  having  obtained  a  writ  signed  by 
the  deputy  filacer,  carried  it  to  the  seal-office^  the 
outer  door  of  which  was  then  shut  with  a  notice 
affixed  that  that  day  was  a  holiday;  but  that  obtaining 
admission  from  Mr.  PooUy  the  deputy  sealer  of  writs, 
who  was  within,  and  apparently  attending  ihere  for  the 
purpose  of  the  business  of  bis  offiee^  the  Plaintiffs 
attorney  requested  him  to  seal  that  writ,  stating  that  ft 


(a)  Trim  temi  S40»s*attUf  V.  704* 


was 
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#is  ^11  work  of  neoewty,''  because  the  Defendant  was  I816. 
about  to  leave  Ae  kingdom,  and  oflfefing  to  pay  him 
any  sum  wbich  he  thought  fit  to  charge  for  sealing  it. 
Mr^Ptfokj  being  i^riaed  that  there  was  an  intention 
to  try  the  right  of  taking  extra  fees  on  holidqrsy 
refiued  to  make  any  tharge  for  sealing  it,  said  he  was 
iiot  then  in  business,  as  it  was  a  holiday  allowed  by 
jtatot^  and  declinefd  to  seal  it  unless  the  Plaintiff's 
attorney  chose  Toluiitarily  to  pay  him  what  other  menv- 
bers  of  the  profession  were  in  the  habit  of  paying,  if 
their  writs  were  sealed  on  a  holiday.  The  PlaiatitP^' 
attom^  declining  to  o&r  any  sum,  the  writ  waa  nott 
sealed,  and  the  Defendant,  who  was  then  cm  bosird 
sbifH  and  about  to  qvit  the  country,  sailed  before  he 
could  be  arrested  under  the  writ,  which  was  sealed  next 
mocniog  at  the  opening- of  the  office. 

Lent  and  Vaiigkan  Setj^  now  shewed  cause  against 
this  rule.  In  the  first  place,  the  officer  was  guil^  of 
no  coBterapt^  for  the  PUunliff  never  tendered  to  pay 
him  e^ten  Ae  ordinary  fee,  without  which  he  was  on 
no  day  bound  to  seal  a  writ.  Next,  SU.Luk^9  day 
was  one  iftf  the  holydays  appointed  to  be  kept  by  the 
Rotate  $  Bl6  Edm.  6.  c.  3.,  and  without  entering  inta 
the  qoeslion,  whether  a  holyday  happening  in  temfc 
tuie  should  shut  the  offices,  this  ha^^ned  in  time  ot 
ncatioa.  Two  cases  on  a  similar  questicxi,  found  ia 
Blacision^9{a)  reports,  both  relate  to  the  feast  day  d 
St.  Bamabasj  a  day  not  set  apart  to  be  kept  holy  by 
this  statute,  on  which  distinction  they  were  decided^ 
That  day,  also,  in  those  instances,  must  be  taken  to  have 
occurred  in  term  time,  otherwise  that  topic  would  not 
have  been  introduced  into  the  argument ;  but  the  Court 

(a)  Rggins  y.WiUiif  %BLRip*  ix8(ks  and  Sfarrow  y.Coopery 
N  4  regulate 


18'i  CASES  IN  MICHAELMAS  TERM 

1816.      ;  regulate  that  contingency.'  In  PaUr  v.  Croome  [a);  it  wa9 
held  that  the  29th  of  ikfi^  was  not  a  legal  holiday,  bat 
.  that  determines  nothing  as  to  the  effect  of  this  statute^ 
.  to  which  the  observance  of  that  day  is  long  posterior* 
In  Worthy  v.  PaUer  (6),  this  court  held  that  the  Lord 
.  Mayor*s  day  was  not  a  holiday.    Tweedale  v.  Fetmell  {c) 
was  decided  on  the  impropriety  of  the  clerk  of  the  de- 
clarations receiving  an  extra  fee  of  3^.  /^dL  for  perform- 
ing the  business  of  his  office  on  a  holiday,  viz.  apth  of 
June^  St. Peter's  day;  but  it  does  not  decide  that  the 
officei"  may  not  refuse  to  perform  bis  functions  on  a 
holiday,  if  he  thinks  fit  so  to  do.    This  is  the  only  case 
which  relates  to  a  holiday  named  in  this  statute,  and 
Lord  EUenborough  C.  J.  says,  if  it  b^  a  legal  holiday, 
make  it  a  l^al  holiday,  but  not  a  source  of  profit  by 
selling  the  seal.    The  officer  was  guilty  of  no  extortion^ 
he  made  no  demand,  he  was  willing  to  seal  the  writ,  if 
the  Plaintiff's'  attorney  would  have  voluntarily  paid 
what  others  pay.     Probably  he  was  wrong  in  thinking 
that  the  piayment  would  have  been  so  far  voluntairy, 
that,  if  not  due^  it  could  not  be  recovered  back  from 
him.      The    sealing  of  this  writ    was    not,    as  the 
Plaintifi^s  attorney  wished  to  insinuate,  one  of  those 
.<<  works  of  necessity*  which  the  statute  {d)  contemplates. 
The  officer  acted  as  he  did,  because  he  had  notice  that 
the  Plaintiff^s  attorn^  meant  to  raise  this  question; 
but  the  latter,  having  paid  no  fee^  and  having  made 
this  application  on  a  legal  holiday,  is  out  of  Court 

Shepkerdf  Solicitor-General,  and  Ondcw^  in  support  of 
the  rule.  The  officer  is  sworn  to  have  been  attending 
for  the  business  of  his  office,  and  his  offer  to  seal  the 
vrit  for  a  voluntary  payment,  is  that  selling  of  the 

(a)  7  Ttrm  Rep.  336.  (c)  B.  R.  Trin.  tenn  56  G.  y 

(A)  Antet  V.  180.  (<^)  5  &  6  Ed.  6.c.  j.  ^  6. 

holiday. 
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holiday,  which  Lord  EUenbaroughy  ia  Tweedale  v.  jRm-        1816. 
aeU,  held  illegal.      Whether  Mr.  Poole  had  made  a 
demand,  or  received  a  voluntary  gift,  is  inrunaterial : 
for  if  the  necessity  of  getting  the  business  done  is 
urgent,  it  is  a  compulsion.     If  this  may  be  done,  there 
is  no  security  that  the  officer  may  not  impose  a  various 
fee  upon  each  suitor,  according  to  the  urgenqr  of  his 
business.     Though  these  days,  which,  as  the  statute 
says,  are  of  man's  institution,  and  not  so  sacred  as 
some  other  days,  are  appointed  to  be  kept,  yet,  if  the 
officer  is  not  in  his'  house,  or  employ^  in  religious 
worship,  but  is  in  the  office  for  purposes  of  business, 
*he  ought  to  seal  the  writ  equally  for  tho^e  who  do  and 
for  those  who  do  not  give  him  monqr.    The  statute  (a) 
directs  that  the  eve  of  all  these  days,  except  two,  shall 
be  kept  and  observed  fluting;  and  if  so,  the  .number 
of  these  pernicious  holidays,  already  55  in  number, 
would  be  greatly  increased.     Hie  dktinction'  between 
the  feast  of  iS^.  Barnabas  and  those  days  which  are  made 
holidays  by  act  of  parliament,  is  not  taken  by  the 
Court,  in  Bladtstone^  hnt  is  only  a  dictum  of  that 
learned   Judge.     The    restoration   of   King  Charles 
the  ad  is,  like  these  days,  made  a  holiday  by  act  of 
parliament     Blackstone,  J.  thought  it  would  have  been 
better  to  limit    the   holidays  in    the    offices  to*  the 
days  in  which  the  Court  sits  not.     Even  though  the 
Court  may  not  think  this  is  such  a  contempt  Ujpon 
which  they  are  called  on  to  grant  an  attachment,-  yet 
the   transaction    may    be  properly    presented,  to  the 
Court,  for  the  mere  purpose  of  the  Court  pronouncing 
whether  it  is  a  right  practice  or  not,  without  any  cen- 
sure necessarily  foUowmg ;  or  if  the  case  is  presented 
for  censure,  yet  still  it  is  not  highly  culpable^  and  the 
Caurt  may  withhold  the  attachment.  If  the  officer  does 
any  business  on  a  holiday,  either  he  does  wrongs  or,  if 

(a)  S^ct.  1. 

he 
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1816*  lie  18  n^arranted  in  doing  any  business,  be  ought  tb  faaife 
for  it  only  tbe  same  fee  on  holidays  us  on  other  da^ 
Formerly  tbe  practice  was,  not  to  take  a  fee  on  eaA 
writ  sealed  on  the  holiday,  bat  for  the  attomies  to  club 
a  sum  to  have  the  office  open*  for  all  of  them.  A 
question  arose  in  this  Court,  whether  a  Defendant  vas 
bound  to  plead  on  the  day  of  the  Purification ;  and  it 
was  held  that  be  was  bound  to  plead,  because  tbe  office 
was  open  on  that  day.  Onslaao  concluded  by'aissertbi^ 
that  this  was  an  act  of  extortion,  and  that  Mr.  Pook 
was  a  criminid. 

GiBBB  C.J.  We  are  called  upon  to  exercise  our 
judgment  on  the  conduct  of  Mr.  Pookj  who  is  citeA 
before  this  Court  as  a  criminal ;  and  the  question  is^ 
whether'  he  has  been  guihy  of  any  crime;  and  if  he 
has,  whetlier  we  can  animadvert  on  htm  for  k.  Th^ 
crime  alleged,  is,  tliat  on  a  holiday,  &.  Lukt^s  day^ 
he,  being  at  his  office,  ofiered  to  seal  a  writ  for  tb^ 
fee  usually  paid  on  holidays,  and  refused  to  seal  the 
writ  without  it ;  but  said,  if  you  choose  to  pay  volun- 
tarily the  usual  fee,  I  will  do  it.  The  Plaintiflfa 
attorney  stood  on  the  point  of  honour,  and  would  not 
pay  the  foe,  and  the  writ  was  consequently  not  sealed. 
If  these  holidays  were  instituted  only  for  the  ease  of 
the  officer,  I  should  think  there  was  nothing  unlawful 
in  the  officer  taking  a  further  consideration,  and  doing 
the  business  for  it:  but  these  holidays  were  instituted 
with' a  very  difforent  consideration,  and  it  was  intended 
that  these  days  should  be  kept  sacred,  and  no  businesa 
done.  A  similar  question,  it  is  said,  has  lately  occurred 
in  the  Court  otKin^s  Bench  (a),  and  the  Court  said,  if 
yon  will  keep  your  holiday,  keep  it,  but  do  not  sell  your 
holiday.  It  is  said  that  Mr.  Pook  was  at  the  office, 
ready  to  seal  writs  for  others,  and  that  therefore  he  was 

(a)  Twtedale  v.  FenncUt  B.R,  Trm,  TmorsS  G.  j. 

bound 
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Marun 


[  to  seal  A  writ  lor  the  Plaiotiff,  without  any  fte  at       ISl  6. 
all ;  [for  the  iinial  fee  b  not  tendered  to  him ;]  but  thi^ 
WKition  is  made  against  him  as  a  criminal,  and  the 
uniform  practice  has  long  been,  that  on  the  holiday  a       Boldl 
fuither  sum  has  been  paid  for  sealing  a  writ:  it  is,  at 
leaat,  very  questionable,  whether  his  practice  of  attend- 
ing on  the  office  on  holidays,  gives  otiiers  the  right  of 
making  the  officer  seal  seal  the  writ  on  that  ^y,  be*- 
cause  he  is  fotknd  at  the  office ;  it  being  scarcdy  con- 
tended, that  if  he  ^ere  at  his  house,  or  elsewhere  he 
would  be  bound  to  go  thither  for  the  purpose.    We 
therefefe  tkiidc  the  chai^  is  not  substantiated,  which 
aHtges  him  to  be  a  criminal ;  and  whether  he  did  right 
or  not,  we  ere  not  here  called  on  to  dectde;  if  the 
party  is  aggrieved,  and  has  lost  his  costs,  he  has  Mb 
regular  remedy,  and  ms^  bring  his  action  against  the 
officer. 

BaIlas  J.  I  am  of  the  same  (^nion:  if  the  party 
ought  not  to  be  in  die  office  on  liiat  day,  neither  oiight 
tile  attomqr  who  applied  on  that  day,  or  the  chent 
(who,  oDihat  day  cmly,  as  it  is  sworn,  instructed  the  at-^ 
teroajT))  tm  (ihat  day  to  have  applied  there ;  therefoi^  in 
any  way,  I  think  this  rule  cannot  be  supported*      .      ' 

Pabx  J.  was  of  tiie  same  opinion.  The  Solicitor- 
Gentfal  did  not  feel  comfortable  st  the  idea  of  making 
out  Mr.  Poole  to  be  a  criminal,  but  it  is  on  that  ground 
only  that  this  motion  could  be  supported.  Where  is 
the  extortion  of  the  act?  If  he  is  not  bound  to  do  extra 
labour  on  that  day,  it  is,  surely,  not  very  unreasonable 
that  he  should  demand  an  extra  fee  for  his  labour.  In 
the  two  cases  in  Bhtckskme^  and  the  case  in  Taunton^  . 
the  dtstittction  is  taken  between  a  hoUday  and  no 
holiday.  In  aH  Ae  cases  the  officer  is  supposed  to  be 
ditiag  at  th^  foet  of  the  (%ief  JuaHoe^  m  Oodrt,  afldon 

these 
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1^16.        Bituate  in  one  of  those  two  parishes.     The  Court  could 

^    -    -*     not  pennit  an  amendment  which  might  apply  to  more 

Demandant,    than  such  part  of  this  manor  as  lies  in  thoae  two  parishesy 

for  the  application  had  laid  no  ground  for  introducing 

other  lands  which  were  in  the  two  parishes,  but  not  iii 

the  manor;  and  they  i^eeted  theapplici^ttoii.  («>} 

(a)  In  9uch  caae>  kow  to  word  here  established*  tee  Lancaster^ 

the  amendment  in  such  qualified  Demandant;  Wilmot^  Tenant  s 

temis  that  the  Court  wiU  admit  Bodkif  t^ouchee$  fit*  Hit.  tetaiy 

the  amendment  as  not  inconaist-  iZijy  i%  Feb. 
ent  with  the  cautbn  which  they 


^*^'  *«•  PowEL  V.  Rich. 

If  the  Plaintiff  f^OPLBY  Serjt.  had  on  a  former  day  obtained  a 
l^ya hit actfoi  xxAe  nisi,  to  change  the  venue  in  this  ibausefrom 
^  jtf  ^^S^  Xio»u20n  to  Wanmek,  on  the  usual  affidavit,  against  which 
no  flart  of  the 

^^^^^^^^  Best  Setjt  shewed  cause,  upon  the  ground  thAt  the 
feadant  moves  action  was  brought  for  the  price  of  goods,  for  which 
to  change  it  on  the  order  was  given  to  the  PlaindfTs  agents  in  War" 
davit  that  the  *o«^fc*»^^»  and  the  goods  were  delivered  by  the 
canseofactioB  Plaintiff  to  a  carrier  in  Holbomy  Middlesex,  to  be 
So^rfilL,  <*>nveyed  into  Wamidrshirej  and  he.wished  to  extract 
and  not  else-  an  opinion  from  the  Court,  whether  this  would  not 
T[^^J^^  satisfy  the  undertaking,  which  he  proposed,  of  pro- 
falsifies  by  an  blueing  material  evidence  either  in  London  or  JIfiV/- 
affidavit  that  dlesex,  a  latitude  which  the  Court  had  before^  in  a  like 
Sr::^  c«e,  allowed,  (a) 
partly  in  the       ' 

county  of  B.  and  panty  in  the  county  of  C.y  the  Plaintiff  may  main  the  veaue  upoa^ 
an  alternative  undertaking  to  give  material  evidence  either  in  t^.j  where  the  cause 
^  not  aris^  or  m  C,  where  it  did  arise* 

M  By  Miftu/eUCJ.  inDieJk    also  Aniory  r.S^oonerjOMte^  VI. 
V.  Normif,0H$e,UL  464*    See    j66. 

Copley, 


f  N  THE  FireYHttVBittB  Yi&AM,  OF  QEOttGB  III. 

*!  ^Copkjh  ^°  support  of  his  nile^  observed  that  it  wai 
vniMdesMtfy  now  to  discuss  the  materialily  of  diie,  evi* 
dsnoe  heee :  if  the  evidenoe  was  not  material,  the  alter* 
nsidTe'  option  of  two  counties  wottld  sot  avifl  the 
Pbintiff;  if  k  was  material,  he  agreed  that  after  the 
bte  dtebions,  the  Plaiotiff  had  a  right  to  retain  the 
veoike. 

Tke  C&mt  discharged  the  rale  upon  the  Pl^ntiff 
■ndertaking  in  the  alternative,  to  give  material  evidence 
ether  in  London  or  Middteses. 


Baker  v.  Sydee.  Abv.ax. 

OL0SSE7  Serjt  had  obtained  a  rule  nisi,  to  9et  The  sutute 

aside  the  jod^ent  of  non  pros^  which  bad  been  ^3 <'-3* '•'46a 
signed  in  this  cas^  or  at  least  to  return  to  the  Plaintiff  ^\^  ^  d^ 
the  money  levied  for  the  costs  of  an  executicm  and  ^aidant  to  leyy 
sheriff's  poundage^   upon  ^  Jieri  facias  for  the  D^  exe^bnfor*** 
fendant's  costs  of  the  action.    He  moved  this  under  his  coeu  of  aa 
the  filVowring  circumstances :  the  Defendant,  who  was  ^^' .    , 
in  custody  m  other  suits,    having  previously  given  em  act  5  jG.  3. 
notice  of  his  intention  to  take  the  benefit  of  the  insol-  ^-  '^^  ^*. 

vent  act,  had,  in  THnity  term  last,  ruled  the  Plaintiff  ^  ft^"ie 

to  enter  the  issue,  which  the  Plaintiff  omitted  to  do:  demands  of 

tbe  Defendant  on  ad  JiJ§  signed  a  judgment  of  non  V  ^^„J^ 

fros.    On  the  lotb  the  Defendant  was  discharged  out  of  named  inhis 

custody  by  order  of  the  Court  for  the  relief  of  insolr  "^"^  ^ 

t^ent  debtors,   but  neither  this  order,  nor  the  Der  ticeoTmi^ 

inidant's  notice^  or  schedule,  specified  the  Plaint^9  i"g  fer  dk- 

demajy;  after  sttd>  discharge  on  the  16th  of  July,  2S^*dL 

chai]gt. 
And  thenfore  his  discharge  does  not  Latemipt  the  coune  of  an  action  brought 
gainst  him  hj  a  Plaintiff  whose  claim,  the  prisoner  has  not  iaclnded  in  bis  notice^ 
aad  schedule  of  crc£ton« 

N  2  the 
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1816.   '    the  Defendant   issued  an  execution  for  the  costs. oT 
""^     the  judgment  of   turn  pros^  under  which  he  levied 
9.  loL   ly.   %d.    for    the   taxed    costs  of  the    aotioiiy^ 

STDBEi  I/.  1 1  J,  6d.  for  costs  of  the  execution,  and  its.  for 
/.  ^  ^^  sheriiPs  poundage.  JSZossr^' contended,  first,  liiat'the 
judgment  was  altogether  irregular,  for  that  the.  De- 
fendant having  given  notice  of  his  intention  to  take 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors^ 
the  Plaintiff  was  not  bound  to  notice  the  rule  to  enter 
the  issu^  or  incur  any  fiirther  expence  in  his  action ; 
secondly,  that  at  all  events  a.Defendant  is  not  entitled 
to  costs  of  his  execution  or  poundage,  the  statute  (a) 
being  confined  to  Plaintiffs, 

Best  Seijt  shewed  cause.  The  Plaintiff  was  not 
warranted  in  disregarding  the  Defendant's  rule  to  enter 
the  issue.  If  he  had  entered  the  issue,  and  the  De- 
fisndant  had  applied  for  judgment  as  in  case  of  a 
nonsuit,  his  insolvency  might  have  been  a  ground  for 
awarding  a  stet  processus.  The  Defendant  did  not 
apply  to  be  discharged  from  the  Plaintiff's  demand^ 
because  he  knew  he  had  a  good  defence  to  this  action : 
the  Plaintiff  therefore  is  not  affected  either  by  his 
notice,  or  his  dischaige^  and  was  fi*ee  to  pursue  his 
action.  As  to  the  latter  part  of  the  rule,  he  admitted  it 
must  be  made  absolute. 

Blosseij  in  support  of  his  rule^  insisted  that  the 
operation  of  the  statute  (a)  so  entirely  interrupted  the 
course  of  all  actions  against  the  Defendant,  that  it 
rendered  it  impossible  for  the  Plaintiff  to  prooeedf  and 
s.  21.  gives  a  new  remedy  against  debtors,  even  where 
no  suit  is  pending:  axreditor  may  come  in,  and  have 
the  rate  extended  to  him.     The  act  requires,  xst,  a 

(fl)  43  G* s»  c.  46.  J»5.         (h)  S3  G.  3.  c,  loa.  4/.  jo.  3X>  3s- 

spedfic 
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Bpecific  notice  to  the  paiticttlar  creditors  at  whose  suit  1816» 
M.  i»  in  ciutodyy  asd  then  a  general  notice  in  the  n^^Jfu 
Jjondon^  gazette,    which  is  notice  to  all  the  wodcL^  v. 

<Tbe.  prisoner  is  dischaif^,  by  the  order  t>f  the  Court,  Syjxeb. 
agunst  those  creditors  who  are  specifically  named,  .and 
he  is  also  discharged  by  the  laches  of  those  who  do  not 
come  in,  against  all  the  rest.  He  is  discharged  against 
those  from  whom  the  Court  discharges  him  under  this 
act,  and  against  those  who  do  not  come  in  after  the 
notice  given  in  the-  Ijondcn  gazette. 

GiBBs  C.  J.  If  the  Defendant  had  armed  himself 
agunst  the  proceedings  of  the  Phdnti£^  by  being  dis- 
charged under  the  insolvent  act,  we  never  would 
permit  him  afterwards  to  take  any  step  against  the 
Plaintiff  in  regard  to  costs;  but  a  debtor,  by  being: 
dischaiged  in  other  actions,  does  not  thereby  lose  hi» 
power  of  proceeding  for  costs  against  a  Plaintiff 
whose  right  to  recover  he  disputes,  and  to  whom  he 
lias  never  given  notice  that  he,  the  Defendant,  meant 
to  be  discharged  from  that  debt  The  act  (a)  directs 
the  prisoner  to  publish  a  schedule  of  all  the  persons  in 
the  gazette ;  that  notice,  as  we  are  at  present  advised, 
is  notice  only  to  those  creditors  who  are  named  in  the 
schedule.  By  t.  3).,  (the  section  which  discharges  the 
prisoner,)  it  is  enacted,  that  if  any  action  shall  be 
brought  against  him  upon  any  cause  of  action  from 
which  he  shall  have  obtwied  his  discharge  by  virtue 
of  that  act,  except  under  an  order  of  Court,  such  pri- 
soner may  plead  that  he  was  discharged  there&om  by 
the  order  by  which  such  discharge  shall  have  been 
obtained.  There  is  no  clause  which  says  that  the 
debtor  shall  be  generally  discharged  of  all  debt^  but 
only  that  he  may  plead  the  discharge  of  all  debts  from 

(<i)  SecU%. 

'  N  3  which 
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Machu 
Frasol 


that  the  second  billy  to  which  the  relation  of  both  parties 
was  shewn,  had  become   doe^    or  remained    unpaids 
had  obtained  a  rule  nisi  for  delivering  up  the  baiMbond 
to  be  cancelled,  upon  entering  a  common  appearaace. 

Besi  Serjt  shewed  cause.  .  It  is  suflBcient  that  the 
Defendant's  relation  to  both  bills  appears.  Brads/utm 
v.  SaddingUm.  (a)  He  is  sworn  to  be  acceptor  of  the 
one^  and  drawer  of  the  other.  As  to  the  objection, 
that  it  is  not  shewn  that  the  bill  is  payable,  and  unpaid, 
this,  is  distiqgoishable  from  Jackson  v.  Ya^  (b)j  be- 
cause^ though  the  maker  of  a  note  instantly  contracts 
a  debitum  in  prcssentif  solvendum^  in  JuhinH  yet  the 
drawer  of  a  biU,  which  is  the  first  part  of  this  case,  is 
not  indebted  until  the  bill  be  dishonoured,  either  by 
non-acceptance  or  non-payment ;  and  therefore  an 
lifBdavit  that  he  is  indebted,  must,  by  intendment,  com- 
prehend theall^;ation  that  the  bill  is  become  payable,  and 
also  that  it  continues  unpaid.  And  with  respect  to  the 
second  bill,  no  afiidavit  to  hold  to  bail  ever  yet  stated 
all  the  special  circumstances  which  create  the  debt ;  and 
Jackson  y.  Yate  being  only  the  decision  of  a  single  Judges 
is  of  less  authori^  than  Davison  v.  March  {c),  accord- 
ing to  which,  it  is  sufficient  to  swear  to  the  conclusion, 
that  he  is  indebted  to  the  Plaintifi^  as  indorsee  {d)  of 


{a)  %MauUtiSelw.t4%' 

{d)  The  Coixrty  in  observing  on 
Jaekion  ▼•  Yattt  where  the  De- 
fendant w^s  sworn  to  be  indebted 
to  the  Plaintifrin  450/.  as  indorsee 
of  a  promistory  notey  considered 
that  Uie  word  <*  indorsee*'  was  a 
mistake!  for  indorMr ;  but  in  Da* 
n)Uon  y.  March  the  same  form 
occurs;  and  it  appears  to  be  the 
ordinary  phrase  used  on  these  oc- 
casions, and  is  correct  in  sense, 
as  well  as  in  granunaticsl  con- 


stroctiony  being  put  in  apposi- 
tion with  the  last  substantive  in. 
the  preceding  clause^  **  indebted 
to  this  deponent/'  which  clause 
is  found  in  the  affidavit^  thooghy 
as  it  is  abbreviated  by  the  re- 
porter, the  antecedent  being  omit- 
ted, the  sense  is  obscured ;  bit 
^  indorsee"  is  there  descriptive 
of  the  reUtion  of  the  PfaintifT  to 
the  bill,  and  not  of  the  relation 
of  the  Defendant*  See  the  pre- 
cedents in  TidtTs  Formjy  ad  cd.. 
z8o4>  p.  8a.  ss.  35.38,39. 
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a  bill  of  exchange    without  alleging  that  the  bill  is        1816f^ 
become  due,  for  if  the  bill  be  not  due,  he  may  be 
indicted  for  perjury.     He  prayed  that  the  FUdotiff 
might  file  a  suf^lemental  affidavit. 

Coplq^  in  support  of  his  rule^  relied  on  BdOn  ▼. 
Bailey  as  the  latest  decision^  ruling  that  it  was  neces- 
sary to  shevr  the  Plaintiff's  relation  to  the  bill :  and  on 
Jaehsdny.  Yaie,  as  over-ruling  DaoUan  v.  Marchy  and 
deciding  that  it  was  necessary  to  shew  that  the  bills  were 
payable  and  unpaid.  The  acceptor  of  a  bill  in  this 
case  was  analogous  to  the  maker  of  a  note  in  that, 
and  must  observe  the  same  requisites. 

GiBBs  C.  J.  It  is  unnecessary  to  decide  whether 
the  affidavit  ought  to  state  the  relation  of  the  Plaintiff 
to  the  bill;  but  the  case  last  decided  in  this  Court 
is  certainly  much  broken  in  upon  by  the  last  ciise 
decided  m  the  Court  of  King's  Bench,  which,  as  Mr. 
Marshall  has  well  remarked  (a),  was  not  cited  upon  the 
discusaon  of  Baibi  v.  Batiey.  This  Court  certainly 
intended  to  make  the  practice  of  the  two  Courts  uni- 
form, and  decided  according  to  that,  which  the  dis- 
covery of  this  case  of  BradshOm  v.  Saddifigim  shews 
not  to  be  the  unifonh  practice  of  the  Court  of 
King's  Bench.  The  other  point  is  this:  the  Pkintiff 
swears  the  Defendant  is  indebted  on  a  bill  drawn  by 
the  Plaintiff  upon,  and  accepted  Jby  the  Defendant. 
Sfeiy  woid  of  this  may  be  true,  and  yet  the  Plaintiff 
may  not  be  entitled  to  arrest  the  Defendant,  and  if  so, 
ceitainly  it  is  not  such  an  affidavit  as  can  support  this 


DaxXas  J«  concurred. 

(a)  %Manb*  >^u  ir. 


Park 
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Park  J.  This  case  is  distinguishable  irom  Davison^ 
,  ▼•  Manftj  on  the  ground  on  which  it  is  put  in  Jneksori 
V*  YaUj  that  an  acceptance  being  like  a  promisBoiy 
note,  a  debiium  in  praserUij  solvendum  in  Jiduro,  the 
Plainti£F  may  truly  swear  that  the  Defendant  is,  in  a 
marnier,  indebted,  Mid  yet  he  may  have  no  right  to 
mrrest 


The  Oatui  adlwred  to  tlieir  inyariabk  practiee  in 

refusing  B€$(%  prayer  ibr  permission  to  file  a  ma^ 

pl«n^p^  affidafHt. 

Rule  absolute. 


Where  a  judg- 
ment had  been 
entered  up  on 
a  warrant  of 
attorney  ^ven 
on  an 


dent  itamp, 
the  Court  held 
that  the  objec- 
tion was  cured 
by  procuring 
the  instrument 
to  be  stamped 
^th  the  pro- 
per stamp. 

Andthat» 
although  the 
Defendant  had 
ahrtady  applied 
to  the  Court  to 
set  aside  the 
judgment. 


Burton  *o.  Kirkby. 

T/TAUQHAN  Seijt  had  on  a  former  day  obftidned  a 
rule  nuf,  to  set  aside  an  >x6cation9  judgment^  and 
the  warrant  of  attorney  wh^eon  the  judgment  had 
been  entered,  upon  the  ground  that  the  warrant  of 
attorney  was  giyen  to  secure  distinct  debts  to  four  dif- 
ferent, persons,  and  that  the  stamp  which  it  bore,  de- 
noted a  duty,  lAich,  though  suffieienjt  fbrthe  aggregate 
sttm,  waa  insufficient  for  the  four  several  parts  into 
which  the  sum  secured  was  di^ed.  There  waa  a  da* 
ftaaanc^  which  declared  that  the  warrant  of  atttffney 
is  given  to  A%  Bi  C^  and  i^  as  a  fiuther  and  collateral 
secttfity  for  2^5002^  aeenred  as  follows^  via*  5oe>;.  to 
A,  secsared  by  a  bond,  [thetein  described,!  a  Calais 
Qthet  snm  to  JS,  seenred  by  a  promissory  note,  [therein 
daaaiibed,]  and  a  certain  other  sum  to  C,  secured  by 
a  certain  other  promissory  note,  and  the  residue  to  D^ 
secured  by  a  certain  other  promissory  note.  The 
statute  {a)  directs,  that  where  ^  any  bond  shall  be 


{a)  Stat  SS  G*  3*  ^*  x84«  Scbedukt  Part  z. 
rejecting  Bondsf  s,  3. 
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gi^neo  as  a  secnrily  for  the  pajrmeDt  to  different  persona 
I  and  distinot  sums  of  money,  the  proper  ad 
daty  shall  be  charged  in  respect  of  each  aepa* 
end  disciiict  sum  of  mon^,  and  not  npon  the 
aiggy  egrta  anw>ant  theveof.*^ 

Best  Seijt.   on  this  day  shewed  cause,  upon    the 

fgrouaA  that  since  the  nife  nisi  was  obtained^  the  com- 

vsiimasmt  of  tba  stamp  datiea  toeing  sitisfied  that  no 

finoid  iPBS  intondedy  of  iriiich  he  novr  pnkbcad  an 

iifidaait,  had  aflked  to  the  warraat  of  attotnegr  a  stamp 

denotingt^  payment  of  a  duty  sufficient  fixr  the  fcor 

distinet  sums,  and  had   remitted  the  penalty,  which 

they  are  esabled  to  do  by  a  former  act  (a)     It  would 

be  of  the    most  misd^evous    conseqpience,  if  eVery 

jofl^gmen^  flne,  ahd  reoorery,  in  which  an  in^roper 

stamp  had  been  used,  were  thereby  rendered  absbla^ 

void. 

V(m^^um^  being  cdQed  cm  to  sqiporl  his  rule^  eon* 
tsnded  that  it  would  be  of  pemicioue  consequence  to 
die  revenue^  i(  persons  might,  in  preparing  all  sorts  of 
}^|al  inetrumeats,  elude  the  stamp  duty,  and  procure  the 
t^amp  to  be  then  only  affixed,  when  it  was  necessary  to 
make  use  of  the  instrumisnt  in  a  court  of  justice.  This 
tiims  upon  one  of  the  earliest  stamp  acts,  (2)  whidi 
made  this  instrument  a  mere  nullity  at  the  time  when 
judgment  was  eolered  up,  and  no  subsequent  operation- 
can  make  it  good.  Although  the  Court  might,  before 
aa  instrument  was  ptoduoed,  defer  a  trial  or  other 
proceeding,  in  order  thkt  a  party  might  in  the  interval 

(«)  44  G.  3*  ^*  98*  i.  %^•  admitted  to  be  useful  or  ayailable 

Iff)  s  W.^  M.  c.ftz.  i.  XX.  in  law  or.  equity,  until  as  well 

NesDch  record,  deed»iii8truineiit,  the  said  dut^^  u  the  said  sum 

or  writingt  shaU  be  pleaded  or  of  5/.  (a  penalty)  shall  be  first 

giTcn  la  evidence  hi  any  court,  or  paid  to  their  miyesties'  use. 

obtain 
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1816.        obtain  a  stamp  to  be  affixed,  yet  hierei.  where  th« 

^    "^    -^     inBtniment  had  been   put  m   ure^   and  was  Jwachtm 

V.  ^Blicio^  and  there  was  no  iiirther  use  fi>r  it,  all  that  had 

Kutur.      been  done  under  it  was  void,  and  the  delect  oonld  not 

now  be  remedied.    To  introduce  such  a  pra^ice  would 

open  a  wide  field  for  collusion  and  fraud. 

GiBBS  C.  J.  The  proposition  of  the  Defendant's 
counsel,  is,  that  when  a  deed  with  a  bad  stamp  has  onee 
been  produced  in  the  course  of  any  legal  prooeedii^^ 
it  can  nerer  afterwards  be  rendered  avaib^e  in  that 
proceeding  by  the  addition  of  a  proper  stamp.  I  am 
of  opinion,  that  there  is  no  foundation  for  this  propo- 
sition, and  that  if  a  person  produce  an  instrument  at 
a  trial,  which  is  void  for  want  of  a  stamp,  and  ia 
therefore  nonsuited,  if  he  can  get  the  deed  stamped 
even  before  the  trial  is  over,  he  may  make  the  deed 
available  in  that  very  triaL 

.  Pabk  J.  This  point  has  been  decided  in  this  very 
term,  in  the  case  of  Bogers  v.  James  (a\  in  whidi  we 
held,  that  a  oonunission  of  bankrupt,  founded  on  a 
.  petitioning  creditor's  debt,  the  title  to  which  arose 
under  a  will,  of  which  probate  had  been  granted  wid& 
an  insufficient  stamp,  might  be  supported  without  is- 
suing any  new  commission,  after  the  additional  stanqp^ 
bad  been  applied  to  the  probate. 

Rule  dischaiged  up(m  payment  of  com. 
(a)  Aniii  p.  147- 
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Chaktee,  Demandant ;  Shepherd,  Tenant  j        jvw.  ax. 
GwYNN,  Vouchee. 

"jt^AUGHAN  Serjt.    moved  to  amend    a    recovery  The  Court  re- 
which  had  been  suffered  in  30  G.  3.  of  several  ^««^toaine«d 
xnaoor^  and  amongst  others  the  manor  of  Hele  Paine,  adding  two  pa- 
aod  of  5  mills,  50  tofts,  300  gardens,  2000  acres  of  land,  "»^« »»  «»- 
aooo  acres  of  pasture,  &c.,  in  the  parishes  of  7%om-  ^Jer  ^Um^ 
A»r,  Broad  Hembwry,  Broad  Clysty  Silverton,  and  Pay  enumeration  of 
Hemburyj  Deoon^   by  inserting  after    the   word   Pay  ^^*^^^^^ 
JHembury  the  parishes  of  Bradnittch  and   Butterleigh,  the  amend- 
upoo  an  affidavit  that  the  manor  of  Hele  Pairte,  the  ""^^  ^^  ^^^Y 
principal  part  of  which  was  in  the  parishes  o(  Broad  taiaparceUof 
Cfyst  and  SitverUm^  was  also  in  part  situate  within  oneootof 
those  parishes  of  Bradninck  and  Butterleigk,  and  that  ""^^^" 
the  deed  to  make  the   tenant  to  the  precipe,    con-  which  parcels . 
veyed  the  manor  o£  Hele  Paine,  with  all  its  rights,   'were  in  the    . 
members,    and     appurtenances    in    the    parishes  .  of  parishes. 
Broad  dyst  and  Tiverton,  or  elsewhere  in  the  county 
ofDeoon,  and  that  the  re- lessor  intended  the  lands  in 
the  omitted  parishes  should  pass. 

The  Court  held,  that  this  could  not  be  done  in  the 
way  in  which  it  was  prayed.  The  deed  to  lead  the 
uses,  it  was  true,  passed  the  manor  of  Hele  Paine,  and  ' 
enumerated  certain  parishes  in  which  it  was,  and  added 
the  words  ^  or  elsewhere  ;**  and  a  part  of  the  manor  lay 
in  two  omitted  parishes.  But  the  recovery  conveyed 
many  manors  and  a  great  extent  of  lands  in  many 
parishes.  If  it  were  permitted  to  add  two  more  parishes 
in  this  unqualified  manner,  it  would  hereafter  let  the  re- 
Goveror  into  pixxif  of  a  recovery  of  any  lands  whatever, 
not  exceeding  the  acres  comprized  in  the  recovery,  whe- 
ther parcel  of  this  manor  or  not,  so  that  they  were 

VouVII.  N  situate 
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1^16.       situate  in  one  of  those  two  parishes.    The  Court  could 

^     '      *     not  permit  an  amendment  which  might  apply  to  more 

jytnxgdmt.    ^han  such  part  of  this  manor  as  lies  in  those  two  parishesy 

ior  the  application  had  laid  no  ground  for  introducing 

other  lands  which  were  in  the  two  parishes,  but  not  in 

the  manor;  and  they  CQ^l?^  the.apjdicatioii.  (a) 

(n)  In  such  casey  kow  to  word  here  e^tablishedt  lee  Lancasterf 

the  amendment  In  such  qualified  DemandiMt;  WUmot^  Tenant  $ 

terms  that  the  Court  ^11  admit  Bo6it$f  l^cueke»9  p^it-  HsL  tetay 

the  amendment  as  not  inconsist-  z8x7»  za  Feb. 
cnt  with  the  caution  which  they 


^^'  SI.  PowEL  V.  Rich. 

If  the  Plaintiff  f^OPLEY  Serjt.  had  on  a  former  day  obtained  a 
lays  Us  ictfen  xvA»  nisiy  to  change  the  venue  in  this  cause- from 
^  jl!  ^^  London  to  Warwiek,  on  the  usual  affidavit,  against  which 
no  |lart  of  the 

2|J^V^^  Bm  Serjt  shewed  cause,  upon  the  ground  thlit  the 
ftodaat  moves  action  was  brought  for  the  price  of  goods,  for  which 
to  change  it  on  the  order  was  given  to  the  PlaintifPs  agents  in  ffizr- 
davit  that  the  ""^^^i^^f  an^  ^^  goods  were  delivered  by  the 
caose  of  action  Plaintiff  to  a  carrier  in  HMom^  Middlnexj  to  be 
"^"*?^,     conveyed  into  Warmichhire s  and  he  wished  to  extract 

COQDtV  Ot   frii 

andnotelse-  an  opinion  from  the  Court,  whether  this  would  not 
wh«e»  which  gatbfy  the  undertaking,  which  he  proposed,  of  pro- 
falsifies  by  an  ducing  material  evidence  either  in  London  or  JbfM/- 
aflidayit  that  dlesex^  a  latitude  which  the  Court  had  before^  in  a  lik^ 

•^.""*'^     case,  allowed,  la) 
^tion  arose      ^^"'^  «itv»»«*.  v-/ 

partly  in  the 

county  of  B»  and  fiartly  in  the  county  of  Co  the  Plaintiff  may  retain  the  venue  upon^ 
-  «n  alternative  undertaking  to  give  material  evidence  either  in  A.$  where  the  cause 
^  not  arisen  or  m  C*,  where  it  did  arbe. 

(«)  By  JC^wA^ C. J.  in Di^i    9ho  Smv9rfy.S^09»irfMit^\l. 
V.  NorrisbtmitgfUL  464-    See    ^66. 
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'  CSqpfa^  in  supp<H*t  of  his  nile^  obwrvod  tbak  it  w«l 
now  to  diacusi  the  mateiialily  of  ^^  evi* 
\  bete:  if  the  tvidenoe  was  not  material,  the  alter* 
oatiire*  opiiaai  of  two  counties  woidd  not  uvmSI  the 
Plaintif ;  if  it  was  material,  he  agreed  that  aft^  the 
tete^  dBcbioos,  the  PhuQtiff  had  a  rig^t  to  retain  the 
iHe. 


Tke  C0mrt  ^sohai^  the  rale  upon  the  Plaintiff 
wndertaking  in  the  alternative^  to  give  material  evidenoe 
cdier  in  London  or  Mtddleses. 


Baker  v.  Sydee.  iVbv.21. 

.JOLOSSBT  Serjt.  had  obtained  a  rule  nisi^  to  set  TIm  statute 

aside  the  judgm^t  of  turn  pros^  which  bad  been  ^^  ^'^'^^'^ 

signed  in  this  case^  or  at  least  to  return  to  the  Plaintiff  ^g^  ^  j^ 

the  money  levied  for  the  costs  of  an  execution  and  Pendant  to  levy 

sheriff's  poundage^   upon  h  Jeri  facias  for  the  D^  ewnSiiiftr*" 

ftndant's  costs  of  the  action.    He  moved  this  under  hiscotuofaa 

the  foVowiog  circumstances :  the  Defendant^  who  was  '^^^ .    . 

in  custody  in  other  suits,    having  previously  given  ent  act  530.3* 

notice  of  his  intention  to  take  the  benefit  of  the  insol-  '-  ^^^  ^-. 

vent  act,  had,  in  Trinity  term  last,  ruled  the  Plaintiff  ^l^^toSthe 

to  enter  the  issue,  which  the  Plaintiff  omitted  to  do:  demand* of 

die  Defendant  on  ad  Julg  signed  a  judgment  of  non  ^^^ 

pros.    On  the  loth  the  Defendant  was  discharged  out  of  named  iabifl 

custody  by  order  of  the  Court  for  the  relief  of  insolr  ^^^^^^  ^ 

tait  debtors,   but  neither  this  order,  nor  the  Der  ticeofarndkl 

iendant's  notice^  or  schedule,  specified  the  Plaintiff's  ing  for  d»> 

demand:   after  such  discharge^  on  the  16th  of  July,  22^*i 

.    chai^gs. 
And  therefore  hia  diidiarge  does  not  intemipt  the  coune  of  an  action  brought 
against  him  by  a  Plaintiff  whole  daim.the  piitooer  has  aot  iacloded  in  hit  notice, 
ana  adieduk  of  crefiton; 

N  2  the 
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V. 


1816.   *    the  Defendant   issued  an  execation  for  the  costs  oT 
the  judgment  of   non  pros^  under  which  he  levied 
V.  lo'*   13'*   ^^    ^^^    ^®   taxed   costs  of  the   action,^ 

STDBb  I/,  iij,  (U.  for  costs  of  the  execution,  and  125.  for 
sheriff's  poundage.  JSZossr^  contended,  first,  tiiat'the 
judgment  was  altogether  irregular,  for  that  the. De- 
fendant having  given  notice  of  his  intention  to  take 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors, 
the  Plaintiff  was  not  bound  to  notice  the  rule  to  enter 
the  issu^  or  incur  any  fiirther  expence  in  his  action ; 
secondly,  that  at  all  events  a.Defendant  is  not  entitled 
to  costs  of  his  execution  or  poundage,  the  statute  (a) 
being  confined  to  Plaintifis. 

Best  Seijt  shewed  cause.  The  Plaintiff  was  not 
warranted  in  disregarding  the  Defendant's  rule  to  enter 
the  issue.  If  he  had  entered  the  issue,  and  the  De- 
fendant had  applied  for  judgment  as  in  case  of  a 
nonsuit,  his  insolvency  might  have  been  a  ground  for 
awarding  a  Uet  processus.  The  Defendant  did  not 
apply  to  be  discharged  from  the  Plaintiff's  demand, 
because  he  knew  he  had  a  good  defence  U>  this  action : 
the  Plaintiff  therefore  is  not  affected  dtfaer  by  his 
notice,  or  his  discharge,  and  was  fi*ee  to  pursue  his 
action.  As  to  the  latter  part  of  the  rule,  he  admitted  it 
must  be  made  absolute. 

Blossety  in  support  of  his  rule,  insisted  that  the 
operation  of  the  statute  (a)  so  entirely  interrupted  the 
course  of  ail  actions  against  the  Defendant,  that  it 
rendered  it  impossible  for  the  Plaintiff  to  proceed,  and 
s.  21.  gives  a  new  remedy  against  debtors,  even  irfiere 
no  suit  is  pending:  acreditor  may  come  in,  and  have 
the  rate  extended  to  him.     The  act  requires,  ist,  a 

(a)  43  G*3.  c.  46.  t*5.        (h)  ss  0»  3.  c.  xoa.  4/.  lo.  $1$  3s. 
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BpedBc  notice  to  the  paiticiilar  creditors  at  whose  suit       1816» 


w. 


hi^  i»   in  ciutody,  and  then  a  general  notice  in  the      n^^j^a 
Xondoin  gazette,    which  is  notice  to  all  the  wodd»  v. 

<The  prisoner  is  disdiaif^,  by  the  order  t>f  the  Court,  Syixeb. 
against  diose  ereditors  who  are  specifically  named,  .and 
he  is  iho  discharged  by  the  laches  of  those  who  do  not 
€»nie  in,  against  all  the  rest.  He  is  discharged  against 
those  from  whom  the  Court  discharges  him  under  this 
act,  and  against  those  who  do  not  come  i^  after  the 
notice  given  in  the-  Ijondon  gazette. 

GiBBS  C.  J.  If  the  Defendant  had  armed  himself 
against  the  proceedings  of  the  Plaintifi^  by  beii^  dia- 
charged  under  the  insolvent  act,  we  never  would 
permit  him  afterwards  to  take  any  step  against  the 
Plaintiff  in  regard  to  costs;  but  a  debtor,  by  being: 
discharged  in  other  actions,  does  not  thereby  lose  hi» 
power  of  proceeding  for  costs  against  a  Plaintiff 
.whose  right  to  recover  he  disputes,  and  to  whom  he 
lias  never  given  notice  that  he,  the  Defendant,  meant 
to  be  discharged  from  that  debt  The  act  (a)  directs 
the  prisoner  to  publish  a  schedule  of  all  the  persons  in 
the  gazette;  that  notice,  as  we  are  at  present  advised, 
is  notice  only  to  those  creditors  who  are  named  in  the 
schedule.  By  u  3  a.,  (the  section  which  discharges  the 
prisoner,)  it  is  enacted,  that  if  any  action  shall  be 
brought  against  him  upon  any  cause  of  action  from 
which  he  shall  have  obtained  his  discharge  by  virtue 
of  that  act,  eiLcept  under  an  order  of  Court,  such  pri- 
soner may  plead  that  he  was  dischai^ed  therefrom  by 
the  order  by  which  such  discharge  shall  have  been 
obtained.  There  is  no  clause  which  says  that  the 
debtor  shall  be  generally  discharged  oi  all  debti^  bat 
only  that  he  may  plead  the  discharge  of  all  debts  from 

(<i)  SecU%n 

N  3  which 


m  CASES  IN  MICHAELMAS  TERM 

1816.        that  the  second  bill,  to  which  the  relation  of  both  partieo^ 


Macho 


was  shewn,  had  become   dae,    or  remained    uiqMkl^ 
had  obtained  a  rule  nisi  for  delivering  up  the  baiKbond 
FaAsn.       to  be  cancelled,  upon  entering  a  common  appearance. 

Besi  Seijt  shewed  cause.  .  It  is  suflBcient  that  the 
Defendapt's  relation  to  both  bills  appears.  Bradskaw 
v.  Saddingtcm.  (a)  He  is  sworn  to  be  acceptor  of  the 
onc^  and  drawer  of  the  other.  As  to  the  objection, 
that  it  is  not  shewn  that  the  bill  is  payable,  and  unpaid, 
this,  is  distii^gttishable  from  Jadiion  v.  YaU  {b)^  be- 
cau9^  though  (he  maker  of  a  note  instantly  contmcts 
a  debitum  in  pr€esenti^  solvendum^  in  futwo^  yet  the 
drawer  of  a  biU,  which  is  the  first  part  of  this  case,  is 
not  indebted  until  the  bill  be  dishonoured,  either  by 
non-acceptance  or  non^yment ;  and  therefore  an 
lifBdavit  that  he  is  indebted,  must,  by  intendment,  com- 
prehend  theall^;ation  that  the  bill  is  become  payable,  and 
also  that  it  continues  unpaid.  And  with  respect  to  the 
second  bill,  no  affidavit  to  hold  to  bail  ever  yet  stated 
all  the  special  circumstances  which  create  the  debt ;  and 
Jackson  v.  Ya^e  being  only  the  decision  of  a  single  Judge, 
is  of  less  authority  than  Davison  v.  March  {c),  accord- 
ing to  which,  it  is  sufficient  to  swear  to  the  conclusion, 
that  he  is  indebted  to  the  PlaintijBT,  as  indorsee  (d)  of 

{a)  %  Maule  fsf  Sehv.  148*  stractioiiy  bong  put  in  apposi- 

{b)  1  Btutf  94*  tion  with  the  Is&t  substantive  in. 

(c)  iNewR^.iS7»  the  preceding  chiuse»  «  indebted 

{d)  The  Cottity  in  observing  on  to  this  deponent/'  which  clause 

Jackton  ▼•  Tate^  where  the  De-  is  found  in  the  affidavit^  though, 

fendant  w;is  sworn  to  be  indebted  as  it  is  abbre\'iated  by  the  re- 

to  the  PlaintifTin  45 o/.  as  indorsee  porter,  the  antecedent  being  omit- 

of  a  promistory  note,  considered  ted,  the  sense  is  obscured ;  but 

that  the  word  <*  indorsee*'  was  a  *'  indorsee''  is  there  descriptive 

mistake,  for  indoTMr ;  but  in  Da^  of  the  relation  of  the  Plaintiff  to 

'^ison  V.  March  the  same  form  the  bill,  and  not  of  the  relatioa- 

eccurs;  and  it  appears  to  be  the  of  the  Defendant.    See  the  pre- 

ordinary  phrase  used  on  these  oc-  cedents  in  Tid£i  Famu^  od  ed.. 

casions,  and  is  correct  in  sense,  1804,  p.  8a.  »•  J5. 38, 39. 

as  well  as  in  granunatical  con- 

12  a  bill 
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a  bill  of  exchange,    without  alleging  that  the  bill  ia        1816f 
become  due^  for  if  the  bill  be  not  due,  he  may  be 
Hidicted  for  perjvary.     He  prayed   that  the  Plaintiff 
mi^t  file  a  suf^lemental  affidavit* 

Copl^f  in  8iq>port  of  his  rule^  relied  on  Balbi  ▼. 
BaO^  as  the  latest  decision^  ruling  that  it  was  neces- 
sary to  shevr  the  Plaintiff's  relation  to  the  bill :  and  on 
Jlatehsmv.  Yaie^  as  over-mUng  Daoism  y.  Marchy  and 
deciding  that  it  was  necessary  to  shew  that  the  bills  were 
payable  and  unpaid.  The  acceptor  of  a  bill  in  this 
case  was  analogous  to  the  maker  of  a  note  in  that, 
and  must  observe  the  same  requisites. 

OiBB3  C.  J.  It  is  unnecessary  to  decide  whether 
the  affidavit  ought  to  state  the  relation  of  the  Plaintiff 
to  the  bill;  but  the  case  last  dedded  in  this  Court 
is  certainly  much  broken  in  upon  by  the  last  oise 
decided  in  the  Court  of  King's  Bench,  which,  as  Mr. 
MankaU  has  well  remarked  (a),  was  not  cited  upon  the 
discussion  of  BaUri  v.  Batley.  This  Court  certainly 
intended  to  make  the  practice  of  the  two  Courts  uni- 
form, and  decided  according  to  that,  which  the  dis- 
covery of  this  case  of  BradsAalm  v.  Saddingtm  shews 
not  to  be  the  uniform  practice  of  the  Court  of 
King's  Bench.  The  other  point  is  this:  the  Phdntiff 
swears  the  Defendant  is  indebted  on  a  bill  drawn  by 
the  Plaintiff  upon,  and  accepted  ))y  the  Defendant. 
Steiy  woid  of  this  may  be  true,  and  yet  the  Plaintiff 
nay  not  be  entitled  to  arrest  the  Defendant,  and  if  so, 
certainly  it  is  not  such  an  affidavit  as  can  support  this 
arrest. 


DaxXasJ.  concurred. 

(a)  tlUnb*  %iu  It. 


Pabk 
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Park  J.  This  case  is  distinguishable  from  Daoison^ 
T*  H^trehj  on  the  ground  on  which  it  is  put  in  Jnetsan 
V,  Yaiey  that  an  acceptance  being  like  a  promissory 
note,  a  debitum  in  praserUif  solveniwn  in  jvturo^  tbe 
Plaintiff  may  truly  swear  that  the  Defendant  is,  in  a 
manner,  indebted,  «id  yet  he  may  have  no  right  to 
arrest 


The  Oomi  adiiyered  to  tlieir  inrariabk  practice  in 

refiising  iSr^s  prayer  ic^  permission  to  fite  a  sop- 

pleme^pttal  affidafHt. 

Rule  absolute. 


Nov.  1 8. 

Where  a  judg- 
ment had  been 
entered  up  on 
a  warrant  of 
attorney  ^iven 
on  an 


dent  stamp, 
the  Court  held 
that  the  objec- 
tion was  cured 
by  procuring 
the  instrument 
to  be  stamped 
with  the  pro- 
per stamp. 

And  that, 
although  the 
Defendant  had 
already  applied 
to  the  Court  to 
set  aside  die 
judgment. 


Burton  "o.  Kirkby. 

T/rAUQHAN  8er}t  had  on  a  former  day  obMuned  a 
rule  nwf,  to  set  aside  an  >xecudoa9  judgmeati  and 
tbe  warrant  of  attorney  whereon  the  judgment  had 
been  entered,  upon  the  ground  that  tbe  warraat  of 
attoioey  was  giyen  to  secure  distinct  debts  to  four  dif- 
ferent, persons,  aud  that  tbe  stamp  which  it  bore,  de- 
noted a  duty,  which,,  though  suffieiemt  fbrthe  aggregate 
sum,  waa  issuffident  fiir  the  four  several  parts  inta 
which  the  sum  secured  was  dimded.  There  waa  a  da* 
ftaaaiM^  which  declared  that  the  warrant  of  atttffney 
is  given  to  A%  Bi  C^  and  i^  as  a  feither  and  oellateFal 
seeufi^  for  2,5002.^  aeeured  as  follows^  vis.  500;.  ta 
At  secured  by  a  bcmd,  [thetein  described,]  a  c^tais 
Qtbet  sum  to  JS>  seeored  by  a  promissory  note,  [tbereio 
deaeribadt]  and  a  certain  other  sum  to  C;  secured  by 
a  certain  other  promissory  note,  and  the  residue  to  D^ 
secured  by  a  certain  other  promissory  note.  The 
statute  {a)  directs,   that  where  ^  any  bond  shall  be 


{a)  Stat  ss  ^*  3*  c.  184.  ScbeduUf  Part  i» 
rejecting  Bonds f  s,  3. 
14 


General  Direetians 


given 
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gifea  »  a  secmiQr  fer  the  pftyment  to  diflSsrent  penona 
«f  Mparato  and  disdnct  sums  of  money,  the  proper  ai     ^JJJ^JJJJ^ 
tnjorm  doty  ihill  bo  charged  ia  mpoct  of  each  aepa^  ^. 

rate  and  diftmct  sum  of  money,  and  not  upon  the      Kibxbt* 
aggngato  amount  therec^.*' 

Bett  Seijt.  on  this  day  shewed  cause,  upon  the 
gronod  that  aSiiee  the  rule  nut  waa  obtained^  the  com- 
BOSnoMrs  of  tba  stamp  dstiea  toeing  satisfied  that  no 
iBfaud  was  iatande^  of  which  ho  now  prodnosd  an 
ifidaait,  had  aflkad  to  the  warrant  of  attorney  a  stamp 
denotingl^  payment  of  a  duty  snfficient  iSor  ^  fbur 
distinet  smns,  and  had  remitted  the  penalty,  whieh 
thej  are  enabled  to  do  by  a  former  act  (a)  It  would 
be  of  the  most  nusdUevoos  consequence  if  eWry 
judgment^  ftie,  ahd  reoofery,  in  which  an  improper 
stamp  had  been  used,  were  thelreby  rendered  absi^lately 
void. 

Vtn^lfumy  being  calbd  on  to  support  his  rule^  con* 
tended  dbat  it  would  be  <^  pemicioue  consequence  to 
die  retcnne^  i(  persons  might,  in  preparing  all  sorts  of 
Iflgsl  instraments,  elude  the  stamp  doty,  and  procure  the 
iibmp  to  be  then  only  affixed,  when  it  was  necessary  to 
make  use  of  the  instnimient  in  a  court  of  justice.  This 
tiirns  upon  one  of  the  earliest  stamp  acts,  (S)  which 
made  this  instrument  a  mere  nullity  at  the  time  when 
jodlgaMnt  was  entered  up,  and  no  subsequent  operation- 
can  make  it  good.  Although  the  Court  might,  before 
au  instrument  was  pfoduced,  defer  a  trial  or  other 
proceeding,  in  order  that  a  party  might  in  the  interval 

(0)  44  O*  3.  c.  98.  /•  a4*  admitted  to  be  useful  or  avaihble 

W  S  W>^  M.  ff.flx.  i.  XX.  in  law  or.  equity,  until  as  well 

No  fuch  record,  deed,  inetniment,  the  eaid  duty,  at  the  said  sum 

or  writingi  shall  be  pleaded  or  of  5/.  (a  penalty)  shall  be  first 

giren  in  evidence  in  any  court,  or  paid  to  thdr  mijesties'  use. 

obtain 
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1816.       had  no  right  to  load  the  PfaiintiflP  with  the  risk  of  these 
bills;  for  aa  soon  as  they  received  the  numey  for  tbe 
alegars  in  Hamburgh^  diey  were  debtors  to  the  Pkdoti&y 
and  they  had  a  partoer  here^  who  might  pay  them  ; 
further  than  that,   they  never  indorsed  tbe  MUs  to 
the  bankrupt;  they  indorsed  them  to  tbe  Defendant 
their  partner  resident  here.    The  Chief  Jusdoe  thonght, 
they  ought  either  to  be  indorsed  directly  to  the  bank- 
rupty  or  at  least,  if  they  indorsed  the  hills  to  the  De- 
fendant merely  for  the  purpose  of  conveyance^  they 
ought  to  have  been  instantly  indorsed  over  by  hira  to 
the  bankrupt,  which  was  not  the  case.     The  juiy  ofan 
served,  that  the  X>efendant,  by  his  mode  of  treating  tbe 
^remitted  bills,  had  made  them  his  own,  and  they  found 
a  verdict  for  the  Plaintifis  for  i6oo/. 

Shepherdy  Solicitor-General,  now  moved  to  set  onde 
the  verdict,  •  and  have  a  new  trial,  that  he  might  be 
permitted  then  to  give  evidence  of  the  course  of  the 
previous  dealmgs  of  the  parties  before  the  letter  of  tbe 
i6tb  of  December,  1815,  which,  as  he  was  instructed, 
would  shew  that  the  bankrupt  had  sanctioned  the 
remittance  of  the  proceeds  of  former  transactions,  when 
made  by  the  purchase  of  bills  for  his  account^  in  the 
same  way;  and  that  B,  Graning  and  Co.  were  in 
the  habit  of  purchasing  bills  in  Hamburgh  for  the 
bankrupt,  when  they  could  be  advantageously  bought*  . 
Stress  had  been  laid  on  the  term  in  the  last  letter, 
requesting  to  have  credit  for  the  bills,  when  duly 
honoured:  the  phrase,  when  applied  to  a  bill  pur- 
chased abroad,  and  remitted  to  this  country,  meant 
not  payment,  as  it  would  in  the  case  of  a  bOl  purchased 
after  acceptance,  but  that  honour  which  an  acceptor 
gives  it,  by  coming  under  that  responsibility.  Tbe 
agreement  was  not,  that  Doorman  should  receive  the 
remittances,  and  pay  the  Pefendant  out  of  them,  but 

they 


f 
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agreed  to  pardiase  of  him  at  a  Yaluation,  and  took       1816. 

possession:    the  yaluation  was  made,  and  the  price         r^' 

fixed  at  J^L     The  Defendant  protracting  the  payment,'  ^ 

after  five  months  the  Plaintiff  made  a  second  agree-'     Risdon; 

ment  to  accept  12/.  in  lieu  of  the  172.,  if  the  Defendant 

would  instantly  accept  a  bill  at  three  months  for  it;  the 

bill  was  drawn,  but  the  Defendant  declined  to  accept 

it.     The  Plaintiff  thereupon  commenced  this  action* 

For  the  Defendant,  two  objections  were  taken;  the  one^ 

that  the  fixtures  could  not  be  recovered  under  a  count 

fair  goods  sold  and  delivered,  according  to  Nuit  y.  BtO^ 

ler  [a) ;  and.  Horn  v.  Baker  (b)  was  supposed  to  be  in 

point;  the  other,  that  the  parties  having  agreed  that 

the  goods  should  be  paid  fi>r  by  a  bill  at  three  months^ 

the  Bddaa  was  misoonceived,  and  ought  to  have  been  an 

action  ibr  not  .accepting  the  bill,  the  three  months  not 

having  expired  bdfoi^e  the> writ  was  sued  out ; '  for  this  was 

cited  Mttssen  v.  Price  (r),  and  Duiton  v.  Sohmonsan.  (d) 

The  fint  point  his  lordship  reserved;  the  second  he 

overruled  as  inapplicable,  holding  it  a  sufficient  answer, 

that  the  Defendant,  having  1>y  his  non-acoept^noe  of 

the  bill,  repudiated  the  second  and  substituted  con* 

tract,  like  Plaintiff  had  a  right  to  repudiate  it  also, 

and  to  jresort  to  his  first  agreeopient,  under  which  the 

greater  price  of  the    goods  was  payable  instantly; 

wheretO/the  Couit.afterwards  clearly  agreed..    The  jury 

fanQd.a  verdictfor  the  Plaintiff  for  17/. 

Best  Serjt.  in    this  term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a.  nonsuit. 

Shephprd^    Solicitor-General,    now,  shewed   cause* 
Home  V.  Baker  was  not  a  question  what  were  goods  and 

[s)  s  Bjpin,  ij^n ,  {e)  4  BasU  176. ) 

(*)  ^Eoiit  »u.  \d)  zBoS't^  Pull,  581. 

.    )  chat* 
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1^816.       situate  in  one  of  those  two  parishes.    The  Court  could 

""-    ^'         not  permit  an  amendment  which  might  apply  to  more 

Demandant.    ^^^  ^u^h  part  of  this  manor  as  lies  in  those  two  parishee^ 

for  the  application  had  laid  no  ground  for  introducing 

other  lands  which  were  in  the  two  parishes,  but  not  in 

the  manor;  and  they  c^jeeted  thesppUciittoii.  («) 

(a)  In  such  case,  kow  to  word  here  established*  lee  LancasUTf 

the  amendment  in  such  qualified  Demandant;  WiJmotf  Tenant  : 

ierms  that  the  Court  will  admit  Boo^ef  l^cucknj  fit*  IKl  X^rms 

the  2tmendment  as  not  inconsist-  zBi7»  za  Feb. 
ent  with  the  caution  which  they 


Tfov.  %u  PowEL  V.  Rich. 

If thePhin^  f^OPLEY  Seijt.  had  on  a  former  day  obtained  a 
lays  lib  acflbn  xvle  nisi,  to  change  the  venue  in  thb  Causefrom 
^J  ^^S  ^^^^^'^^^  ^  Warwick,  on  the  usual  affidavit,  against  which 
no  fart  of  the 

^?^i?!^         -Se*^  Serjt  shewed  cause,  upon  the  ground  th&t  the 

jma  tu6  m^^* 

Inda&t  moves  actimi  was  brought  for  the  price  of  goods,  for  which 

to  change  it  on  the  order  was  given  to  the  PlaintifTs  agents  in  fVar" 
^biYit  that  the  *^*5*^^^  ^n^  *®  goods  were  delivered  by  the 
caiue  of  action  Phuntiff  to  a  carrier  in  Holbom,  Middlesex,  to  be 
"T"*^.  conveyed  into  Wamicishire s  and  he.wished  to  extract 
and  not  else-  an  opinion  firom  the  Court,  whether  this  would  not 
where,  wluch  satisfy  the  undertaking,  which  he  prq>osed,  of  pro- 
falsifies  by  an  ducing  material  evidence  dither  in  London  or  Mid^. 
affidavit  that    dlesex,  a  latitude  which  the  Court  had  before,  in  a  like 

*^*.*^*'^     case,  allowed,  (a) 
action  arose      ^***^  nnvurcw.  y*f 

paitly  in  the 

county  of  B.  and  partly  in  the  county  of  C,  the  Plaintiff  may  retain  the  venue  upon* 
-  an  alternatiTe  undertaking  to  give  material  evidence  either  \nA.$  where  the  cause 
4id  not  arisen  or  m  C,  where  it  did  arise. 

{a)  By  H^fMsJuU  C  J.  in  Dick    also  Sttvorf  y^jSpaoaer,  oMUt  VI. 
V.  Horrub%m^}XL  464*    See    566* 
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^    CbpAy,  in  Bopport  of  hb  nile»  obtervad  thai  it  w«ft        1816^ 
wuMdeasflsy  now  to  difKu^i  the  materiality  gf  the.  evi*     '  JIV;' 
dnoe  here :  if  the  avidenoa  was  not  material,  the  alter*  ^ 

imtiTe  option  of  two  oomitiea  would  not  avifl  the       lU^^: 
Plaitttiff ;  if  it  was  material,  he  agreed  that  after  the 
late  dtebiooB,  the  Plaiqtiff  had  a  right  to  retain  the 
lae. 


The  Cmurt  ^soharged  the  rale  upon  the  Plaintiff 
■ndertaking  in  the  alternative,  to  give  material  evidenes 
ether  in  London  or  Middteus. 


Baker  v.  Sydee.  iVov.ax. 

.  OLQSS£r  Serjt.  had  obtained  a  rale  ni5i,  to  $et  Tlie  tutote 

aside  the  judgment  of  non  pros,  which  bad  been  *^  ^'/*  ^-'^^^ 

!•     ..  ^^       1  '^     '  ,     x^.  .    .^ ''•5*«>«  not 

signed  m  this  case^  or  at  least  to  return  to  the  Plaintiff  eiuUc  a  Dc- 

the  money  levied  for  the  costs  of  an  execution  and  fendant  to  Icyy 

sheriff's  poandage^   upon  %  Jieri  facia$  for  the  De^:  ejwnit^for*^ 

fendanfs' costs  of  the  action.    He  moved  this  under  hiscotuofaa 

the  fbWowiiiff  circumstances :  the  Defendant,  who  was  ^^^^  .    , 

m  custody  m  other  suits,    having  previously  given  ent  act  530.3. 

potioe  of  bis  intention  to  take  the  benefit  of  the  inspl-  ^'  '^**  ^*. 

vent  act,  had,  in  Trinity  term  last,  ruled  the  Plaintiff  ^^w  fr^i^ 

to  enter  the  issue,  which  the  Plaintiff  omitted  to  do :  demands  of 

tbe  Defendant  on  ad  Jufy  signed  a  judgment  of  nm  ^ muT" 

pros.    On  the  loth  the  Defendant  was  discharged  out  of  named  inbis 

custody  by  order  of  the  Court  for  the  relief  of  insolr  ^^^^^^  ^ 

tFent  dd)tor%   but  neither  this  order,  nor  tbe  De^  tice  of  apply. 

fimdant's  notice^  or  schedule,  specified  tbe  Plainti^ft  ing  ^  dn- 

demand;  after  such  discharge^  on  the  16th  of  July^  ^^^"^ 

.    chsigs. 
And  thcfcfore  lut  dkcharge  doet  not  interrupt  the  coufte  of  an  action  brought 
against  him  by  a  Plaintiff  ndio^e  dsbn.ths  priioner  has  aot  iaduded  m  hit  notice, 
and  achcduk  of  crcfitoiY. 

N  2  the 
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1816.   '    die  Defendant   issued  an  execution  for  the  costs 


V. 


Bakbr 


the  judgment  of   nan  pras^  under  which  he  levied 
loL   135.    Sd.    for    the   taxed    costs  of  the   action,^ 
Stdk&        tj.  115.  6d.  for  costs  of  the  executi6n,  and  125.  ibr 


^  /f 


"/Z 


sheriflTs  poundage.  jB2oiS5^' contended,  jSrst,  ^t'the 
judgment  was  altogether  irregular,  for  that  the. De- 
fendant having  given  notice  of  his  intention  to  take 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors, 
the  Plaintiff  was  not  bound  to  notice  the  rule  to  enter 
the  issuer  or  incur  any  further  expence  in  his  action ; 
secondly,  that  at  all  events  a.Defendant  is  not  endtledL 
to  costs  of  hb  execution  or  poundage^  the  statute  (a) 
being  confined  to  Plaintiffs. 

Best  Seijt  shewed  cause.  The  Plaintiff  was  not 
warranted  in  disregarding  the  Defendant's  rule  to  enter 
the  issue.  If  he  had  entered  the  issue,  and  the  De- 
fendant had  applied  for  judgment  as  in  case  of  a 
nonsuit,  his  insolvency  might  have  been  a  ground  for 
awarding  a  ttet  processus.  The  Defendant  did  not 
apply  to  be  discharged  from  the  Plaintiff's  demand^ 
because  he  knew  he  had  a  good  defence  to  diis  action : 
the  Plaintiff  therefore  is  not  affected  either  by  his 
notice,  or  his  discharge^  and  was  fi^e  to  pursue  his 
action.  As  to  the  latter  part  of  the  rule,  he  admitted  it 
must  be  made  absolute. 

Blossety  in  support  of  his  rule^  insbted  that  the 
<^ration  of  the  statute  {a)  so  entirely  interrupted  the 
course  of  all  actions  against  the  Defendant,  that  it 
rendered  it  impossible  for  the  Plaintiff  to  proceed,  and 
s.  21.  gives  a  new  remedy  against  debtors,  even  where 
no  suit  is  pending:  a- creditor  may  come  in,  and  have 
the  rate  extended  to  him.     The  act  requires,  ist,  a 

(a)  4i  G0  3.  r.  46.  1^5.         {h)  S2  G.  3.  r.  Z03.  iJ.  zo.  3X1 3^ 

specific 
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specific  notice  to  the  polticular  creditors  at  whose  suit  1816» 
h^  is  in  custody,  and  then  a  general  notice  in  the  ji^m 
Jjmdan^  gazette,    which  is  notice  to  all  the  wocld^  v. 

•Thepriscmer  is  discfaaiged,  by  the  order -of  the  Court,  Snxss. 
agunst  those  creditors  who  are  specifically  named,  and 
he  is  also  discharged  by  the  laches  of  those  who  do  not 
come  in,  against  all  the  rest.  He  is  discharged  against 
those  from  whom  the  Court  discharges  him  under  this 
act,  and  against  those  who  do  not  come  in  after  the 
notice  given  in  ^^  London  gazette. 

OiBBs  C.  J.  If  the  Defendant  had  armed  himself 
against  the  proceedings  of  the  Plaintifil^  by  being  dis- 
charged under  the  insolvent  act,  we  never  would 
permit  him  afterwards  to  take  any  step  against  the 
Plaintiff  in  regard  to  costs;  but  a  debtor,  by  being 
discharged  in  other  actions,  does  not  thereby  lose  hb- 
power  of  proceeding  for  costs  against  a  Plaintiff 
whose  right  to  recover  he  disputes,  and  to  whom  he 
Jias  never  given  notice  that  he^  the  Defendant,  meant 
to  be  discharged  from  that  debt  The  act  (a)  directs 
the  prisoner  to  publish  a  schedule  of  all  the  persons  in 
the  gazette ;  that  notice,  as  we  are  at  present  advised, 
is  notice  only  to  those  creditors  who  are  named  in  the 
schedule.  By  %.  32.,  (the  section  which  discharges  the 
prisoner,)  it  is  enacted,  that  if  any  action  shall  be 
brought  against  him  upon  any  cause  of  action  from 
which  he  shall  have  obtained  his  discharge  by  virtue 
of  that  act,  except  under  an  order  of  Court,  such  pri- 
soner may  plead  that  he  was  discharged  therefrom  by 
the  order  by  which  such  discharge  shall  have  been 
obtained.  There  is  no  clause  which  says  that  the 
debtor  shall  be  generally  discharged  of  all  debt^  but 
only  that  he  may  plead  the  discharge  of  all  debts  from 

(a)  SicU  2. 

'  N  3  which 
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1816.       'Spanuh  colonies  in  South  America^  on  board  the  Par^ 
tvguese  vessel^  the  Bons  Irmaas^  and  four  other  neutrml 
vessels,  British  manufactures  and  produce,  to  proceed 
to  Lisbon^  to  take  in  quicksilver  and  other  artideE^ 
and  fix>m  thence  to  proceed  to  some  of  the  Spa$iish 
ports  in  South  America'^    and  further  permitting  Ti 
(f  Gorman  or  his  agents,  or. the  bearers  of  hin  bills  of 
lading,  in  return  for  the  goods  so  to  be  exported,  to 
import  by  the  same  vessels  to  any  port  of  the  United 
Kingdom,  such  quantity  of  the  produce  of  the  Spanuk 
eolonies,  and  bullion,  as  might  be  specified  in  their 
bills  of  lading,  to  whomsoever  such  property  might 
belong,  and  notwithstanding  all  the  documents  accoa- 
panjring  sndi  returns,  should  represent  the  same  to  be 
destined  to  a  neutral  or  hostile  port.     That  licence 
was  to  continue  in  force  for  twenty-four  months:  and 
by  a  subsequent  order  in  council,  and  licence^  both 
dated  14th  March  1809,  the  duration  of  the  former 
licence  was  prolonged  for  one  year.     Under  the  autfao* 
rity  of  these  licences,  the  PlaintifISi,  who  were  BritM 
merchants,  exported  to  Lima  in  South  America^  on  board 
the  Portuguese  vessel  the  Bons  hrmaos^  a  quantity  of 
British  Manufactures:    the  ship  sailed   from  L/mdom 
on  her  outward  voyage  on  nth  September  1807,  and 
arrived  at  CaOaOf  the  port  o{  Lima^  in  December  1808, 
where  her  outward  cargo  was  landed  and  sold.     In 
March  1809,  returns  of  the  goods  so  previously  es(* 
ported,  and  consisting  of  the  goods  and  bullion  insored, 
which  were  bark,  the  produce  of  the  Spanidk  colonies, 
and  dollars,  were  laden  on  board  the  Bons  Irmaos  at 
Linha^  by  Mr.  T.  OGorman^  on  account  of  the  Plain* 
tiffi,  for  the  purpose  of.  being  imported  into  the  United 
Kingdom,  and  the  bills  of  lading  for  die  same  goods 
and  bullion  were  transmitted  to  and  received  by  the 
Plaintiffs.    Neither  the  Phuntifls,  nor  Mr.  T.  OrGor- 
maUf  had  any  licence  from  the  South  Sea  Company, 
authorizing  them  to  trade  within  their  limits^  within 
6*  which 
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^hkh'  Lima  is  situsted.  In  April  1809^  the!  ship 
auled  on  the  voyage  insured,  and  in  the  proteciiftion 
of  that  yoyage  was,  m  October  1 809,  captured  and 
detained  in  the  hm-bour  of  Cadiz,  where  her  cargo  was 
seized  by  persons  acting  under  the  government  of 
Spaiftj  and  the  Pkintiffs  thereby  sustained  a  total  loss. 
Befi>re  and  on  the  30th  March  1807,  when  the  licence 
was  granted  by  the  king  in  council.  Great  Britain. wbm 
in  amity  with  Portugal,  and  at  war  with  Spain,'  and 
continued  at  war  with  Spain  untili  the  4th  of  July  1808, 
on'  which  day,  by  an  order  in'  council,  all  hostilitiss 
between  this  kingdom  and  Spain  ceased.  The  question 
for  the  opinion. of  the  Court  was,  whether,^  under  these 
circunistances,  the  Plainti£& .  were :  entitled  to  recover : 
it  they  were^  the  verdict  was  to  stand;  if  .not,  a  non- 
9wt  was  to  be  entered. 


1816. 


-  Best  Setjt.  for  the  Pldntlff, .  stated  the  question 
Bimply  to  be,  whether  it  was  necessary,  for  legalizing 
this  voyage,  that  the  importer  should  be  prepai-ed  with 
a  hoeBce  from  the  gov^ment  only,  or  with  a  licence 
fiom  the  South  Sea  Company  also;  and  he  con- 
tended that  no  South  Sea  licence  was  then  necessary, 
as,  at  the  time  of  performing  thi^  voyage,  two  acts  of 
parliament,  and  a  case  pronounced  in  this  court,  had 
decided  this  question..  The  words  of  the  statute  (a) 
are' clear,  which  are,  that  his  majesty  in  cduncil  may 
grant-licence  to  any  British  subject  to  import  into  this 
kingdom,  for  his  own  account,  or  for  account  of  a 
sutject  of  any  state  in  amity  with  bis  majesty,  from  any 
country  in  America,  belonging  to  iiny  foreign  European 
sovereign  or  state,  any  goods,  of  the  growth  or  pro- 
duce^ whether  manufacture  or  otherwise,  of  any  such 
country,  not  prohibited  to  be  used  or  consumed  in  this 


(a)  45  0. 3.  f.  34. 
O  2 


king- 
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1916*       ifiiigdotti,  m  ifiyahip  orvessM  telongitig  lo  ftnj  state 

^-  ■^-■■''    fli  mai»f  with  hi»  ia$jM,j^  and  imder  (uch  vuhi^  99gOf^ 

^^         IgtioMf  tmrictiao^  and  McuritMs,  m  hk  najasQ^  with 

tHsmons     Ike  wfaiioe.  €f  his  pieii^  eotmeil>  disU  approve  sad 

mhji^t  %Q  iba  saioie  d«lic8  aa  anchr  gooda  and  mta-' 

iMdiliaawMkl  bea^jo^  toiif  in^^ 

built  ahi^  0V  vttadt  add  to  the  aaiqe  radaB»  ifffpaktaMa^ 

faitriotimif  caniiitiafi^  peoaltie^  and  fiirfeitureB  Mfpaaa^ 

ing^  t)ie  paymrat  of  the  aama ;  a^y  laar,  ci]tt(fl%  or 

ittega  Id  dlie  contraty  in  any  wiaa  ndtwitfattaitdiogw  T!im 

fltatota  has  tharafarer  legidiaed  this  aoyaga,  pvondad 

ft  wauld  hat6  hen  hgai  if  pef&med  by  a  ArdM  tUp; 

it  there  film  pnta  naatnd  sJtipaili  the  same  flituatimi  as 

JBeMik  ships  ate  put  in  by  the  stsitute  4X  6«.  3*  iv  77. 

Had  die  cnacrnnenta  tf  that  ttetttCe  bean  canfaed  la  iU 

titl^  which  is  «<  An  act  to  permit  AA^baikaUpate 

carry  on  the  fisheries  in  thePacific  Ocean  without  licence 

fipm^  %}^  East  MMaCompmay,  » 

pai^t"  it  eertamljr  woidd  not  haae  andieriaed  attadniS 

eagrage  without  that  lioenee;  M  a  statote  in  the  Mr 

mfi&i^  part  ofWm  pm  baycmd  te  tide.     Han  ^ 

enapdog  chnise  i%  that  myBKitisk  bniltdii^  owned  a»l 

M¥jgatad  aceerding  to  bwv  may  pasa  throvgb  tlif 

u^r^t^Mc^eBan^  or  xaaniOpe  Hanh  Ui a^  ^ 

gcee«  of  wast  leagitaide  bumlMuim,  md  mayi  tmla 

within  the  said  limiii^  wstibout  haaiiv  ohteinad  aay 

pravioua  lioenoe^  pemisaian^  or  Mithori^  lor  ttttt 

purpose^  bom  tbaConrtof DhrcdoraoftheiSfftf  Mif 

Compami^  ^  froQ^  the  Governor  and  Govttfmji  W 

Merchants  of  QreiU  Briiaim  Imditig  lQ:theiSbf4l  JiM^ 

aiiy  tbii^ia  a^  lawj  diart^»  usagf^  ea^e«istoini  le  the 

contrary  in  anywise  notwithstanding':  ibtt  thJa  stabita 

authorizes  a  trading  voyi^  as  ym&  aa.a^M)iv«  vojpgf^ 

was  ruled  ix^  Jacob  v,  Jansen.  {e)  Intfaapfeifait^efia  the 

fa)  ^fr,  III.  534, 

vessel 
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ent  with  the  general  intent.    And,  I  confess,  it  seems        1816. 
to  me  clearly  to  be  the  testator's  general  intent,  that     ^  ^~  ~^ 
the  estate  should  never  go  ovw  to  John  GoUsmith^  till  ^, 

aU  the  heirs  of  the  body  of  F.  GMmith  were  extinct.  GoujsMrm. 
I  do  not  think  the  testator  had  a  clear  understanding 
of  the  meaning  of  the  words  ^  heirs  of  his  body,"  nor  did 
he^  perhaps,  know  whether  he  meant  heirs  female  as  well 
as  heirs  male.  I  therefore  must  take  the  woBd»  accord- 
ing to  their  legal  signification;  but  I  think  it. is  clear, 
that  he  nerer  meant  that  the  estate  should  go  over,,  until 
those  heirs  of  the  body  of  Francis  were  extinct.  Several 
cases  were  cited,  Doe  on  demise  of  Candler  v.  Smithy 
Doe  on  demise  of  Cock  v.  Cooper^  and  Pierson  v.  Vickers^ 
If  it  were  necessary  to  cite  cases,  n^ost  of  those  cases 
support  the  principle  on  which  we  now  proceed ; ,  and 
the  &cta  of  this  case  are  fully  as  strong  as  of  those. 
We  are  of  opinion,  therefore,  that  an  estate-tail  by  im- 
plication does  arise  in  this  case^  and  consequently,  that 
the  recovery  was  well  suffered,  and  that  the  judgment 
must  be 

For  the  Plaintiff. 


Steutt  v.  Rogers.        '  Nov.  a6. 

TiELL  Seijt  had  on  a  former  day  obtained  a  rule  A  general  re- 

nisi  for  an  attachment  against  the  Defendant  for  ^^^^^ 

non-performance  of  an  award,  in  not  paying  the  sum  ferences,and 

theieby  directed  to  be  paid  by  the  Defendant,  under  demandibe- 

'  *  •       r    J  i_  tween  the 

the  following  circumstances.    An  acUon  had  l)een  com-  ^imviS  and 

menced  on  a  bond  given  by  the  Defendant  to  indemnify  Defendant  m 

a  parish  against  the  maintenance  of  a  bastard  child,  and  ^*^^^^^* 

the  arbitrator  power  to  award  the  coitt  of  the  reference 
If  the  party  in  whoie  fiivour  an  award  it  made,  demand  more  than  it  due  to 
him>  he  cannot  have  an  attachment  for  the  noa-paTment  on  that  occaabn  of  the  sum 
which  it  due. 

PS  to 
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181G.  MarslMl  Seijt  contra^    The  object  of  the '  statute 

45  6. 3.  c.  34.  merely  is  to  enable  the  king  U>  <lispase 
.with   the  navigation  act  a»  to  neutral  vessels*     The 
Dumjuif;      king^s  licence  could  not  enable  a  foreign  ship  to  do 
that  which   a  British  ship  could  not  do. .   A    BritiA 
,  «hip   would   have  required  a  licence  to    trade   wiA 
the  enemy's  colonies    and   also   a  licence  from    the 
Soutk  Sea  Company.     That  is  not  dispcused  with  by 
the  statute  42   G.  3.  c.  77.     The  title  of  that  act  is^ 
'<  AxK  act  to  permit  British  built  ships  to  carry  on  the 
fisheries;  in  the  Pacific  ocearij  without  licence  from  thm 
JSast  India  Company,  or  the  South  Sea  ^Company.? 
And  the  preamble  recites  that  '<  it  may  tend  to  increase 
the  navigation  and  fisheriesj  (no  more)  of  his  majes^s 
subjects,  if  the  restrictions  now  subsisting  with  regard 
to^  ships  and  vessels  navigating  in  the  Pacific,  ocean, 
between  Cape  Horn.  onA  180  degrees  of.  west  longitude 
from  LondoHy  should  be. removed;  it  therefore  proceeds 
to ,  enact,  that  it ^shall^  be  lawful .  for  BritishAiuWt  sbipsi 
owned  and  navigated  according  to  law,  to  pass  through 
the  straits  of  Magellan,  or  round  Cape  Horn  to  180 
d^ees  of  west  longitude,  and  to  trade  within  the  said 
limits.     A  sound  rule  of  construction  of  a  statute,  is, 
that*  tlie  intention  of  the  legislature  may  be  gathered 
from  the  title  and  the  preamble.     The  sort  of  trading 
contemplated,  was  merely  such  a  trading  as  was  sub- 
servient to  the  fisheries.    If  the  statute  45  G.  3.  had 
.sepealed  the  South  Sea  Company's  cbaiter,  the  statute 
47  G.  3.  sess*  I.  c.  23.  repealing  their  monopoly  as  to  such 
parts  of  America  as  should  be  belonging  to  his  majesty, 
from  HieAranoco  on  the  east,  round  Terra  del  Fuegp  to 
the  Dorthernmpst  part  of  America  on  the  west,  would  have 
be^n  syperfiuous.     By  a  statute  55  G.  3.  (a),  the  exda- 
uve  rights  of  the  South  Sea  Company  are  purchased  for 

ever. 
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ever,  at  a  large  price/  610,464^  35.  od.  three  percent         1816. 
stodc     Why  should  this  sunr  be  given  then,  if  the 
nation  had   before  broken   through  their  monopoly?' 
It  woald  have  been  a  most  improvident  grant  of  public 
money.    Jacob  v.  Jansen^   is  not  fairly  cited.    Mam^ 
Jield  CI  J.  was  startled  at  the  consequence  which  would 
follow  from  the  construction  there  contended  for,  and ' 
his  first  impression  was  the  sounder  judgment '   The ' 
judgment  ultimately  amounts  to  this,  that  a  ship  may ' 
go  to  trader  or  go  to  fishy'  but  not  for  both  purposes.      ^ 

Best  in  reply.    It  is  unnecessary  for  the  Plaintiff  to 
support  the  justice  of  the  first  act,  or  the  prudence  of 
the  bargain  on  the  second  act;  the  first  was  an  act 
for  a  temporarj  purpose,  namely,  to  meet  the  exigencies 
of  the  war,  and  we  must  intend  that  the  company  did 
not  wish  to  exact  in  a  period  of  war,  a  premium  for  that, 
which  they  were  right  in  asking  to  be  paid  for  in  time- 
of  peace.     The  statute  47  G.  3.,  was  an  act  made  to 
apply  only  to  such  part  of  the  possessions  of  the  Spanish.' 
monarchy, 'which  had  then  been  captured  by  our  arms; 
it  was,  by  an  accident,  ineffectual  even  for  that     The' 
55  G.  3.  relates  to  a  time  of  peace,  and  to  the  Eastern 
coasts.     Even  the  preamble  does  not  confine  the  object' 
of  the  act  to  the  fisheries  only,   the  words  are  the' 
navigation,  and  fisheries:  if  the  legislature  meant  the 
fisheries  only,  it  would  have  been  suiBcicnt  so  to  have' 
•recited  it     But  they   say  the  navigation,   which  is 
equally  exercised  for  the  purposes  of  war,  trade,  or 
fishing.     It  was  designed  to  improve  every  branch  of 
omr  foreign  commerce.     It  is  unnecessary  to  enable  a  * 
vessel  to  trade  for  the  purpose  of  supplying  her  with 
repairs  or  provisions;   if  she  touches  and  takes  pro-^ 
visions  or  timber  for  repairs,  that 'would  be  no  trading.^ 
The  judgment  in  Jacob  v.  Janseh,  does  not  decide,  that 

O  4       '  a  ship 
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1^16*  a  fbi^p  wist  eilfier  ^Idy  ti^^  fur  ifMjf  ^^  ^  thmt 
6b9  ci^m^t  do  both;  ncit^r  is  it  to  be  fs^n^faiAed,  that 
the  6r8t  opinion  of  JUat^jfitsfd.C.  J.  wa9»  th^t  tho  statute 
did  Qot  dispense  with  a  licence,  because  he  pavsei^  4P<i 
states  what  would  (le  the  cop8e()^en€^  of  the  deqisiaii : 
he  "Wfifi  ngtU;  in  stating  th^t  «idi  would  be  the  c<ms€* 
quepce.  This  act  42  G.  3.  was  brought  into  parl^ent 
hf  Mr.  Jf^:Qbf  a  merchant  who  hin^elf  s€£qt  the  first  ihip^ 
aft^  tbe  act  pfissedf  on  the  adventure  on  which  that 
actiop  of  J^oi  Y..Jaman  AjcQse.  Th^  ^g^r  and  mpr^ 
liberal  construction  must  be  adopted. 

GiB^  C  J.  This  is  an  action  on  a  policjr  of  insor- 
ance  on  the  ship  Bans  Irmaos,  a  Portu^j^e  st^p,  ata^d 
from  Limc^  qr  an^  other  port  oi  South  Jmmca^  to  an/ 
port  or  port9 ofGr^afBriiwh  with  Ub^y  to  toncbb  |U:.. 
The  vfssel  skilled  ou  the  wy^^ge,  wd  wfi9  aewd  ia  the 
port  oii^Utdi?^  and  this  fiction  is  \?^^f^t  to  lecovfr  tbut 
1(N|8«  ^or  the  DeG^dant,  it  is  insisted  that  the  P4av&tiff 
dii^iot  i^ecoTer»  iniismuch  as  the  voyage  iusared  was  lUe- 
gali  op  the  statute  9  Jttne{a)9  which  gives  ^eSmtfhSt^ 
Coo^pany  the  exclusive  privilege  of  trsding  within  cer- 
tain limits,  within  which  JUpia  is  sitMate;  and  if  the 
voys^  be  unlawful,  it  is  truly  saidj  the  ius^ranoi  wna 
1^llawful,  and  the  Plaintiff  canopt  recover* .  Fox  the 
Plaintiff  it  is  said,  that  the  statute  42  G.  3.,  assisted  by 
the  statute  45  G.  3.,  removes  that  objection.  Qa  the . 
fii^  trial  reference  was  made  to  the  act  45  6,  3.  iwiifi 
and  I  should  still  think,  as  thep  I  did,  that  tl^  «»t 
45.  G.  3.  standkig  alone,  wo^4  not  nemove  the  ^ifj^coF* 
tion.  But  on  a  motion  for  a  new  triat  my  ftrtfthiir 
Xm  ui;ged,  that  the  argument  on  the  45  G.  |.  waa ^ 
ipaioly  s|ii:^rt^  by  the  statute  42  G«  3*,  wd  the  ^iga- 
laeBt tlieu vtofOKi Hm^  hj  the  statutie  9^^^  for  atiy 

British 
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.D0E9  on  the  Demise  of  Hayes  and  Others,  v.       jvb^  ^6. 
Stuegbs. 

'T'HIS  was  an  ejectment  for  certain  premises  in  the  ^.Aderiteda 

parish  of  Si.  Mary^e-bonej  Middlesex.    The  Plain-  ^^^^  ^ 

tiff  declared  upon  six  demises  of  persons  who  claimed  for  Gfe,  with  * 

title  to  the  premises :  the  demises  were  severally  laid  ,reniaunderom» 

on  ad  October^  55  Oeo.  3,    The  canse  was  tried  at  Z^^^^ 

Westminster^  at  a  sittings  in  Easter  term,  18165  before  twehty^iiie 

GOhs  C.  J.,  and  a  verdict  was  found  for  the  Plaintiff,  ^^  ^ 

made  f.  A  and 
subject  to  a  case,  the  material  parts  of  which  were,  that  two  odien  ex- 

Samud  Hayes  being  possessed  of  the  premises,  which  teuton.    S.  H. 

were  leasehold,  for  the  residue  of  a  terra  of  ninety-three  *"^^  ^^ 

years  from  24th  June  1760,  by  his  will,  dated  9th  May  and  alone  de-' 

1 786,  devised  the  premises  to  his  nephew  Samuel Hayes^  ^^  ^^  V^^ 

(afterwards  the  Rev.  Samuel  Hcn/eSj)  for  so  much  of  the  twoycj«,  re-^" 

term  and  interest,  which  he,  the  testator,  should  have  serving  rent  to 

therein  at  the  time  of  his  decease,  as  his  nephew  should    """*'^»  f"  **" 

*■  ^UtOTBt  OCC. 

live^  for  his  own  use  and  benefit,  subject  to  the  rents,  Held  that  nei- 
covenants,  and  agreements  contained  in  the  original  ^^  ^  ^^^ 
lease;  and  after  his  nephew's  decease,  the  testator  de-'^  i,^  ^^ 
vised  the  same  to  all  and  every  the  children  of  his  lease  reserving 
nephew  Samuel  Hayes^  and  unto  Jain  Hayes,  the  son  ]]^'^^^ 
of  his  late  nephew  John  Hayes,  as  tenants  in  common,  ton,  which  was 
and  their  respective  executors,  administrators,  and  as-  alikcinconMs- 
signs,  with  benefit  of  survivorship,  if  any  of  such  dul-  interest  as  te^ 
dren,  or  the  said  John  Hayes,  should  die  under  the  ajre  aant  for  life, 

and  hia  rlntv 

of  twenty-one  years.    And  the  testator  appointed  the  ~^ 

said  Samuel  Hayes,  John  Buckley  the  dder,  and  John  should  be 
Buckley  the  younger,  trustees  and  executors  of  his  wilL  ^•"■•^  an  a<- 
The  will  contained  a  power  fi>r  his  nephew  Samuel  __ .  ^^ 
Hayes,  during  his  life^  and  for  the  surviving  trustees,  that  the  lease 
After  his  decease,  to  demise  his  leasehold  premises  to  fo^*^l»^ct 
any  person  for  any  term  not  exceeding  twenty-one  years  for  the  whole 

fnrtf-twD 
years,  out  of  the  festor^l  ^gai  interest  as  executor. 
in 
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1816.       that  the  statute  was  applicable  only  to  n-tn&mg-hf  m 
^  fishing  ship;  and  in  answer  thereto,  the  Chief  Justice 

V*  ^^y^  i^  applies  either  to  a  wholly  trading,  or  to  a  wholly 

Ddmlop*-  fishing  voyage.  There  is  no  ground  to  assei^t,  either  that 
his  Lordship  meant  to  say,  that  the  statute  did  not 
apply  to  a  voyage  for  the  mixed  purpose  of  fishing  and* 
trading,  or  tiiatheisso  reported.  It  is  urged  that  the 
42  G.  3.  rendered  the  statutes  of  the  47th  and  55th  G.  3. 
unnecessary.  But  that  is  not  correct.  The  42  G.  3.  rt- 
moved  only  a  part  of  the  South  Sea  Company's  mono- 
poly, namely,  along  the  west  coast  of  South  Amerieo^ 
and  left  something  to  be  purchased  by  the 'legidature, 
which  had  not  been  destroyed  by  the  42d  G«  3.,  namelyi 
the  freedom  of  trade  on  the  eastern  coast,  which  re- 
mained to  be  bought  up  under  the  55  G.  3.  I  am  of 
opinion  therefore,  that  the  42d  G.  3.  does  authorize 
both  the  trading  and  the  fishing,  either  jointly^  or  seve* 
rally;  and  I  found  that  opinion  not  merely  on  the'case' 
oi  Jacob  V.  Jansen,  but  on  the  words  of  the  statute  also.* 
It  has  not  been  argued  by  the  counsel  for  the' Defend- 
ant that^he  45th  G.  3.  will  not  entitle  a  ship  oiPorti^l 
to  the  same  privileges  as  the  42d  G.  3.  gives  to  British 
ships;  nor  would  the  words  of  that  statute  permit  a 
question  to  be  raised  on  it.  I  therefore  am  of  opinion 
that  the  Plaintiff  is  entitled  to  recover. 

Dallas  J.  If  this  were  a  new  question,  it  might  be 
contended  with  some  propriety,  that  the  trading  was  to 
be  confined  to  a  trading'  subservient  to  the  purposes  of 
fishing;  but  though  the  preamble  is  called  the  key  of  the 
act,  yet  on  perusing  the  enacting  clause,  I  see  with  suf- 
ficient clearness  that  it  applies  to  trading  as  well  as  to 
fishing;  for,  as  to  the  argument  that  trading  means  the 
buying  provisions  and  other  like  matters,  they  are  ne-' 
oessary  for  fishing,  and  therefore  are  part  of  the 
licence  to  fish.    The  trading  here  spokien  of  most  mean 

some- 
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something  more.    But  it  is  not  a  new  question,  and  I        1816. 
fully  subscribe  to  the  authority  o(  Jacob  y.  Jansen.  *^  g^    ^ 

V, 

Pabk  J.     To  say  that  the  trading  is  to  be  a  trading      Dunlof. 
subservient  to  the  purposes  of  fishing,  is  to  add  a  com- 
ment to  the  act,  much  longer  than .  the  act  itseU.     If 
there  ever  were  any  doubt  on  the  point,  the  case  of 
Jacob  V.  Jansen  has  removed  it :  it  is  said  by  the  coun- 
sel for  the  Defendant,  that  the  subject  may  do  the  one» 
or  the  other,  but  not  both.    The  late  Chief  Justice 
never  meant  to  say,  (nor  is  it  expressed  in  the  report  of 
the  judgment,  which,  though  shortj  is  very  dear,)  that 
he  doubted  whether  both  objects  might  be  combined. 
I  therefore  concur  with  my  Lord  Chief  Justice  and  my 
Brother  Dallas,  that  the  judgment  must  be  for  the 
Phdntiff. 

BuRROUGH  J.  If  this  were  not  a  perfectly  clear 
case^  or  if  I  saw  any  reason  to  differ  in  any  one  -point 
from  the  judgment  in  Jacob  v.  Jansen,  I  should  ex- 
press my  opinion  more  at  large;  but  inasmuch  as  I 
fully  coincide  with  the  deliberate  judgment  of  the  Court 
in  that  case,  I  need  say  nothing  more  on  that  subject. 
As  to  the  other  question,  whether  the  45  Geo.  3.  makes 
the  former  act  applicable  to  this  case,  that  question  i& 
equally  clear;  and  there  must  therefore  be 

Judgment  for  the  Plaintiff; 

Marshall  Seijt.,  on  a  subsequent  day  stated  the 
defendant's  election  to  turn  the  special  case  into  a  spe- 
cial verdict,  and  he  prayed  to  make  it  a  special  verdict 
of  the  same  term,  that  a  writ  of  error  might  be  immedi- 
ately brought 

GiBBs  C.  J.     The  Court  wish  a  circumstance  to  be 
idye^ed  to,  and  its  efiPect  on  this  record  to  be  con- 
sidered, 
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1816.       tiderod^  whicii  wm  Hoft  adVerteA  to  at  Ae  bar  fspm  tk^ 
^■■^— -'^     arguaoit    The  statute  45  O.  j.  kgafices  d^y  rin  l*d^ 
°^        venture  to  the  Western  coast  o£  South  Ameriau     The 
DuNuxp*      poliqr  is  from  Zmw,  or  aigr  odMT  port  or  pdrtion  the 
Goart  of  SquA  Amritm.     Thoae  tema  in  the  priic^ 
cpmEireliCDd  a  diip  whidi  dionhl  lail  ftvm  Ae  JBoMm 
coaat  of  Smah  Amerim ;  k  is  a  qneBtion^  whetheri  ikn* 
aaflaMi:h  as  she  woald  not  in  ihat  ease  be  prDtected 
\3f{  thene  fltatatesi  (he  pdkjp  be  not  an  IlkipBl  cod^ 
trect.    It  k  stated  ba  the  oase^  Aat  the  ship  anlod 
ftamLimai  and  there  is ap ntjecfion  whutaeassff  tg Ae 
Tojage  which  she  did  ptefiirm#  or  to  the  vograge  ivbkh 
it  was  intended  she  Aoaldpsrferab  Bdt  upon  that  poin^ 
we  think  th^  oaae  ought  to  he  aigned  agaki,  faifim  w^ 
give  ocmifliit  to  its  being  terned  into  a  qrodsl  yeRKei. 

The  case  was  not  again  argued,  but  this  day,  upon  the 
motion  of  Jms^  the  special  verdict  was  9ft  down  {^^ldg«* 
mmAprofomiA^  that  it  nnght  go  tatbecp«rt  #  «rQC 

Jl»dg9ieBt  £v  thfe  Phuii^i 

The  case  was  again  edled  on  ibr  further  argument 

ort  a  fdnhe^  day  in  this  term  (a),  when  it  was  stated 

frcta  the  ^nch,  that  an  answer  had  occurred  to  the 

«A^fioti  last  taken  by  the:  Court,  via.,  that  although 

Ae  pclicy  might  comprehend  certam  voyages  which 

could  not  be  performed  without  the  licence  of  the  South 

Ssa  Company,  yet,  there  was  nothing  to  shew,  that 

if  the  assureds  had  wanted  to  pursue  such  a  voyage  they 

wcHiUI  not  have  obtained  such  a  licence.  It  had  been  de^ 

cided  in  this  court  (J)  that  where  a  policy  covered  two 

descrip* 

W  Itt  the  absence  of  the  re-        (li)  See  SewcJI  v.  Tbe  Rtf^ai 

.    porter,  who  was  attending  else-  Extbamge  AsittranHf  Coti^ji 

where  on  %  melandioly  duty:  but  ante^  IV.  856.  aadAinwy  v.  Aui, 

full  rebance  may  be  placed  on  the  antcV.s^.    hi  the  bit  csie  it 

aedrftcy  of  the  ytff  teamed  pet-  was  held,  thiit  even  where  a  con- 

asa»  on  Whsle  naihsiitj  Ihb  U  IHWwaS^flieMiaienBraohk^ 


catted.  as  to  compcehead  a  legal,  and  an 

illegal 


Hatx». 
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is  necessary  that'  the  executors  should  assent  to  it     If^        1816. 
indeed,  this  can  be  considered  as  a  lease  granted  by  the         j^^  . 
executors,  it  may  be  supported.     The  question  there-"  v. 

-foi^  is,  whether  there  be  any  assent  to  this  legacy. 
S.  Hayes  the  younger,  is  a  legatee  for  life  only.  It  is 
clearly  settled,  that  where  an  executor  takes  an  interest 
in  a  leasehold  estate  for  his  life,  he  must  do  something 
more  than  enter,  in  order  to  give  assent  to  his  legacy ; 
but  where  his  interest  is  absolute^  his  entry  does  assent 
to  the  legacy ;  there  is  ^  substantial  reason  for  this 
distinction;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  l^tee,  it  would  neces- 
sarily confirm  the  remainder  devised  over;  and  that 
might  happen  in  cases  wherein  he  might  want  the 
estate  in  remainder  for  sale,  in  order  to  pay  the  test- 
ator's debts  ;  such  an  assent  would  be  a  devastavit  in  the 
executor,  whichmight  be'  a  grievous  hardship  to  him. 
If  the  devisQ,  to  him  be  absolute^  the  same  reason  does  not 
exist ;  for  he  has  the  value  of  the  whole  term,  as  an  equi- 
valent, to  indemnify  himself  against  the  consequences 
of  the  deoastaviU  If  it  were  necessary  to  cite  cases,  they 
are  Lampefs  case  (^),  and  Pannel  v.  Fenn  (6),'  Bo^Abr. 
Deoise.  (e)  Notwithstanding,  therefore,  that  S.  Hin/es 
entered  on  this  land,  he  must  be  taken  to  have  entered  as 
executor,  and  not  as  lagatee,  unless  there  be  other  evi- 
dence of  his  assent  to  the  legacy.  I  agree,  that  there  may 
be  an  implied  assent  to  a  legacy,  manifested  by  odier  acts, 
as  strong  as  if  the  executor  h^d  said,  **  I  assent  to  this 
legacy  ;**  and  it  is  contended,  that  in  this  case  there  is 
such  evidence.  For  it  is  said,  though,  where  one  exe- 
cutor is  a  legatee  for  life,  his  entry  does  not  diew  an  assent 
to  the  legacy  to  himself  for  life;  yet,  where  there  are  seve- 
ral executors,  if  the  one  who  is  legatee  enters,  it  is  an 
assent  We  cannot  subscribe  to  this  distinction;  for 
one  of  the  several  executors  may  administer  alon^,  and 

(a)  lo  (7^47*6«Mm.  (0^6<9«  /VirMoD./A  I. 

(A)  Crv.  JK/.  347-  \ 

\  thm 
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1916.       l(iiigdotti,  i^  ifiy  diip  or  vessel  bdbngitig  to  any  state 
fliMoi^witlihbsitjtisty)  afid  under  «tteb  nik%  ngo^ 
htfeoi^  MMnctioiM)  and  securiiMs,  m  his  inajcsQ^  with 
Am  adbme  «f  faia  pptnpc  aotmsU^  siiaU  approve  sad 
Mibjspt  If^  die  same  d«lm  as  mch  gooda  and  «M»- 
]Mditmtw«ukl  basiibjaiH  tD|i£impaitad«l  s^ySffM^h- 
huikMfwifmKi^  ai^to  the  mu^  n^^  t^gfik&mh 
tmtakltionMf  maatM^B^  penalda^  and  ftrfettures  wfpm^ 
lug*  the  paymsnt  af  the  same ;  ai^y  laat,  custas^  or 
ittagt  to  the  contrary  in  anywise  notwichstandingw   TUi 
sAaiiita  has  theraforo  legaiiaed  dus  ao^'age,  prondad 
it  wauid  hate  haw  lagriif  petiarmad  by  a  Adisithip; 
sttlterefimpnts  nantnd  shipaih  dbesamesituatum  as 
jBnWrt ships  are  put  in  by  die  statute  4X  &*3^€ijj. 
Had  die  cnactnonta  tf  thai  statute  been  confined  to  iU 
titles  which  is  '' An  act  to  permit  AaliaJk  boOt  abipa  to 
cany  on  the  fisheries  in  thePacific  Oceofi  without  licence 
JM»tha.Stfi^iiidmCaiiipHiy^  vHmSoatkSMGm- 
paf^f'^it  oartamlyiPoddMtbaaeattdiariaedAtfadMV 
aagraga  without  that  lidenee;  M  a  stitote  in  die  ^- 
a«tii«  part  oAan  pm  beyond  ifaa  dde.     Hm  fbe 
wapdag  chnse  is^  that  mjAdiisk  boiltskifi»  oroed  aad 
iwvigatad  acfiardiiig  to  h^  may  pasa  throvgb   thf 
•iwigbtaf  Jftig^ftw,^  QrwrnAOipeHmhtQi^  ^ 
gree9  of  wa»t  langitoda  inm  JEom^  Md  mi^  iMie 
mddn  ike  «ud  haMl%  wiibout  faans^  d^nwl  999 
pr^vioua  lioenoe^  parnianon^  or  w^orily^  fer  t)«( 
purpose^  firom  dia  Ooartaf Dhrcctora  oftha^Satf  Mif 
Compai^  or  ftom  the  OoTeraor  and  Gomfm^  ^ 
Merchants  of  GrtiU  B^itamtmmg^tk»S(9iii^&m 
any  thiiigia  a^y  lawj  charter^  uaig^  o^^ciustoin^  Ip  th^ 
contrary  in  anywise  notwithstanding':  t}»t  tim  aMnta 
authorizes  a  trading  voy^gft  as  waU  as  «  fiddi^  vqyagf^ 
was  mled  u^  Jacob  v.  Jiwtfii.  {a)  In  tbai>wie»t «» the 

vessel 
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w^re  tenants  of  the  farm  to  the  Plaintiff,  and  in  conn-  1816. 
deration  thereof  undertook  to  treat  it  in  an  husband- 
like  manner.  The  cause  was  tried  before  Richards  B., 
at  the  Stafford  summer  assizes,  1 8x6,  when  the  fact$  ap- 
peared to  bcy  that  the  Plaintiff  had  let  the  land  to 
Scarraitj  who  had  since  become  a  bankrupt,  and  the 
Defendants  were  the  assignees  under  his  commission* 
That  the  acts  of  mismanagement  complained  of  had 
'been  committed,  was  clearly  proved,  and  the  only 
cpieition  was,  whether  the  Defendants' were  liable ;  which 
tamed  on  the  fact,  whether  they  had  elected  to  take  to 
the  bankrupt's  interest  in  the  farm.  It  was  proved  that 
«t  a  meeting  between  the  Plaintiff,  his  agent,  and  the  two 
Defimdants,  and  their  solicitor;  the  Plaintiff  stated  the 
object  of  the  meeting  to  be,  to  ascertain  whether  the 
Defendants  would  take  to  the  bankrupt's  interest  in  the 
premises.  The  Defendant  Pemberton  said,  it  was  a 
very  material  question  for  them,  and  would  require 
consideration  before  they  could  determine ;  they  would 
give  an  answer  on  the  following  Thursday^  on  which 
day  Pemberton  alone  came,  and  said  they  must  hold  the 
premises  until  the  Lady-dtzy  following,  (the  period  of 
the  year  from  which  the  term  was  computed.)  The 
Plaintiff  caused  Scarratt  and  both  Defendants  to  be 
served  on  the  22d  September^  with  a  notice  to  quit  at 
the  ensuing  Lady^day :  when  Kittridge  received  it,  he 
said,  '<  It  is  what  I  expected."  Evidence  was  given 
that  Pemberton^  who  lived  near  the  spot,  frequently, 
and  Kittridge^  in  some  instances,  had  given  orders  to 
workmen  on  the  farm;  they  were  solicitous  that  the 
Plaintiff  should  accept  Scarratt  as  tenant,  but  he  re- 
fused so  to  do.  They  continued  in  possession  of  the 
turn  till  Lcu^dayj  when  they  quitted.  The  Defendant 
JSttridgef  on  a  subsequent  occasion,  said,  that  he  had 
found  Scarratt  on  the  farm,  and  had  left  him  there. 
On  another  occasion  he  said,   **  I  wish  I  had  never 

seen 
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ami  the  ftrm,  Mr  had  My  i\^g  tb  do  ivNh  it"  Pbr 
the  Deftitdant  it  ^m^  contended,  that  fhtoe  was  no 
eTidMot  that  the  Defendant  Kiitridge  had  astonted  to 
tdKe  to  the  fkrm,  and  that  If  h6  had  not,  then,  inafir 
uueb  as  both  the  aisigneea  had  not  johitly  taken  to  ic» 
the  auction  that  the  Defendanta  wero  tenaati  to 
die  Plaintiff  Med  in  prorf,  one  of  th«ni  aknso  Hoc 
having  anthoritjr  or  interest  so  to  do ;  and  the  Pldintiff* 
eoold  not  veaover.  The  jory  foittd  that  kimM^e  had ' 
nweif  aleeted  to  taho  to  Arcrftrni,  i^  g^t  thtit  ^efdiot 
for  the  DielSnidants. 

C§^  Sei^,  in  thia  terai  obtahied  n  nde  nisi,  to  sat 
aikle  the  TOrdiet,  aa  oontiiarj  to  die  eeidanocv  aod  to 
have  a  new  trial* 

Vaugkan  Serjt,  shewed  cause,  an4  endeavoured  to 
maintain  that  there  was  no  evidence  against  KUtridgf^ 
for  that  his  acts  on  the  farm  weir?  all  referable  to  the 
interest  he  had  as  assi^ee  in  the  bankrupt's  stock* 
independent  of  his  tertjx  in  the  land.  Further,  he  opn- 
ceivcd,  that  the  electipn  to  take  to  the  farm  cQuId  ojoiy 
be  made  and  elcpressed,  if  the  formalities  were  ob* 
s^rv^  which  are  prescribed  by  the  late  statate*  (a) 

But  The  Court  held*  tliat  Kittridge^a  language,  that 
he  expected  the  notice  to  quit,  and  Pemberion%  that 
he  had  nothing  to  do  with  the  farm  but  to  pay  the 
rent,  and  PembertorCa  a£Srmative  answer  given  on  the 
Thunday,  to  the  question  which  at  the  preceding 
meeting  had  been  addressed  to  both,  (after  which  con- 
versation a  very  slight  matter  would  suffice  to  bind 
HiUHdge^  and  their  keeping  possession  of  the  farm 
till  Lady-^ayj  after  die  Haintiff  had  decidedly  refiisttl 
to  let  it  to  the  bankrupt,  as  well  as  the  acts  done  on  the 
farm,  which  Were  not  confined  to  the  assignees  interest 

in 
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in  the  other  chattels,  in  a  word,  all  the  evidence 
shewed  that  as  well  KUtridge  as  Pembertony  had  elected 
to  take  to  the  farm ;  and  they  made  the  rule 


Thomas 


Absolute,  (o)  Pnajaioir. 


(a)  OMs  C.  J.  was  absent  on  this  day,  in  consequence  of  indit- 

pOMtSOB* 


Do£,  on  the  Demise  of  Cole,  v.  Goldsmith*     Nov.%6. 

^HIS  was  an  gectment  brought  to  recover  cer-  Devise  to  flC 

Uin  premises  in  Omorthy  Suffolk:  the  cause  was  f^,^|*|i^"]Sd 

tried     at    the    Bwy    spring    assizes,     1816,     before  immediately 

H^kmI  B.    a  verdict  was  found  for  the  Plaintiff,  subject  ^^^  ^"  ^^ 

to  a  cas^  Che  only  material  parts  whereof  were^  that  ^eirs  of  hb 

F.  GdUbmith  the  elder,  being  seised  in  fee  of  the  pre-  body  UwfuUy 

mifles,  made  his  wiU,  dated   i%ih  March  1793,  duly  ^^^^^'^^^^ 

executed  and  attested  for  passing  real  estates,  and  and  shares  as 

tbeieby  devised  to  JR  Gddmiih  his  son,  all  his  lands  ^'  G.  should, 

and  hereditaments  whatsoever  and  -wheresoever,  were  ^^ppoim .  and ' 

the  Qsme.fiedioldy  copyhold,  or  leasehold,  or  of  any  in  default  of 

other  nature  or  tenure  whatsoever,  to  hold  to  him  and  f^^^f"  ^ 

his  body,  then 
his  assigns  for  his  natural  life,  and  immediately  after  immediately 

his  decease^  he  devised  the  same  premises  unto  the  ^^^  ^  ^ 
heirs  of  his  body  lawfully  to  be  begotten,  in  such  parts,  j,q\  Held 
shares^  and  proportions,  manner,  and  form,  as  Francis  that  F.  G.  took 
his  son  should  by  will  duly  executed,  or  deed  exe-  J,*^^^o- 
cuted  in  the  presence  of  two  credible  witnesses,  devise 
or  ai^int,  and  in  delault  of  such  heirs  of  his  body  law- 
fully to  be  begotten,  then,  immediately  after  his  decease^ 
the  testator  devised  the  premises  to  hh  son  John  Goidr 
gmiih  in  fee.     And  the  testator  thereby  subjected  and 
<jiarged  his  jreal  estates  with  the  payment  of  certain 
legacies,  in  case  his  personal  estate  should  not  be  ' 

fioficient,  and  thereby  gave  the  legatees  power  to  enter 
V0L.VIL  P  and 


Dob 
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1816.        and  distrain  for  tbe  same.    The  testator  afterwardfl^  on 
the  2 1  St  Fabmaty  17999  made  a  codidl  to  his  will, 
whereby,  reciting  that  he  had  by  his  will  given  all  hia 
Goldsmith,    estates,  as  well  real  as  personal,  to  his  son  Rands, 
upon  condition  of  his  paying  thereout  the  sum  of  looiL 
a-piece  to  the  testator's  sons  John  and  Carles,  and  the 
sum  of  50/.  a  piece  to  the  children  of  his  late  daughter, 
he  th^^by  further  charged  his  said  estates^  as  wdl 
real  as  personal,  to  and  with  the  payment  of  certain 
further  legacies,  with  the  like  power  of  distress^  and  he 
ratified  and  confirmed  his  will.     Tie  testator  died  in 
1799,  without  reroking  or  altering  his  will,  save  as  tbe 
same  was  altered  by  his  codicil,  and  tbe  same  wexe 
proved  by  Francis^  his  eldest  son  and  heir  at  law,  who 
possessed  himself  of  the  freehold  estates  thereby  de- 
vised to  him,  and  also  of  the  personal  estate^  (which  was 
sufficient  for  the  payment  of  his  debts  and  legacies,)  and 
paid  all  the  charges  and  legacies  mentioned  in  the  will 
and codiciL  F.  Ooldmithihe son, in  7Wn%term,  1803, 
suffered  a  common  recovery  of  the  estates  so  devised  to 
him,  and  by  lease  and  release  of  22d  and  23d  Jme^  1 803^ 
limited  the  same  to  himself  in  fee^  and  died  in  tbe  jmt 
18 1 3,  leaving  the  Defendant  J.  Gokbmiih  hift  broClier» 
naitled  in  the  will  of  F.  Goldsmith  Ae  elder,  hit  hear 
at  law,  and  having  himself  devised  the  premises  to  tbe 
Plaintiff's  lessor  in  fee  simple :  at  his  deadi  the  Defencta 
ant  possessed  himself  of  the  premises.    The  question 
ibr    the  Court  was,    what   estate  F.  QoUsmiih  the 
younger  took  in  the  premises  by  the  will  of  jP.  GnoM- 
•  smith  the  elder,  or  by  the  common  recovery,  or  as 

heir  at  law  of  JP.  Goldsmith  tbe  elder?  If  the  Court 
were  of  opinion^at'JP.  Goldsmith  the  younger,  at  the 
^  time  of  his  deadi,  was  only  entitled  to  a  1%  eitate 
in  tbe  premises,  then  a  nonsuit  was  t^  be  entered: 
if  they  were  of  opinion  that  he  was  entitled  to  an 
estate  in  fee  sin^le^  then  the  verdict  for  the  lessor  of 
the  Plaintiff  was  to  remaia. 

This 
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This  case  was  argaed  on  a  former  day,  by  Blosset        1816. 
Sojt.  for  the  Plaintiff,  and  Copley  Seijt.  for  the  Defend-     ^  ^  ~^ 
ant;  but  as  their  principal  arguments  are  reci^itulated  v. 

in  the  judgment  of  the  Court,  it  is  unneoe»Mury  here  •GoLoaiirrH, 
to  give  them  at  length.  Blosset  cited  Doe  on  demise 
of  OnuBer  ▼.  Smith  {a),  King  ▼.  Mdling{b)y  Doe  on 
demise  of  Deay  t.  BwnsM  (c),  and  Doe  on  demise  qf 
Oilman  v.  Blvq^{d).  Copley  referred  to  Loddingtonv. 
Kfme  (e),  and  the  judgment  of  lawence  J.  in  Pierson 
▼.  VieJcers.  (/) 

The  Court  txxk  time  to  consider  until  this  day,  ' 

when 

GiBBS  C.  J.  deiirered  their  judgment.  After  stat- 
ing the  facts  of  the  case  so  far  as  th^  devise  over  to 
the  Defendant,  beyond  which,  his  Lordship  observec}, 
it  was  not  necessary  to  state  more  of  the  will,  he 
thus  continued:  The  lessor  of  the  Plaintiff  insists  that 
F^  Gokkmithf  the  devisee,. took  by  this  devise  an  estate- 
tail  by  implication,  and  if  so  bis  recovery  could  defeat 
the  remainder  over,  and  then  the  Plaintiff's  lessor  is 
entitled  to  recover.  It  is  insisted  for  the  Plaintiff,  first, 
that  this  is  an  estate-tail  by  implicaUon;  secondly,  if  it 
be  not  sudi,  yet  that  F.  Goldsmith  the  son,  as  heir  at 
law  of  the  devisor,  would  be  entitled  to  the  fee-simple, 
by  the  destruction  of  the  contingent  estates;  for  if  this 
devise  do  not  create  an  estate-tail,  the  Plaintiff's  coun- 
sel contends  that  it  creates  an  estate  to  JR  Goldmiih 
the  younger  for  life^  with  a  contingent  estate  in  r^ 
m^ifiHAir  to  his  issu^  and  a  contingent  estate  in  re- 
mainder limited  over  to  John  Goldsmith :  that  is  the 
argument.    On  the  other  hand,  it  is  insisted,  that 

{m)  7  Term  R^p.  531.  {d)  4  Bast,  313. 

{%)  t  rent.  %i4.  125.  8.C  (0  SkiAt.  324.  S.  C.  i  Lev* 
%Li^$%'  431* 

(f)  6  TermR^p.  30,  {/)  5  EmU  548. 
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1816.        Francis  Goldsmith  takes  only  an  estate  for   life,   that 
.the  words  *^  heirs  of  his  body,"  are  not  words  of  succes- 
sion, but  are  to  be  construed  to  mean  children;  that  they 
also  take  only  estates  for  life,  because  no  words  of  in- 
heritance follow  the  estates  devised  to  them ;  that  the 
remainder  over,  to  John  Goldsmith  is,  therefore^  a  good 
vested  remainder,  which  was  to  open  and  let  in  the 
contingent  remainder  to  the  children  of  F.  Gcidsmith^ 
if  any  such  should  ever  be  bom.    As  to  that  proposi- 
tion which  is  first  contended  by  the  counsel  for  the 
Plaintiff,  that  this  is  an  estate-tail  by  implication,  he 
relies  on  the  words  **  and  in  default  of  such  heirs  of 
the  body  of  P.  Goldsmith^  then,  immediately  after  his 
deceasis,over  to  J.  Goldsmith^^*  and  contends  that  these 
words  mean  that  the  estate  is  to  go  over  upon  an  inde- 
finite failure  oif  issue  of  F.  Goldsmith.    The  Defendant's 
counsd  answers,  that  this  would  be  the  effect  of  the  words, 
if  the  words '<<  heirs  of  the  body"  had  their  usual  significa- 
tion in  this  place,  but  that  here  the  words  **  heirs  of  the 
body"  mean  children  of  JP.  Goldsmith  the  younger;  for 
Ihat  when  he  ^devises  to  the  heirs  of  the  body  of  F^ 
Goldsmith  in  such  shares  as  the  tenant  for  life  shall  ap». 
point,  that  is  a  gift  to  persons  who  must  be  in  esse^ 
when  F.  Goldsmith  was  to  appoint  to  them :  that  the 
defiudt  of  sudi  issue  must  therefore  be  a  defoult  of  such 
persons,  who  can  only  be  the  children;  and  that  the  te»- 
tator  by  this  expression,  therefore,  manifestly  means  to 
refer  to  the  same  persons  who  were  to  take  as  tenants 
in  common  under  the  appointment,  not  to  the  heirs'  of 
the  body  of  the  first  taker  in  the  ordinary  legal  sense. 
There  certainly  is  much  obscurity  in  this  will ;  and  if 
we  were  compelled  to  conjecture  what  the  testator 
meant,  possibly  we  should  not  wholly  succeed.   But  it  is 
an  established  rul^  that  where  a  general  intent  appears^ 
any  particular  intent  which  appears,  however  cleariy 
expressed,  shall  never  take  eflfect  where  it  is  inoonsist- 

ent 
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cut  widi  the  general  intent.     And,  I  confess^  it  seems        1816. 
to  me  clearly  to  be  the  testator's  general  intent,  that     ^  -^--^ 
tlie  estate  should  never  go  over  to  John  Goldsmith^  till         ^* 
all  the  heirs  of  the  body  of  F.  Goldsmith  were  extinct.    OoiMMrm. 
I  do  not  think  the  testator  had  a  clear  understanding 
of  the  meaning  of  the  words  "heirs  of  his  body,"  nor  did 
lie,  perhaps,  know  whether  he  meant  heirs  female  as  well 
as  heirt  male.     I  therefore  must  take  the  woid»  accord- 
ing to  their  legal  signification;  but  I  think  it  is  clear, 
that  he  nerer  meant  that  the  estate  should  go  over,,  until 
those  heirs  of  the  body  of  Francis  were  extinct.     Several 
cases  were  cited.  Doe  on  demise  of  Candler  v.  Smithy 
Hoe  on  demise  of  Cock  v.  Cooper ^  and  Pierson  v.  Vickers^ 
If  it  were  necessaiy  to  cite  cases,  most  of  those  cases 
support  the  principle  on  which  we  now  proceed;,  and 
the  &cts  o(  this  case  are  fully  txs  strong  as  of  those. 
We  are  of  o[Hnion,  therefore,  that  an  estate-tail  by  im- 
plication does  arise  in  this  case,  and  consequently,  that 
the  recovery  was  well  suffered,  and  that  the  judgment 
Binst  be 

For  the  Plaintiff. 


Steutt  v.  Rogers.        '  N<n.  »6. 

T^ELL  Seijt  had  on  a  former  day  obtained  a  rule  A  general  iv- 

nisi  for  an  attachment  acainst  the  Defendant  for  *«"««  ^  aU 

ditputec ,  lUf* 
jKm-performance  of  an  award,  in  not  paying  the  sum  ferences,  and 

thereby  directed  to  be  paid  by  the  Defendant,  under  demands  be- 

the  following  circumstances.    An  action  had  been  com-  pj^^^^ 

^menced  on  a  bond  given  by  the  Defendant  to  indemnify  Defendant  m 

a  parish  against  the  maintenance  of  a  bastard  child,  and  ^  action'  does 

not  confer  on 
the  ailntrator  power  to  award  the  costs  of  the  reference* 
J£  the  party  in  ^oie  favour  an  awani  is  made,  demand  more  than  it  due  to 
hbn»  he  cannot  have  an  attachment  for  the  non-payment  on  thst  occaaon  of  the  sum 
whkh  is  due. 

P  3  to 
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an  action  had  been  oonimenced  thereon,  which  heiog 
rip^  for  trial,  it  was  agreed  to  refer,  and  the  parlies  eiw 
tered  into  bonds  of  sabmission,  which  were  made  a  rule 
of  court  $  and  the  rale  recited  that  an  action  bad  been 
commenced  by  the  Plaintifi'  against  the  Defendant;  it 
stated  the  gromids  of  the  action,  that  notice  of  trial  had 
been  given,  that  it  had  been  agreed  that  sach  notice  of 
trial  should  be  countermanded,  and  that  the  costs  of 
such  action  should  abide  the  event  of  the  award,  as  if 
the  cause  had  been  actually  tried  at  the  Chehns/brd 
assizes  pursuant  to  that  notice.  And  the  submission 
was  of  all  disputes,  difierences, .  and  demands  between 
the  parties,  except  the  costs  of  the  action,  which,  (it  was 
r^3eated,)  were  to  abide  the  event,  as  if  the  cause  had 
been  tried  at  the  Chelmsfbrd  assizes,  pursuant  to  the 
notice  given.  The  arbitrators  had  awarded  the  costs 
of  the  reference  as  well  as  of  the  cause  to  be  paid  by  the 
Defendant. 


Bea  Serjt,  for  the  Defendant,  shewed  cause  against 
this  rule.  He  contended  that  an  arbitrator  had  no 
power  over  the  costs  of  an  award,  where  that  power 
was  not  expressly  delegated  to  him,  for  which  he  cited 
Candler  v.  Fuller,  (a)  And  the  reason  why  they  are  not 
included  in  a  general  submission  of  all  matters  in  differ- 
ence is,  that  they  are  a  matter  arising  after  the  submis- 
sion. In  Wood  V.  Ot Kelly  [b)j  indeed,  the  Court  of 
King's  Bench  held,  that  a  submission  to  arbitratioQ  of 
costs  generally,  would  include  the  costs  of  the  reference ; 
but  in  this  case  the  submission  is  restricted.  Here  is 
no  submission  of  any  costs.  In  Brawn  v.  Marsden  {c) 
this  Court  held,  that  the  costs  of  a  refere&ce  were  not 
included  in  the  costs  of  the  action.     In  Bradley  w 


(a)  WdUsf  6u 


(0  iH,Bh%%Z' 
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Thnsiow  (a}>  indeed,  this  Court  seems  rather  to  differ  V^^^r 
firtMii  what  was  supposed  to  be  the  practice  of  the  Court 
df  King's  Bench;  but  that  Court  says,  in  the  case  of 
Wood  v.  (y Kelly f  that  it  must  have  been  tlie  form  of 
the  rule  in  the  Court  of  Common  Pleas  which  makes 
ihe  difference.  Here  the  rule  brings  the  parties  within 
the  case  of  Braoon  v,  MarsdeUj  for  the  terms  of  the  rule 
are  express,  that  the  costs  of  the  cause  shall  abide  the 
event;  therefore  the  Court  will  not  grant  an  attachment. 
Here  the  Plaintiff  might  have  had  all  he  was  entitled 
to,  for  it  fs  sworn  that  the  Defendant  tendered  all  ex- 
cept the  costs  of  the  award;  and  if  the  Court  will  put 
the  Plaintiff  to  sue  on  the  award,  the  Defendant  can 
plead  that  tender;  at  all  events,  where  the  right  is 
doubtful,  the  Court  will  not  proceed  against  the  De- 
j^endant  as  for  a  contempt. 

PeU  in  support  of  his  rule.  The  submission  is  a^ 
ample  as  possible,  and  if  it  bad  omitted  the  exception 
of  the  co0t8  of  the  action,  it  would  have  been  in  the  very 
terms  o(  Bradley  v.  T^instaw.  A  later  case^  Fitzgerald 
V.  Grratxs(5),  precisely  meets  this  on  principle.  It 
shews  that  under  the  terms  of  a  general  submission,  the 
arbitrator  has  a  power  to  award  how  the  costs  of  the 
refisrence  shall  be  paid.  The  Defendant  ought  not  to 
have  shewn  cause  against  the  attachment,  but  to  have 
moved,  if  he  thought  the  costs  of  the  reference  ex- 
cessive diat  the  prothonotary  might  review  hi& 
taxation. 

OiBBS  C.  J.  This  is  an  appUcaUon  to  the  Court  for 
an  attachment  against  a  party,  for  not  paying  a  sum  of 
money  said  to  be  awarded  to  him.  In  order  to  support 
an  attadiment,  the  Plaintiff  must  shew  that  he  had  de- 
manded what  was  due  to  him ;  and  if  he  has  demanded 

(a)  z  Bos.  bf  Pull.  34*  W  Antei  V.  34a. 

P  4  more- 
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more  than  was  due  to^  him,  he  cannot  have  an  attach- 
ment for  the  Defendant's  failure  of  compliance.     The 
sum  demanded  included  the  costs  of  the  reference,  as 
well  as  the  costs  of  the  action :  if  a  part  only  of  that 
som  was  due,  the  Plainti£f  cannot  support  his  attach- 
ment; and  in  order  to  see  what  is  due^  we  can  look 
only  to  the  award.     The  reference  is  of  all  matters  in 
dispute  between  the  parties;  and  it  is  provided,  that  the 
matters  in  dispute  between  the  parties,  and  also  betweea 
the  Plaintiff  and  the  parish  officers,  shall  be  referred^ 
and  that  the  costs  of  the  suit  shall  abide  the  event,  as' if 
the  cause  had  been  tried  at  the  Chelmsford  assises;,  and 
by  the  bond  of  submission  all  matters  are  referred,  ex- 
cept the  costs  of  the  action  or  suit,  which  are  to  abide 
the  event  of  the  reference.    The  question  is^  whether 
this  submission  includes  the  costs  of  the  reference.  The 
counsel  for  the  Plaintiff  insists,  that  unless  they  are  ex- 
cepted, an  arbitrator  has  a  right  to  give  them ;  for  that 
where  he  has  power  to  give  costs  generally,  they  in« 
elude  the  costaof  the  reference,  and  here  the  costs  of 
the  cause  only  are  excepted:  the  fallacy  of  his  argu- 
ment is,  that,  take  the  thing  excepted  away,  there  is 
nothing  said  in  this  submission  about  costs.    If  any 
words  had  preceded  the  exception,  which  would  include 
general  costs,   then  the  limited  exception  would  not 
take  them  away;  but  the  misfortune  of  the  Plaintiff's 
case  is,  that  he  has  no  such  previous  words:  the  cases 
which  the  Plaintiff's  counsel  cites,  are  cases  where 
power  is  given  to  the  arbitrator  to  give  costs  generally^ 
and  it  has  been  deemed  that  such  costs  indude  the 
costs  cf  a  reference :  therefiMre  we  are  of  opinion,  that 
part  of  the  award  which  is  for  this  sum  cannot  be 
supported,  and  that  the  rule  for  an  attachment  must 
therefore  be 

Dischaiged.  (a) 

(«)  Gnvey.Cox,  anUt  I*  x65«0fc. 
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1816. 

JDos,  on  the  Demise  of  Hayes  and  Others,  v.      jy^th  %6. 
Stuboes. 

"T^HIS  was  an  gectment  for  certain  premises  in  the  AAdemda 

parish  o(  Si.  Mofy-le-bone,  Middlesex.    The  Plain- •"^^^^^ 

tiff  dechred  upon  six  demises  of  persons  who  claimed  for  life,  with  * 

title  to  the  premises :  the  demises  were  severally  laid  reniainderoyer, 

on  2d  OctobeTf  556^.3.     The  cause  was  tried  ^^^^y^^'^ 

Weshrnnster^  at  a  sittings  in  Easter  term,  1816,  before  twenty-one 

GObs  C.  J.,  and  a  verdict  was  found  for  the  Plaintiff,  ^^  ^     , 

made  5.  A  and 
subject  to  a  case,  the  material  parts  of  which  were,  that  two  othen  ex- 

Sanuui  Hayes  being  possessed  of  the  premises,  which  teuton,    s.  H. 

were  leasehold,  for  the  residue  of  a  term  of  ninety-three  ^^^^J"^ 

yean  ttom  24th  Jime  1760,  by  his  will,  dated  9th  Mmf  and  alone  de- 

1 78^,  devised  the  premises  to  his  nephew  Samuel  Hayesy  "^  5^«  pre- 

(aflerwards  the  Rev.  Samuel  Hmfesj)  for  so  much  of  the  twoyesun,  r»^' 

term  and  interest,  which  he,  the  testator,  should  have  servu^  rent  to 

therein  at  the  time  of  his  decease,  as  his  nephew  should  ^^^    &  **' 

live,  for  his  own  use  and  benefit,  subject  to  the  rents.  Held  that  nei- 

covenants,  and  agreements  contained  in  the  original  ^^^  «"^ 

lease;  and  after  his  nephew's  decease,  the  testator  de-  ^  hj.  ,^ 

vised  the  same  to  all  and  every  the  children  of  his  leaie  reserving 

nephew  Samuel  Hayes,  and  unto  John  Hayes,  the  son  ^'^^°^ 

of  his  late  nephew  Min  Hayes,  as  tenants  in  common,  ton,  which  was 

and  their  respective  executors,  administrators,  and  as-  »like  mcoMis- 

signs,  with  benefit  of  survivorship,  if  any  of  such  chfl-  intefestaa  te- 

dren,  or  the  said  John  Hayes,  should  die  under  the  age  na&tfor  life, 

of  twenty-one  years.    And  the  testator  appointed  the  ^  ^^^^^ 

sud  Samuel  Hayes,  John  Buckley  the  dder,  and  John  should  he 

Buckley  the  younger,  trustees  and  executors  of  his  wilL  <^««n«d  aa  a*- 

The  will  contained  a  power  for  his  nephew  Samuel  g^^^ .  „^ 

Hayes,  during  his  life,  and  for  the  surviving  trustees,  that  the  lease 

after  his  decease,  to  demise  his  leasehold  premises  to  ^^,^^^^^ 

any  person  for  any  term  not  exceeding  twenty-one  years  for  the  whole 

forty-tvpo 
years,  out  of  the  Icsioi^l  kgal  interest  as  eaucutor* 
in 
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181*6.  nay  be  wrved  ui  any  county^  and  the  senrioe  be  good^. 
eltfaoogh  here  a  e^ma  whidb  is  dtrteted  iato  one 
eoBtity  cannot  be  well  served  in  another,  aooordkig  lo 
the  case  of  WiUU  v.  PmdrM  {a\  yet  die  retem  of  that 
fa»  becauie  it  generally  happens  Jhnt  diflbrent  fiUaevs 
prepare  tbewrits  of  capias  into  the  diiflferent  counties;  but 
here  it  happened,  that  the  same  offioor,  in  fiust,  issues 
the  writs  of  cetpias  into  Kenij  and  into  the  liberty  of 
the  cinque  ports. 

Lens  Seijt,  for  Ehsstt^  m  support  of  the  rule,  wged 
that  this  was  not  a  mere  breach  of  franchise.  ^*  The 
'  cinque  ports  are  parcel  of  the  county  of  Kenly  and  yet, 
idn  breve  domini  regis  nan  curritJ*  (6)  And  <*  there  is  a 
diversity  between  a  franchise  to  demand  conusance,  and 
a  franchise  lAi  breve  domini  regis  non  eurrii :  for  in  the 
first  case  the  tenant  or  defendant  shall  not  plead  it,  but 
Ihe  lord  of  the  franchise  must  demand  conusance,  but 
in  the  other  case  the  Defendant  may  plead  it  to  the 
writ"  {c)  This  therefore^  is  not  a  mere  violadcm  of  a^ 
franchise^  but  is  irreguhur  in  the  sheriff 

Per  Curiam.  With  respect  to  latitats^  the  rule  in> 
ilie  Court  of  Kin^s  Bench  k^  timt  a  latitat  into  one 
county  may  be  served  in  another ;  in  this  eourt  a  ca^ 
pias  into  one  como^  cannot  be  e^ved  in  another,  be- 
cause they  are  made  out  by  diierent  officers,  and  ir 
would  make  oonsiderabte  confusion,  if  a  writ  issued  ipto 
one  county  might  be  served  in  another.  This  is  a 
capias  issued  to  the  sheriff  of  Kent^  whose  service  of  it 
in  dw  cinque  ports  is  whoUy  irregular,  because  he  has 
«o  authority  there;  but,  in  fact,  a  ci^qms  int^the^cw^qoe 
ports,  and  a  ^x^ai  i«lo  £ni/,  are  prepared  by  the 


(«)  ^Ntvf^.  i6;»  {e)  4  insi.  %%q. 

(if)  4  imU%%s. 
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of  the  preHUfiesy  payable  quiurterly,  and  tfubjcct  to  such       1816* 
like  covenants,  clauses,  provisoes,  and  matters,  as  were 
before  therem  contained  on  the  lessee's  part.    &  Hayes 
the  nephew  made  the  conti;act  for  this  lease  in  his  own 
I  only,  and  without  any  mention  of  any  odier  per- 
b^ig  jointly  concerned  in  interest  with  him,  and 
^e  rem  of  thirty->six  pounds  mentioned  in  thiMt  lease 
t  a  rack-rent  at  the  time  the  lease  was  granted.    The 
had  been  registered;   and  the  interest  derived 
under  the  same  was  now  vested  in  the  Defendant,  as  a 
purchaser  thereof  for  a  full  and  valuable  consideration. 
&  Haye9^  the  nephew  and  devisee  and  legate^  had  issue 
Bkkard  Hmfe$^  CkarUs  HayeSf  (one  of  the  lessors 
of  the  Plainti£^)  and  EUxabeth  Hayes.    Hie  said  Rev. 
Samuel  Hayes,  by  his  will,  dated  8th  November  17959 
redting    that    his   uncle    &  Hmfesj    after  his  own 
death,  had  bequeathed    (amongst  other  things)   the 
premises  then  let  to  GUmour,  the  rent  of  which  was  to 
be  raised  5^  per  annum  at  the  cKpiration  of  the  then 
present  leaae,  and  further  jredtuig  that  the  first  testattfir 
had  appointed  J.  BuckUy,  and  J.  Backi^,  ym^  ^^  jointly 
with  himad^  trustees  for  that  proper^,,  directed  as 
SoBows:  As  MT.J.BueUey  is  dead,  I  think  it  fit  that  other 
trttrtees  should  be  joined  with  Mr.  «K  AidUfy  the  sur- 
vivor^  after  nsy  decease;  I  do  therefiins  ^ipoint^  asfior 
«B  I  am  legaQy  empowered  to  do^  Jama  Bate  sni  John 
Triphock  (one  of  die  lesson  of  the  Plaintiff )  jcunt 
trustees  with  Mr.  JbAn  BucUeyy  for  the  security  of 
the  property  bequeathed  by  my  uncle  to  my  chil- 
dren.    The  Rev.  Stunuel  Hayes  died  in  Decemier  1795^ 
leaving  his  said  three  diildren,  Richard^  Ckariesj  and 
Elizabeth,  him  surviving.    The  case  then  proeecdcd  to 
state  the  title  which  the  numerous  lessors  of  the  Plain- 
tiff in  this  case,  derived  to  themselves,  under  die  will  of 
Samaid  Hayes  the  elder,  and  by  divers  mesne  convey- 
ances and  descents. 

The 
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lSi6.  The  question  was.  Whether  the  lessors  of  the  Plain-' 

^rCyg.         tiff,  or  any  of  them,  were  entitled  to  recover  the  pre- 
V.  raises  in  question,  or  any  and  what  part  thereof. 

Haysb. 

This  case  was  argued  on  a  former  day  in  this  tem, 

by  Copley  Seijt  for  the  Plainti£^  and  Htdlock  S^jt  lor 
the  Defendant.  As  the  Court  in  giving  judgment  went 
fully  into  their  principal  arguments,  it  is  deemed  unne^ 
cessary  here  to  rqpeat  them.  Besides  the  cases  men- 
tioned in  the  judgment,  the  following  authorities  were 
referred  to:  Dyer^  23.&.  J9/.  146.  1  Co.  latt.  in. 
X  Ro.  Mr.  618.  B.  fi.  2.  I.  47.  Garrett  v.  Lisier^ 
I  Leo.  25.  X  Leo.  215.  Cheyney  and  SmitVs  case.  Cb. 
Dig.  Adminittration^  C  J.  p.  342.  Dyer^  277.  b.  pi.  59* 
Plawd.  520.    Wekden  v.  Elkington. 

The  Court  took  time  to  consider^  and  on  this  day 
'  their  judgment  was  delivered  by 

G1BB8  C.  J.  This  was  an  gectment  on  several  de- 
mises, brought  against  W.SturgeSf  who  claims  under 
a  lease  granted  by  one  of  several  executors.  There  are 
six  demises  in  the  declaration,  but  the  title  of  none  oFtfae 
lessors  can  prevail,  if  that  lease  be  good.  After  stating 
the  devise^  his  Lordship  added,  it  is  not  necessary  for 
m^  to  go  through  the  title  of  the  lessors  of  the  Plainti£^ 
because  we  think  the  Defendant  is  entitled  to  our  judg^ 
ment ;  for  that  his  title  is  well  supported  by  the  lease 
granted  to  him  by  the  indenture  of  yihjufy  ij^if 
[here  his  Lordship  stated  the  lease,  and  then  re- 
sumed.] On  the  decease  of  S.  Hayes  the  elder,  S.  Hayes 
the  younger,  and  two  others,  took  the  estate  as  his 
executors  named  in  his  will;  and  it  is  evident  that  this 
.leas^  under  which  the  Defendant  claims,  is  not  justified 
by  the  leasing  power  in  the  will  of  the  first  testator. 
li^  therefore,  the  lessor  be  considered  as  acUng  under 
that  leasing  power,  as  a  mere  tenant  for  life,  that  lease 
will  be  bad ;  but  in  order  to  give  effect  to  the  legacy,  it 

12  is 
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is  necessary  that*  the  executors  should  assent  to  it  If»  181G. 
indeed,  this  can  be  considered  as  a  lease  granted  by  the 
ezecators,  it  may  be  supported.  The  question  there^ 
'lore  is,  whether  there  be  any  assent  to  this  legacy* 
&  Hayes  the  younger,  is  a  Iqratee  for  life  only.  It  is 
clearly  settled,  that  where  an  executor  takes  an  interest 
in  a  leasehold  estate  for  his  life,  he  must  do  something 
more  than  enter,  in  order  to  give  assent  to  his  legacy ; 
but  where  his  interest  is  absolute,  his  entry  dioes  assent 
to  the  l^acy.-  there  is  ^  substantial  reason  for  this 
distinction;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  legatee,  it  would  neces- 
sarily confirm  the  remainder  devised  over;  and  that 
might  ha[^n  in  cases  wherein  he  might  want  the 
estate  in  remainder  for  sale,  in  order  to  pay  the  test- 
ator's debts ;  such  an  assent  would  be  a  devastavit  in  the 
executor,  whichmight  be  a  grievous  hardship  to  him. 
If  the  devise  to  him  be  absolute^  the  same  reason  does  not 
exist ;  lor  he  has  the  value  of  the  whole  term,  as  an  equi« 
Talent,  to  indemnify  himself  against  the  consequences 
of  the  devastaxnt.  If  it  were  necessary  to  cite  cases,  they 
are  LampeCs  case  (a),  and  Pannel  v.  Tenn  (A),*  Bo,Abr. 
Dmse.  (c)  Notwithstanding,  therefore,  that  &  Hinfes 
entered  on  this  land,  he  must  be  taken  to  have  entered  as 
executor,  and  not  as  bgatee,  unless  there  be  other  evi- 
dence of  his  assent  to  the  legacy.  I  agree,  that  there  may 
be  an  implied  assent  to  a  legacy,  manifested  by  other  acts, 
as  strong  as  if  the  executor  had  said,  *<  I  assent  to  this 
legacy;"  and  it  is  contended,  that  in  this  case  there  is 
siKh  evidence.  For  it  is  said,  though,  where  one  exe- 
cutor is  a  legatee  for  life,  his  entry  does  not  shew  an  assent 
to  the  lefpcj  to  himself  for  life;  yet,  where  there  are  seve- 
ral executors,  if  the  one  who  is  legatee  enters,  it  is  an 
assent  We  cannot  subscribe  to  this  distinction;  for 
one  of  the  several  executors  may  administer  alon^,  and 

(0)  10  Go.  47.  A^  reu  (0/^  619.  Dcvist^  D^fL  i. 

(*)Cra.Jff/.347.  \ 

\  thfn 
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1816.       dien  be  mutt  enter.  Agaix^thereiinodoobttliataleafl^ 
by  one  executor  is  good,  though  there  are  other  eze* 
cuton ;  and  therefore  bu  making  this  lease  in  hii  own 
name  only,  which,  as  well  as  the  reservation  of  z«dC 
to  himself,  his  executors,  and  administrators,  is  muck 
relied  on  by  the  Plaintiff's  counsel,  is  no  proof  that  in 
so  -doing  he  was  acting  as  legate^  and  though  he  waa 
exceeding  the  proper  and  r^ular  bounds  of  his  power 
as  a  trustee,  and  his  duty  as  executor,  that  does  not 
avoid  the  lease,  nor  does  it  shew  that  he  was  actii^  as 
legatee.   Nothing  would  be  evidence  of  that  last,  but 
what  could  be  done  in  his  proper  title  and  character 
as  legatee.    This  lease  is  no  more  conformable  to  his 
title  as  legatee,  than  it  is  to  his  character  as  executor  • 
and  it  is  not  enough  to  shew  that  it  is  equally  appli- 
cable or  equally  inapplicable  to  his  title  of  legatcB,  as 
to  his  character  of  executor;  but  it  must  appear,  that 
he  did   the   act,   rather  in  the  character  of  l^ptee 
than  in  that  of  executor.    I  agree  to  the  cases  which 
say,  that  without  an  express  indication  of  the  executor's 
intention  to  take  as  legatee^  he  shall  be  in  only  as 
executor;  but  none  of  the  cases  say,  that  an  ac^  sudi 
as  a  leas^  which  -is  inconsistent  with  the  duty  of  an 
executor,  is  evidence  of  an  assent  to  a  legacy,  unless 
it  be  consistent  with  the  character  of  legatee.    Of  the 
cases  in  which  the  executor  has  been  held  to  hwfe 
made  an  election  to  take  as  l^tee^  the  first  is  Porot* 
moKT  V.  Yardley  (a),  from  Plaaden^  and  it  was  insisted 
therc^  that  there  was  no  assent  to  the  legacy;  but  there 
was  evidence  enough  of  sudi  assent ;  for  the  proof  wasy 
not  only  that  the  widow  took  the  properQr,  but  eda- 
cated  the  children  of  the  testator,  as  was  directed  by 
his  will,  and  it  therefore  must  be  inferred,  that  dbe 
assented  to  the  legacy.    So,  in  Young  v.  Holmes{b\  i^ 
was  aigued  that  no  assient  was  shewn  to  the  legacy,  hot 

(tf)  Www*. 539. v^  {h)  tStr.fo* 

13  when 
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when  it  was  shewn  fhat  the  executor  had  paid  a  charge  1816. 
of  50/.  to  which  the  legacy  was  subjected,  it  was  held 
that  was  it  sufficient  proof  of  bis  assent  to  the  legacy. 
The  principle  established  in  these,  and  all  the  cases 
dted,  is,  that  if  an  executor,  in  his  manner  of  ad- 
ministering the  property,  does  any  act  which  shews 
that  he  has  assented  to  the  legacy,  that  shall  be  taken 
as  evidence  of  his  assent  to  the  l^cy,  but  if  his  actii 
arel'eferable  to  his  character  of  executor,  they  are  not 
evidence  of  an  assent  to  the  legacy.  We  think  there 
is  no  soch  evidence  here.  It  is  objected,,  that  his  will, 
whereby  the  lessor  devises  over  the  property,  furnishes 
evidence  that  he  tpok  it  as  legatee;  and  it  is  said  to  be 
established  by  an  authority  in  JVeniworth  {a),  that  a 
devise  over  by  an  absolute  devisee  diews  his  assen^ 
but  no  case  decides  that  a  devise  over,  by  a  tenant  for 
lift^  of  that  which  he  cannot  give^  is  such  evidence. 
But  further  than  that,  the  evidence  must  be  of  on 
assent  to  fte  legacy  at  the  time'  of  making  the  lease, 
and  his  will,  made  after,  cannot  prove  that  he  assented 
to  the  legacy  at  the  date  of  the  lease.  We  are  tbere- 
fiire  of  opinion,  that  there  is  in  this  case  no  evidence 
of  the  assent,  by  Samud  Hmfet  the  younger,  to  this 
legacy :  he  must  therefore  be  considered  to  have  leased 
as  executor,  and  a  verdict  must  be  entered 

For  the  Defendant. 

{a)  sftj*  Mai^'n. 
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;*».»6.      Bjj^jj  j^nj  Another  ».  Mabkham  and  Others. 

/ 

A  person  fttp-   'T'HIS  was  an  action  of  trover,  broaght  to  recover 

posine  hixntelx     X 

in  extremis  ^^^  the  Defendants,  who  were  the  executors  of 

caased  India      Sir  Jeroase  Clifton^  Bart,  deceased,  certain  India  bonds, 

TOtt^and        "'^^  notes,  guineas,  an  iron  chest,  and  the  boxes  and 

guineas  to  be     envelopes  in  which  these  securities  and  mon^  had  been 

brought  out  of  contained.     The  cause  was  tried  at  GmWuM  at  the 

his  iron  chesty 

and  laid  on  his  sittings  after  Trinity  term,  1816,  before  Gibbi  CJ. 

beds  he  then  xhe  evidence  was,  that  Sir  Jervase  Clifton^  being  erf* en 
tobeseakd  up  A^l^&iiced  age,  and  confined  to  his  bed,  and  having  by 
in  three  pai^  his  will,  dated  in  1814,  bequeathed  all  his  cash^  notes^ 
^^  *°*l?Sie  "^  ''^^  bonds  to  his  executors,  to  be  sold  and  in- 
ooBtents  to  be  ▼^ted  in  trust  for  his  daughter,  the  wife  of  the  Defendr 
written  on  ant  Markhami  and  her  children,  on  24th  March^ 
^^^^^£^  thinking  himself  near  his  end,  sent  for  his  solicitor,  the 
Mrs.  and  Misi  Defendant  Jamsony  to  make  a  codicil  to  his  will,  whose 
C.,"theFlain-  partner  Z^tfsoii  attended  him,  and  prepared  a  codicil^ 
SLii^AT  by  which  the  testator  gave  to  the  Plaintiff  JlfciyjBwfi, 
brother  to  re-    otherwise  CIjj^Son,  (who  had  for  more  than  thirty  years 

place  them  in    cohabited  with  him,  and  was  the  mother  of  the  other 

the  iron  chest, 

to  he  locked      Plaintiff,)  2ooo/.,  and  to  bis  and  her  daughter,  the 

up»  the  keys'  Plaintiff  iJfA«r€»  Cfi/ion,  the  like  sum  of  aooot  While 
ud directed^  the  solicitor  was  in  the  houses  the  testator  taking  some 
«•  to  be  deli-  keys  from  a  basket  which  he  always  kept  by  his  bed* 
TwT^^uir"  ®*^^  delivered  them  to  John  Bunn  Clifian,  (his  son  by 
and  one  of  his  the  one^  and  the  brother  of  the  other  Plaintifl^)  Leesan^ 
executors)  af-  ^nd  a  tenant  named  Sandly^  in  whom  he  reposed  great 
dreplacedin  confidence,  and  directed  them  to  go  to  an  iron  chest  in 
his  own  cus-  which  he  kept  his  valuables,  fixed  in  the  wall  of  another 
tody  neaff  his  room  in  his  house,  and  to  bring  ficom  it  whatever  pro- 
terwards  spoke  perty  they  found  there.  They  brought  tliree  parcels^ 
of  diis  pro- 
perty as  given  to  the  Plaintiffs:  Held  thiswtsnotaisMlMMsrriiMiu^fer^vaBt 
of  a  tttlBcient  deliveiyi  and  Qootinuing  posaesiioo. 

and 
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and   laid  tbem  on  his  bed,  one  of  which   contained        1816. 
three   India   bonds,   value .  1500/.,    and    bank   notes, 
together  of  the  value  of  2225/.,  another  contained  1 100/. 
in  bank  notes,  and  the  other  contained  479  guineas, 
the  value  of  the  whole  being  3829/.     The  testator,  on 
being  informed  that  the  amount  was  about  170/.  short 
of  4000/.,  said  it  should  be  made  up  to  4000/.  even 
money,  and  directed  for  the  Plaintiffs,  2000/.  for  each ; 
but  the  complement  was  never  in  fact  added.     On  the 
box  which  contained  the  2225/.  Mr.  Bunn  CUJlon  had 
before,  on  the  7th  of  March^  by  the  testator's  direction, 
written  '«  For  Mrs.  and  Mis$  Clifton^  504/."      The 
other  two  parcels,  Mr.  Bunn  Clifton^  by  his  father's 
direction,  on  the  present  occasion  sealed  up  and  wrote 
on  them  the  words,  "  For  Mrs.  and   Miss  Clifton'' 
The  testator  charged  Mr.  Clifton^  that  after  his  decease 
he  should  deliver  these  to  his  mother  and  sister,  the 
Plaintiffs.     Mr.  Clifton^   by  his  father's  direction,  re- 
placed this  property  in  the  iron  chest,  locked  it,  and 
brought  back  the  keys,  whichZ^^^o/i,  by  the  testator's  di- 
rection, s^ed  up  in  a. paper  parcel,  and  wrote  thereon, 
"  To  be  delivered  to  Mr.  Jamson  after  Sir  Jervas  Cli^ 
foil's  decease."     The  keys  were  then  again  put  into  the 
basket  by  the  testator's  bed-side.  The  Plaintiffs  were  not 
then  in  the  bouse,  but  upon  Mrs.  CUJlotis  arrival  some 
days  after,  the  testator  intrusted  to  her  the  keys  of  the 
iron  chest,  and  told  her  that  the  contents  were  to  be 
her's  and  h^r  daughter's,  and  charged  her  to  keep  the 
keys;  and  many  times  afterward^,  and  particularly  on 
27th  Aprils  on  the  occasion  of  his  making  a  further 
codicil,  ht  declared  that  the  money  in  the  iron  chest 
was  for  me  Plaintiffi.     After  this  time,  the  testator  fre- 
quently, expressed  anxiety  respecting  the  keys  of  the 
iron  chest,  ^  and  re(juired  them  to  be  shewn  him,  and  on 
learning  that  they  had  been  obtained  from  Mrs.  Gifion 
by  his  eldest  son,  he  expressed  great  displeasure,  and 
Vol.  VII.  Q  caused 


V. 
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1816.  capsedthe  keys  to  be  teplaced  in  the  basket  of  Uey^ 
vhich  was  always  kept  in  his  bed-room.  Thepdrcd^ 
And  the  property  therein^  continued  in  the  sam^  stete 
.'Markhah.  until  after  the  testator^s  decease,  which  happened 
a  year  afterwards.  Gibbs  C.X  left  to  the  Consi- 
deration of  the  jury  the  probability  that  the  intended 
4000/.,  of  which  the  testator  had  spoken,  was  the  same 
sum  designated  by  the  codicil  of  24th  March  :  and  also 
.the  question,  whether  the  testator  meant  to  make  ftis 
an  absolute  ^  to  the  Plaintiffs,  or  only  provisiona], 
-upon  the  probability  that  he  might  not  surriye  long 
enough  to  complete  the  oodicH.  The  juiy  fi>und  that 
this  was  not  the  4000/.  designated  by  the  codicil,  and 
that  the  testator  intended  it  as  an  absolute  and  not  a 
provisional  gift.  His  Lordship  reserved  the  point, 
whether  there  had  been  in  this  instance  such  a  sufficient 
delivery  of  the  property,  as  was  necessary  to  constitute 
«  donatio  mortis  causi* 

S^epherdj  Solicitor-General,  in  this  term  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and  have  a  new  tfiai 
upon  two  grounds,  first  that  the  verdict  of  the  juiy  was 
contrary  to  the  weight  of  the  evidence ;  secondly,  that 
there  was  not  a  sufficient  ddivery  to  constitute  a  donoHo 
faortis  causA. 

Best  and  Blosset  Seijts.  shewed  cause.  The  evidence, 
they  contended,  was  most  clear,  as  to  the  testators  in- 
tention to  make  this  an  absolute  donation  cansA  mofib* 
And  as  to  the  point  of  law,  this  was  a  sufficient  deliveiy, 
nr  rather,  an  actual  delivery  was  not  necessary.  In 
SpratUy  V.  Wilson  (a),  GH^bs  C.  J.  held  it  suffieient 
where  a  person  in  extremis  said,  **  I  have  left  my  watch 
'at  Mr.  Rs  at  Charing  Cross^  fetch  it  away,  and  I  will 
make  you  a  present  of  it**  [Gihbe  C.  J.  desired  that  i 


(a)  X  B^IU  Z0«  ' 

might 
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ipi|^t  be  laid  out  of  the  consideration  of  the  Plaintiff's 
<x>9iii9el,    for  that  immediately  after  that  trial,  he  per- 
ceived that  what  he  had  somewhat  improvidently  thrown  ^^ 
oal^  ooald  not  be  maintained,  because  a  delivery  was    Markha^ 
wonting,  and  he  had  accordingly  written  a  remark  to 
that  effect  at  the  end  of  his  own  note  of  the  case.]   The 
only  requisite  for  a  donatio  mortis  causdf  is,  that  it  be 
intended  to  take  effect  upon  the  decease  of  the  donor, 
and  be  accompanied  by  some  overt  ao||  which  needs 
not  to  amount  to  a  delivery.'  It  maybe  inferred  that 
"this  was  Lord  Loughborough's  opinion,  from  his  expres- 
Sioa  in  the  admirable  judgment  which  he  delivered  in 
Tate  V.  Hibbert  (a).  *<  It  is  clear  it  could  not  be  by  mere 
paxol,  because  saying  *^  I  give"  without  any  act,  will 
Q^  transier  the  property.     So  far  I  concur  with  the 
reaaoning  in  that  case^"    referring  to  the  judgment  of 
Lord  Hardwicke  Chancellor,  in  Ward  v.  Turner.  (J)   In 
Smith  V.  Smith  (r),  no  delivery  took  place :    the  donee 
^as  the  donor's  servant,  left  in  custody  of  his  goods 
doripg  his  absence,  which  was  a  continuing  possession 
in  the  master.     The  delivery  needti  not  to  be  to  the 
4?t>pee  in  person ;  a  delivery  to  any  other  for  his  use 
is  sujBcient.     The  testator,  in  the  present  case,  sepa- 
z^es  this  bom  the  residue  of  his  property,  shuts  it  up 
by  itself,  indorses  it  by  the  hand  of  an  agent  in  his  own 
presence,  giflres  it  over  into  the  hands  of  the  Plaintiff's 
«Mi9  and  l^ls  him,  after  the  donor's  decease,  to  deliver 
at  to  his  mother  and  sister.     That  then  was  a  sufficiaat 
innaitttttation  ^  the  possession.    If  it  be  said  that  the 
{property  cane  back  to  the  testator's  possession,  by  being 
put  bade  into  his  iron  chest,  the  answer  is,  first,  that  it 
^ras  only  imperfectly  restored  to  him,  for  the  seal  is 
ioever  afterwards  broken  off;  next,  in  Smith  v.  Smithy  so 
did  it  revert  on  the  testator's  return  from  the  country. 

'{fl)  %  Veujun,  III.  lao.  (r)  Str,  955. 

{^)  %  Vt%.  431. 

Q  2  Here 
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1R1(5.        Here  a.  mark  is  put  on  the  property,  which  never  Is* 
''- — ^^"-^     again  taken  off,  but  is  found  remaining  after  the  donor'^ 
^^  decease.     The  only  use  of  a  delivery,  is,^  by  some  act  to 

Markham.    remove  the  doubt  that  might  exist  on  the  use  of  mere 
words;    such  an  act  exists  here,  and  therefore  all  is 
done  which  is  requisite  for  a  complete  donatio  moriis 
causd.     Both  the  civil  law,  from  which  the  donatio  mor^ 
tis  causd  is  borrowed,  and  the  English  law,  alike  require 
only  a  demonstration  of  the  sentiment  of  the  party' 
and  the  sentiment  cannot  be  more  strongly  expressed 
than  in  this  instance.     Nay,  this  amounts  almost  to  a 
testament  in  writing,  by  the  written  declaration  of  the 
party. '   The  donor  was  bound  by  the  strongest  moral 
ties  to  provide  for  both  the  Plaintifis.     So,  in  HiU  v. 
Chapman  (a)  the  testator  said,  on  making  a  new  will, 
<<  The  old  will  is  of  no  use  to  me,  but  you  must  take  care 
of  it,  by  reason,  you  know,  there  is  something  with  it  for 
yourself.     As  soon  as  I  am  dead,  open  the  paper  and 
take  it  out ;"  and  this  was  held  a  good  donatio  mortis 
causd.     If  it  be  urged  that  the  bank«note  in  that  in- 
stance was  committed  to  and  remained  in  the  donee's 
custody,  yet  he  had,  under  those  instructions,  no  right 
to  open  it  while  the  donor  lived.    No  case  except  Ward 
V.  Turner  requires   the    complete  and   absolute   pos- 
session.    So,  Drury  v.  Smith  (J).     The  donor  gave  a 
bank-note  to  A,^  to  be  delivered  over  to  his. nephew,  in 
case  he  should  die  of  that  sickness.    It  can  make  no  dif- 
ference that  it  is  in  custody  of  the  father  himself:  con- 
sidering the  relation  that  existed  between  bim  and  the 
Plaintiffs,  his  was  the  safest  and  properest  custody.    A 
continuing  possession  in  the  donee  is  not  necessary  in  a 
donatio  mortis  causd.    That  is  not  necessary  even  in  a 
gift  inter  vivos.   In  every  donatio  mortis  causd^  the  con- 
trol and   dominion  over  the   gift,  during  the  life  of 

{a)  %  £ro.  Cba.  Caj^  613.  (b)  i  P,  Wnu.  404.  b. 

donor 
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donor  resU  with  ihe  donor;  for  it  is  agreed  that  he  has 
the  power  to  revoke  that  disposition,  and  make  another 
during  his  life,  and  give  it  to  some  other  person ;  there- 
fore it  is  improbable  and  unreasonable  to  expect  that 
he  should  wholly  give  up  the  possession,  in  losing  which 
he  may  lose  the  control  over  it.     The  de6nition  in 
Vifmius  which  Lord  Lougborough  Chancellor,  in  Tate 
V.  Hitbertj  says  is  the  best,  makes  it  cleai*,  that  the 
donor  has    a  greater  interest  in   the  gift  than   the 
donee,  (a)     In  summd,  mortis  causa  donatio  est,   cum 
magis  se  quis  velit  habere^  quam  eum  cui  donatj  magisque 
eum  cui  donat,  quam  karedem  suum.     In  Hawkins  v. 
Bluett  {h)i  Lord  Kenton  C.  J.  is  said  to  have  stated 
that  the  donor  must  part  with  the  dominion  of  the  gift, 
but  that,  uid  all  dicta  of  Judges,  must  be  taken  with 
reference  to  the  case  under  judgment.    There  the  ques- 
tion was,  whether  there  was  not  a  mere  bailment  for 
safe  custody,  and  the  jury  found  thdt  it  was  a  bailment, 
and  evidenced  by  the  supposed  donor  often  calling, 
taking  some  of  the  clothes,  and  wearing  them.     MiU 
ier  V.  Miller  (c)  was  a   mere  pft  by  parol  of  every 
thing,  exclusive  of  the  bank-notes  and  the  bill  of  ex- 
change, all  the  other  articles  being  absent;  and  even 
the  biU  of  exdiange  would  have  been  a  good  donation, 
except  that,  firotn  its  particular  nature  as  a  chose  in 
action,   no  property   could   pass  by  delivery,  and  it 
must  be  sued  in  the  name  of  the  executors.     In  Snell- 
grooe  v.  BaUey  {d),  cited  with  approbation  in  several 
bodes  (^},  Lord  Hardwicke  decided  that  a  bond  may 
be  the  subject  of  a  donatio  mortis  causd ;  and  so  may 
bidia  bonds.     In  Wardv.  Turner  there  was  no  ques- 
tion on    the   degree  or  nature  of  the  delivery  that 


1816. 


(a)  Jtutin.  LuU  lib.  2.  ///.  7* 
deDwationihus. 
{h)  2  Esp.  66a. 
W  3  "^.  Wms.  356. 


{d)  3  jitk.  214. 
{e)  %  Fez.  44a.      I  Tf  J.  jun. 
546.     J^Bro  GLC.  ?2. 
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1816         ^ould  make  a  donatio  mortis  causd.    Intfaatcase^  Ibe 
i_  -^-    '     subject  of  donation  was  a  varie^  of  ardeles,  of  wbich 

Bonn  ^  £f^^  ^^^  ^  receipt  for  a  South  Sea  annuity,  and  th^ 
Ma^kham.  ^^^  ^^^^  "^*  present ;  and  it  is  with  respect  to  that 
case,  that  Lord  Hardwicke  lays  down  the  rule,  that  a 
delivery  is  necessary  to  perfect  a  donatio  mortis  causS; 
but  he  also  adds,  that  something  tantamount  may  be 
sufficient.  In  that  case,  however,  there  was  no  act  at  all 
approaching  to  it;  and  it  does  not  therefore  follow, 
that  the  observations  of  Lord  Hardwicke^  made  in  that 
case,  would  have  been  made  in  this  case.  In  TaU  v* 
Hibhert  there  was  no  doubt  of  the  delivery,  and  tbe 
question  was,  not  whether  there  was  not  enough  to 
amount  to  a  donatio  mortis  causa,  but  whether  there 
was  not  enough  to  make  it  a  gill  inter  vivos*  The 
Lord  Chancellor  held  that  the  check  oh  the  bahker 
was  a  present  gift,  if  any  thing,  for  it  is  an  authority 
to  the  b&nker  to  pay,  which  auttiority^ would  be  revoked 
by  his  death.  He  says  a  donatio  mortis  causa  cannot 
be  by  mere  parol,  it  may  be  by  deed  or  writing.  As 
to  that  part  of  the  case  which  relales  to  the  revocation 
by  the  gift  in  the  codicil,  the  jury  have  put  that 
out  of  consideration  by  their  finding :  it  is  plain  on 
the  evidence,  that  the  testator,  aftier  completing  the 
codicil,  acknowledged  this  as  a  subsisting  gift.  It  would 
however  be  extremely  difficult  to  argue,  that  a  coaicil, 
merely  confirming  a  wilU  would  defeat  a  donatio  mortis 
causd  made  since  the  will,  which  had  taken  the  property 
out  of  the  operation  of  the  wilL 

SAepherdf  Solicitor-General,  and  Copley  Serjt.,wha 
were  to  have  supported  the  rule^  were  relieved  by  tiie 
Cowt 

GiBBs  C.  J.    The  two  grounds  on  which  the  pre- 
sent application  is  made^  have  a  dUferait  object  in 
14  view. 
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view/    The  one  is,  that  the  jury  did  not.  draw  a  eor-        19 16. 
rect  conclusion  from  the  facts  submitted  to  them :  the    ^"  — 'z^*^ 
other  isy  to  enter  a  nonsuit,  on  the  ground  that  the  ^^ 

fiictsy  taking  them  to  be  proved,  do  not  make  out  the  MABXHAitP 
title  of  the  Plaintifls.  The  first  question  stands  prin- 
cipally <Hi  the  evidence  of  Mr.  Bunn  Clifton.  If  his 
memory  haa  not  failed- him,  the  verdict  is  certainly 
right,  and  his  credit  and  character  stand  unimpeached* 
I  say  this,  in  justice  to  a  young  man  whose  character  is 
his  best  possession.  As  to  the  other  points,  it  is  agreed* 
on  all  hands,  that  a  donatio  martin  causa  cannot  exist, 
without  a  deliveiy.  The  facts  of  this  case  are,  that  the 
property  was  taken  out  of  a.  chest  of  the  testator,, 
looked  over  by  him^  and  sealed  up  in  three  difierent 
parcels :  being  so  sealed,  he  declares  that  it  is  intended 
for  the  witness's  mother  and  sister,  and.  directs  that 
it  shall  be  given  to  them  after  his  decease;  there  is  no 
other  delivery  but  that :  it  is  replaced  in  the  chest,  and 
^e  kejs  are  re-delivered  to  the  testator,  or  by  him  to 
peisons  whom  he  always  nominates  as  his  servants  for 
ihat  eflect,  and  he  expresses  a  continual  anxiety  abou| 
the  custody  of  the  keys.  The  question  is,  whether 
AiA  be  a  sufficient  delivery  to  make  a  donatio  v^ortis 
caiad  rai>d  we  are  dear  that  it  is  not.-  It  is  argued  by 
the  counsel  for  the  PlantiiSs,  that  there  needs  not  to  be 
a  continuing  possession  in  the  donee ;  but  that  the  do- 
nor may  resume  the  possession  without  determining  the 
gift.  There  is  no  case  which  decides  that  the  donor 
may  resume  the  possession,  and  the  donatio  continue. 
Smith  V.  Smith  is  a  very  confused  case.  Where  the 
Master  died,  it  does  not  appear :  inasmuch  as  it  is  stated 
that  the  Master  delivered  the  keys  of  his  rooms  to  his 
servants  when  he  went  out  of  to^vn,  probably  he  died 
in  the  country,  and  then  the  delivery  of  the  keys  last 
made  to  his  servant,  would  be  a  continuing  of  possession 
up  to  his  decease.     But  ail  the  cases  agree,  that  if  the 

Q  4  donor^ 
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donor  resumes  the  possession,  it  ends  the  gift.  Lord 
Hardwicke  expressly  so  holds  in  Ward  v.  Turner^  where 
it  suited  the  purpose  of  the  counsel  to  argue  (a),  that  if 
the  donor,  after  making  a  complete  delivery,  receives 
back  the  article,  the  donation  remains  perfect.  Lord 
Hardwicke  immediately  denied  that  proposition,  and 
held,  that  if  the  possession  of  the  donee  do  not  continae, 
the  gift  is  at  an  end.  Seeing,  therefore,  that  it  is  in 
the  power  of  the  donor  at  any  time  to  revoke  the  dona- 
tion before  his  death,  and  that  there  must  be  a  con- 
tinuing possession  of  the  donee  after  the  delivery  to 
the  time  of  the  donor's  death;  seeing  too,  here,  that 
there  is  neither  a  delivery,  nor  a  continuing  possession, 
we  are  of  opinion  that  no  interest  in  this  property 
passed  to  Mrs.  and  Miss  Clifton  under  the  supposed  de- 
livery to  the  son  for  the  use  of  his  mother  and  sister ; 
and  that  therefore  a  nonsuit  most  be  entered. 


Dallas  J.  I  am  of  the  same  opinion.  The  facts  of 
the  case  denote  an  intention  only :  there  is  an  indorse- 
ment of  the  names  of  the  mother  and  daughter  on  the 
paper;  but  they  denote  the  testator's  intention  only. 
The  property  is  disposed  in  a  chest  belonging  to  the 
testator;  he  retains  the  key;  he  does  not  even  deliver 
it  to  the  persons  for  whom  the  contents  were  intended. 
If  he  had  chosen  to  take  out  the  bank-notes  the  next 
day,  and  dispose  of  them  to  another,  it  was  competent 
for  him  so  to  do.  The  donor,  therefore,  never  divested 
himself  of  the  possession  for  a  moment,  and  therefore 
this  is  not  a  donatio  mortis  causd. 


Park  J.  concurred.  Both  by  the  civil  and  by  the 
English  law,  in  this  kind  of  donatio  there  must  be  an 
act  of  delivery.     Even  in  that  strongest  case  of  Smith  v. 


{a)  %  Fez*  433. 


Smithy 
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Smithj  Lord  Uardwicke  C.J.  held  that  there  must  be        1816. 

an  act  of  delivery,  to  constitute  a  gift:  here  is  not  only 

no  evidence  of  a  delivery,  but  the  evidence  is  against  a 

ddivery ;  for  the  testator  states  that  it  was  to  be  deli-    Markham.' 

vered  at  a  future  time;  in  addition  to  this,  the  donor 

gets  the  keys,  and  is  offended  if  any  other  gets  the 

keys:  neither  is  there  a  continuing  possession,  which  is 

necessary. 

BuRROUGH  J.  The  son  had  no  authority  whatever 
to  deliver  over  these  articles  into  the  hands  of  his  mo- 
ther, and  if  he  had  no  such  authority,  it  was  not  a 
donatio  mortis  causa.  In  BurrCs  Ecclesiastical  Law,  all 
the  cases  are  collected:  they  all  indicate^  that  there 
niust  be  a  delivery  either  to  the  donee  himself,  or  to 
some  one  else  for  the  donee's  use :  here  is  no  such  de- 
livery, and  therefore  a  nonsuit  must  be  entered. 

Rule  absoliite. 


Williams  and  Another  v.  Gregg.  Nov.  %i. 

J)LOSSET  Seijt.  had  obtained  a  rule  nisi  to  set  aside  A  eapiaj  di- 

an  interlocutory  judgment  for  irregularity,  with  rccted  into  one 
•^   "^   ^  ^  ^  county  cannot 

costs,  upon  the  ground  that  the  Defendant  had  been  ^^  regularly 

served  within  the  liberties  of  the  cinque  ports  by  the  served  in  an- 

sheriff  of  Kent,  with  common  process,   upon  a  capias  ^i^^^^^' 

'  directed  into  Kent.  happen  that 

the  same  officer 

Copley  Serjt.  endeavoured  to  shew  cause,  upon  the  j^,^  countiei . 
ground  that  the  breach  of  franchise,  though  it  gave  to      So,  a  capias 
the  lord  of  the  franchise  his  remedy  against  the  sheriff,   ^^^f^^^^ 
yet  did  not  impair  the  legal  effect  of  the  act  of  the  ^ell  lerved  in 
isherffl^  if  the  franchise  were  within  his  county.      He  the  cinque 
also  urged  that,  as  a  latitat  in  the  Court  of  King's  Bench  ^^'^ 

may 
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181^.  nay  be  sorved  u  any  coimly,  and  the  service  be  good^. 
eltfaongh  hone  a  a^mas  vfaidi  is  direded  into  one 
camty  cannot  be  wdl  senred  in  another,  aocordiog  to 
the  case  of  Willis  v.  PmkbrtU  (e)»  yet  the  rotton  of  that 
fay  because  it  generally  happttiB  Aat  different  fikseis 
prepare  tbewrits  o( capias  into  the  diiflfereat  counties;  but 
here  it  happened,  that  the  same  offioer,  in  &ttf  inom 
the  writs  of  capias  into  KerU,  and  into  the  liberty  of 
the  cinque  ports. 

Lens  Sajt,  for  Bkmsii  m  stq^rt  of  the  nile^  nvged 
that  this  was  not  a  mere  breach  of  franchise.  *'  The 
'  dnqae  ports  are  parcel  of  the  county  of  Kent,  and  yet, 
M  breve  domitd  regis  non  currii.*'  (A)  And  <*  there  is  a 
diversity  between  a  franchise  to  demand  conusance,  and 
a  franchise  M  breve  domim  regis  nan  cwrit :  for  in  the 
first  case  the  tenant  or  defendant  shall  not  plead  it,  but 
Ihe  lord  of  die  franchise  must  demand  conusance^  but 
in  the  other  case  the  Defendant  may  plead  it  to  the 
writ."  (c)  This  therefore^  is  not  a  mere  violaticm  of  a- 
franchise,  but  is  irrq^uhir  in  the  sheriff 

Per  Curiam.  With  respect  to  latitats,  the  rule  in 
the  Court  til  King^s  Bench  is^  that  a  latitett  into  OPe 
county  may  be  served  in  another ;  in  this  eourt  a  ca^ 
pias  faito  one  ccMttif^  cannot  be  e^rved  in  another,  be- 
cause thqr  are  mtide  out  by  diffia^nt  c^Scers,  and  it 
would  make<x»n8iderable  confusion,  if  a  writ  issued  io^ 
one  county  might  be  served  in  another.  This  is  a 
capias  issued  to  the  sheriff  of  Kent,  whose  service  of  it 
in  (hie  cinque  ports  is  whoUy  irregular,  because  he  has 
tko  anthority  there;  but,  in  fact,  a  o^ms  into  the  iJAque 
ports,  and  a  ^xfnaS  kKto  Kent,  are  pr^ared  by  the 


(ik)  4  tef.  saj* 


same 
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wne  oflloer.(d)    We  think  it  is,  however^  the  safer        I816i 
eoiirse  to  keep  the  counties  distinct,  and  the  role,  there'^ 
Smtf  must  be  made  absolute,  {b) 

(«)  Bot  where  the  same  officer  (i)  ^  But  a  judgment  given  here 

is  filazer   of  two   countiesy  one  of  lands  in  the  cinque  ports  it 

affidaint  of  the  cause  of  action  good,  if   the  privilege    be    nof 

has  been  held  sufficient  to  waiv  pleaded,  for  they  be  part  of  the 

rant  a  capias  into  each  county,  county,  and  the  franchise  may 

,Boyd  T.  Durandf  ante^  II.  i6x.  be  demanded  in  another  action." 

i66«  4  Co.  htiU  %%Z' 

^ ,;,,,,ii^l^ifl^^^ : 


HoRSLEt  and  Wife  t;;  Walstab.  iVw.  a;. 

DEST  Serjt  on  a  former  day  in  this  term,  moved  If  a  Flamtiff 

to  discharge  the  Defendant  out  of  custody,  who  "JJ^ST  **^*i 

had  been  held  to  bail  for  4000/.  money  had  and  r^  ^^e  cause  of 

ceived  to  the  nse  of  the  Plaintiff's  wife,  on  an  aflSd^viC  »^on,  die 

that  the  debt  arose  for  a  legacy  due  from  the  D0-  tryupon  ^ 

ftndant,  in  his  character  of  executor  to  a  person  de-  davits  whether 

ceased  in  the  Island  ofDemararoj  and  that  ndther  by  the  ^  t«n«ction 

'be  such  an  one 
law  <rf'this  country,  nor  by  that  <^  Dmonzro,  of  whia:i  whemm  no 

island  the  Defendant  was  a  native,  could  an  executor  iegsl  debt  dan 
be  arrested  for  a  debt  due  from  him  as  executor.        '^vuMS 

having  obtains 
Per  Curidm.    The  Defendant  Is  co&testBig  the  fket  ^^  ^  "• 
sworn  in  the  affidavit,  to  hold  to  bul;  and  it  is  n  xtde  ^^ £^  ^ 
of  this  Court,  that  where  a  Plaintiff  swears  that  Miother  samecause,aBd 
is  indebted  to  him,  this  Court  will  not  try  on  affidavits,  ^^j^J^'*"®^*' 
whether  there  be  a  debt  due  or  not ;  for  supposing  that  Court  of  iqui-^ 
we  were  convinced  that  the  Plaintiff  was  acting  under  a  ty»  elected  to 
mistake  in  so  swearing,  yet  we  cannot  dischai^  the  ^^^^^Jj 
Defendant,  without  taking  upon  ourselves  to  decide  injunction 
that  that  there  was  no  debt.    If  to-morrow  you  can  "^^^  ^^  to 
produce  any  instance  in  which  this  has  been  done^  we  ^dd  that  this' 

wu  no  ground 
for  drscharglft'g  \he  fecbgibixaoce  of  the  bail. 

wfll 
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HoasLLY 

WALbTAB. 


will  hear  it  In  a  case  which  occurred  on  the  Western 
circuit,  in  which  Rooke  Serjt*  was  of  counsel,  where  a 
man  took  on  himself  to  arrest  in  trover  for  lo^ooc/. 
on  account  of  the  enormity  of  tlie  case,  this  Court  inter- 
fered and  discharged  him ;  but  I  remember  that  it  was 
thought  a  great  stretch  of  the  authority  of  the  Court* 
The  application  was  not  renewed. 


Best  had  since  obtained  a  rule  nisi^  that  all  further 
proceedings  in  this  action  might  be  stayed,  and  that  the 
bail  in  this  action  might  be  discharged  from  their  recog- 
nizances, the  Plaintiffs  having  elected  to  proceed  in 
their  suit  in  equity  in  this  matter.  He  moved  this  upon 
an  affidavit  that  the  Plnintiffs  had  filed  their  bill  in 
Chancery  against  the  Defendant  and  Hardessj  praying 
a  discovery  of  property  in  the  Defendant's  hai^ds,  alleged 
to  belong  to  the  Plaintiffs,  and  an  account  thereof,  and 
that  the  Defendant  might  transfer  the  same  to  the 
Plaintiffs'  direction ;  that  the  Defendant  had  put  in  bis 
answer,  and  Hardess  had  demurred ;  that  in  this  term, 
upon  the  Defendant's  application  to  the  Court  of  Chan- 
cery, that  Court,  upon  an  all^^tion  that  the  Plaintiff* 
prosecuted  the  Defendant  at  law,  and  in  that  Court, 
for  one  and  the  same  matter,  whereby  the  Defendant 
was  doubly  vexed,  ordered  that  the  Plaintiffs  should, 
within  eight  days  aft^  notice,  make  their  election  iq 
which  court  they  should  proceed ;  and  if  they  would 
elect  to  proceed  in  Chancery,  then  the  Plaintiffs'  pro- 
ceedings at  law  were  stayed  by  injunction;  and  in  de- 
fault of  election,  or  if  the  Plaintiff  should  elect  to 
proceed  at  law,  then  the  Plaintiff's  bill  should  be  dis- 
missed ;  and  that  the  Plaintiffs  had  elected  to  proceed 
in  equity. 


5%^^^^,  Solicitor-General,  now  shewed  cause  ngainst 
this  rule,  as  an  unheard-of  application. 

Bc9i 
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Best  in  support  of  his  rule.  The  Plaintiff  is  not  en- 
titled to  keep  this  recognizance  hanging  over  the  bail 
for  an  unlimited  period,  nor  can  he  make  the  bail  an- 
swerable for  an  equitable  claim :  the  Plaintiff  has  filed 
his  bill  for  the  same  cause  of  action. 


1816. 


GiBBs  C.  J.  We  capnot  grant  this  motion:  if  the 
Plaintiff  takes  any  step  against  the  bail,  or  against  the 
principal  in  this  case,  which  the  Defendant  thinks  can- 
not be  supported,  he  will  make  his  application  to  the 
Court  accordingly. 

Rule  discharged. 


CoppiN  V.  Walker,  (a) 


iV!pi/«a5. 


'T'HIS  was  an  action  for  goods  sold  and  delivered.  Ifanauctioneer 

Upon  the  trial  of  the  cause  at  the  Northumberland  "f "•  ^  ^^ 

deliyers  them, 
summer  assizes,  1816,  before  Wood  B.  the  case  was,  without  notice 

that  the  Plaintiff,  being  an  auctioneer,  was  employed  ^  f^y  ^«p  ^^ 
o  sell  by  auction  the  goods  of  AppUtorij  in  Appletori%  |,^  has^n^the 
houses  and  he  printed  and  published  a  catalogue,  en-  owner,  and  the 
titling  the  goods  as  Appleton*%  goods,  and  he  entered  ^"y*^»  without 
them  all  at  thp  excise  ofiice,  without  distinction,  as  settles  for  the 
Appieton*s  goods.     The  Defendant  was  the  holder  of  g<»d»  with  the 
a  bill  of  exchange  for  31/.  i  is.  accepted  by  -4RP^^^0fij.  aiJ^ieer can- 
due  and   unpaid ;    he  attended  the  sale,    purchased  not  sue  the 
articles  amounting  to  23Z.  12s.  Bd.  obtained  the  goods,  ^'ricrof'th^* 

.    goods. 

So,  if  the  auctioneer  sells  the  goods  of  jB.  as  the  goods  of  ^.,  and  the  buyer,  with- 
out Bodce,  takes  the  goods  with  the  auctioneer's  assent,  and  pays  the  price  of  them 
to  J,^  the  auctioner  cannot  afterwards  maintain  an  action  for  the  price. 

No  tmpUed  contract  to  pay  arises  on  the  auctioneer's  giving  up  his  lien  by  delivery 
«f  the  goods. 

(a)  On  thb   day  GMs  C.J.  was  absent    in    consequence   of 
indi^osttion. 

and 
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1816*  aad  be6>re  any  notice  or  demand  made  by  the  Plaintiff, 
WWt  to  AppffUm,  who  Bet  off  the  amount  thereof  against 
tl|e  bill,  and  psdd  the  Defendant  the  balanice,  who 
t^epreupon  gave  iip  the  bill.  Certain  of  the  artides 
which  he  had  purchased,  to  thie  valine  of  17^  i^s,  werie, ' 
however,  the  goods  of  Jppiebtf^  and  had  been  included 
in  the  i«^  by  the  Plaintiff,  without  jbhe  privity  of 
4/ph^ofh  or  ^f  the  Defendant,  who  ^upppsied  he  was 
bioyiog  the  goods  of  Applelon.  The  Plaintiff  insisted 
p^  payment  to  bimaelf  for  all  the  goods,  which  the  De- 
fendant refused.  The  Defendant  bad  since  rdcaaed 
Apphion.  The  jury,  under  the  direction  of  Wood  B., 
found  a  verdict  for  the  Plaintiff  for  23/.  12^.  8i/.,  with 
liberty  to  the  DefiHidant  to  move  to  enter  »  nonsuit,  or 
reduce  the  verdict  to  i  jl.  55.,  the  amount  of  AppMn^a 
goods. 

Accordingly  Bosanquet  Serjt   having  in  this  term 
•Obtained  a  rule  nisi  to  that  efiect, 

Hvjbxk  Seijt.  shewed  cause.     A  purchaser  from  an 

fiucCioneer    must    settle^ with    the  auctioneer,    under 

whom  he  derives  title  to  those  goods.     An  auctioneer 

h  not  a  mere  agent:  he  is  bound  by  law  to  pay  the 

auetion-dutyi  he  has  a  lien  on  the  price  of  the  •goods 

«old,  for  &at  duty,  and  for  his  commi€sion.     Hiis  is 

4m  action  for  goods  sold  and  delivered :  it  is  suiBcient, 

to  entitle  the  Plaintiff  to  recover,    that  the  PlflSntiff 

sold  'the  goods  to  the  Defendant.     An  auctioneer  has  a 

lien.     Wherever  a  person  has  a  lien  for  the  proceeds 

pf  Ipotpds,  I^e  is  ;p^re  than  a  o^e^e. agent:   op^  may 

.  naiBliaiajm  action  for  goods  sold  and  ddivered:  for 

lie  has  a  special  property.     Williams  v.  MUlington  {a) 

establishes  two  propositions;  i.  That  an  auctioneer hasr 

{a)  X  H.  BL  %i. 

a  spe- 
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a  special  property  in  the  goods;  2.  That  he  may  8ii»- 
tain  this  action.    Them,  goods  warn  sold  on  Ui^  owner's 
premises^  and  known  to  be  so.     The  bayer,  hayiog 
packed  the  goods  in  a  caijt^  paid  the  auctioned  ihs 
owner's  receipt  tqr  fire  guineas,  and  the  balance  in  CMsh; 
and  while  the  auctioneer  was  hesitating  whether  be 
should  receive  it,  the  Defendant  drove  off  the  goods  t 
.|   and  though  Lord  Ijoughboraugh  C.  J.  said  <^  ip«  dnifl 
not  avail  himself  of  this   trick,''  yet  he  went  tula 
the  consideration  of  the    rights    of   an  'aiieti(meeis» 
WUsoHy  J.  who  at  first  did  not  quite  concur,  fiM% 
agreed  m  the  judgment    If  the  law  were  notso^  axi 
auctioneer  might  often  he  defirauded.     Ajod  though  ii 
may  be  urged  that  by  parting  with  the  posftossion  of 
the  goods  be  lost  his  lien,  yet  a  new  contract  aiose  4^ 
the  auctioneer  permitting  the  Defendant  to  take  away 
the  goods.    A  new  contract  often  arises  firom  the  acts-of 
parties;  as  in  Cock  v.  Taylor  (fi),  where  it  was lield  that 
a  right  of  action  arose  for  the  master  of  a shipAgaioft 
the  assignee  of  the  bill  of  lading>  upon  ^deliveryjto  him 
on  demand,  of  the  goods,  without  fi^eigbt;  aod  that 
doctrine  has  been  since  confirmed  in  this  Couzjt.   JQ^ 
the  same  principle^  the  Defendant's  act  of  .takii^.aw^jr 
the.goods,  knowing  that  th^y  were  not  paid  foqr,  raisc||i 
an  implied  promise  to  p^y  for  them.    The  auctianfi^ 
had  the  legal  possession  di  die  goods  at  the  time^  and 
the  Defendant  could  not  take  them  without  derivj^ 
title  £rom  him.    George  v.  Clagget  (fi)  and  jRaJb<me  y. 
WiBiams (c),,  cited  at  the  trial,  do  not  apply;  nor  does 
Winch  V.  Keeie^y  (i)  whidi  was  iuted  by  Copley  Serjt. 
on  motion  for  a  new  tnal  in  Ccggnn  v.  .Crmg^if) 
If  mUiam  V.  MlUfigion  do^  pot  mtfj  .th$  law  to  Jibe 
fulLastent  of  the  ^erdiat^  yet  upcm  what  priiHHpk  #s 

(a)  X3  Eajl,  399.  (i)  I  T.J^Ax^ 

(*)  7  r.  It.  359.  {i)  P9JU%4f. 

W7r.Jt.3^«. 

it, 
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iSlG.  ^  it,  that  the  Plaintiff  is  not  to  recover  for  those  goods 
which  were  not  AppleUnCs?  The  misrepresentatioit 
that  they  were  AppletovC^  goods,  does  not  transfer  the 
property  to  AppUton^  nor  enable  him  to  pay  his  debt 
¥nth  the  proceeds  of  another  man's  goods.  Suppose 
Appleby  had  sued  the  Defendant^  would  it  have  been 
any  bar,  to  say  the  goods  were  sold  as  AppUiotCs? 
The  only  possible  consequence  is,  that  if  the  buyer 
had  sustained  any  injury  by  the  misrepresentatiosy  he 
might  have  had  a  special  action  against  the  auctioneer. 
What  answer  would  it  be  to  an  action  by  Appleby 
against  the  auctioneer  for  the  proceeds  of  his  goods, 
that  the  buyer  had  paid  for  them  to  the  person  on 
whose  premises  they  were  sold?  That  part  of  the 
verdict  could  not  be  sustained,  unless  it  could  be 
shewn  that  a  mere  naming  in  a  catalogue  operates  a 
transfer  of  property.  ^The  entering  the  goods  in  the 
excise  in  the  name  of  Appleton  can  operate  no  more 
than  entering  them  so  in  the  catalogue :  the  entry  there 
is  diverso  irUuitu^  that  the  crown  may  the  more  easily 
transact  the  business  of  the  auction  duty,  than  if  there 
were  *  more  numerous  entries.  At  every  place  of  sale 
in  this  town,  under  an  auction  of  the  goods  of  one 
man,  the  goods  of  many  are  daily  entered.  The 
verdict,  therefore,  is,  on  the  authority  of  Williams  v. 
MilUngton  and  Cock  v.  Taylor,  sustainable  to  the  full 
extent ;  but  is,  at  all  events,  sustainable  to  the  extent 
of  the  value  of  the  goods  of  Appleby. 

Dallas  J.  stopping  Bosanquei,  who  would  have  sup- 
ported the  rule^  gave  judgment.  This  is  an  action  brought 
by  an  auctioneer  to  recover  the  value  of  goods,  which 
are  now  stated  in  part  to  belong  to' AppMnf,  but  which 
he  sold  as  the  goods  of  Appleton.  It  is  said  he  had  a 
special  property  in  the  goods  intrusted  to  him  to  selL  He 
proves  to  be  the  sffiaiolAppleUm  9ixAAppldy^vaA  his  sale 
13  belongs 


IK  THE  FiriY-SEVENTH  YeAR  OF  GEORGE  IIL  241 

bdongs  in  part  to  each:  but  it  is  represented  in  the<       1816. 
catalogue  as  wholly  consisting  of  the  goods  of  AjfpUtonf ' 
and  is  so  entered  at  the  excise  office,  and  the  goods  are' 
sold  on  Appl^orC^  premises.      The  Defendant  is  in« 
duced,  probably  by  this  representation,   to  become  a 
pordiaaer,  that  he  may  have  the  opportunity  to  set  off 
the  price  of  the  goods  which  he  buys,  against  the  bill 
which  be  hdd,  payable  by  AppleUm  to  him.     If  he  is' 
deprived  of-  e£fecting  this  object,    this   misrepresen- 
tation must  operate  as  a  fraud  with  respect  to  him : 
he  buys  the  goods  as  Appletan%  on  the  representation' 
of  the  PlainUff  that  they  are  such :    he  takes  them 
away,  by  the  consent  of  the  Plaintiff  (without  which 
he  could  not  take  them,)  without  any  demand  of  the 
price  being  made  by  the  Plaintiff,  or  any  statement 
that  Appletan  was  indebted  to  the  Plaintiff  for  com. 
missioD,  or  auction  duty,  or  any  thing  else.     They 
were  therefore  deliyered  as  the  goods  of  AppleUm^  and 
as  such,  the  Defendant  bad  a  right  to  treat  and  pay 
for  them :  the  Plaintiff  has  concluded  himself  by  hi9 
own  act. 

Park  J.  Nothing  which  we  decide  in  this  case 
breaks  in  upon  the  authority  of  WiUiams  t.  MiUingUmf 
which  only  decided,  that  an  auctioneer  might  main- 
tain  an  action  in  his  own  name.  The  Court  thought 
that  as  circumstances  there  occurred,  which  do  not 
occur  in  the  case  of  a  common  agent,  the  action 
mij^t  be  maintained.  Here  the  only  question  is, 
whether  the  Plaintiff  has  by  his  own  act  and  decla- 
ration authorized  the  Defendant  to  do  that  which  is  a 
bar  to  his  action.  The  Plaintiff  sells  the  goods  in  the 
house  oSAfpletcn :  his  declarations  are,  that  the  goods 
are  the  goods  iii  AppUtm:  his  entry  at  the  excise  is  so; 
the  Plaintiff  had  a  dear  right  of  Bet-<^  against 
JfypUton;   and  the  auctioneer  has  parted  with  his 

V0L.VIL  B  lie% 
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1816!.  ^^  without  giving  the  Defendant  nodce  <if  any 
claim  which  he  had  on  the  price^  and  therefore  it 
would  be  ff!OB9  iniquity  to  say  that  the  Defendant  is 
not  entitled  to  his  set-off;  and  the  Plaintiff  cannpt 
r/ecover.  •  • 

^BuRBouGH  X  I  entertaia  na  doubt  on  this  cascu 
The  goods  w^e  aold  to  tlie  Defendant  through  the 
agency  of  an  auctioneer.  As  between  the  Plaintiff  and 
the  Defendant,  there  was  no  notice  that  these  were 
the  gpods  of  any  one  but  Ajg^leion :  it  is  enough  for 
the  Court  to  decide  on,  tliat  the  auctioneer  ha3  parted 
with  his  lien.     The  goods  are  parted  with  without 

,  notice  of  any  charge  or  dajm  on  the  part  of  the 
auctioneer.  If^  at  the  time  of  delivery^  the  Plaintiff 
had  said)  <<  Remenyber  that  these  goods  are  sulyect  to 

;  a  charge  fpr  dutyy  oommissian  upon  scfiin^  and  the 
liki^  you  must  not  settle  with  their  owner,"  it  would 
haire  been  notice  to  the  Defendant,  and  be  would 
afterwards  have  done  mroag,  if  he  had  settled,  with 
AppletOHf  without  retaining  those  chaiges,  but  the 
Defendant  has  no  notice  of  any  thing  of  the  sort ; 
and  I  therefore  think  he  was.  warranted  ia  settlmg 
with  Jppkt(^  and  that  the  Plaintiff  cennc^  recover. 
The  rule  therefore  must  be  ^bs^^ute  to  enler  a 

Nonsuit. 
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1816. 

COPPIN  t;.  CeAIO.  JVmi.  a6. 

*nrHIS  WHS  an  action  brought  by  the  same  Plaintiff  as   where  tn  tuc- 
in  the  last  case,  against  the  Defendant,  who  had  ^^^^^^ 
also  parchaaed  part  of  the  goods  oS  Appleby^  as  well  as  delivered  them 
goods  otAprdetorij  at  the  sale  made  by  the  Plaintiff  of  without  pay- 
the  goods  of  the  latter,  and  had  received  the  goods,  but  ^^  *^  ^  ^^ 
had  not  paid  fi>r  them.  The  Defendant  pleaded,  after  the  parted  with 
general  issue,  that  the  Plaintiff  sued  in  trust  for  Apple-  J^^^lat" 
toiiy  and  that  Avpleton  was  indebted  to  the  Plaintiff  in   might  in  an 
a  larger  sum,  which  he  set  off  against  his  debt  to  the    ^^^  ^  <^ 
Plaintiff.     After  verdict  for  the  Phuntifl&  off!S««^« 

price  a  debt 
CopUjf  SerjU  obtained  a  rule  nisi  to  set  aside  the  ver-  "^^ 

diet  and  enter  a  nonsuit.     He  observed,  that  according  gt^ds  to  the 
to  the  cases  of  George  v.  Claggett  (a),  and  Rabone  v.   Defendant. 
WitUam^p),  it  had  been  held  that  the  Defendant  was  ^^.^^^ 
entitled  under  the  general  issue  to  the  equity  of  the   had  sold  to  the 
statute  of  set-o£^  even  if  the  Defendant  could  not  main*  ^*^?^"*i^5 
tain  his  plea  of  set-off;  for  he  admitted  that  the  autho-  i^^  of  the 
ri^  of  the-  case  of  BottcmUy  v.  Brooke  (c),  on  which  goods  of  A, 
that  pka  was  feonded^  bad  been  much  qnestioned.  ^^  ^^  ^ 

fraud,  that  the 

Tke  Goar^mtinated  a  doubt,  whether  an  actidn  did  I><^iidaiit 

inigjht  let  off  1 
no%aecto0  to.the  auctioneer,  who  had  a  lien  as  well  on  ^y^^  ^e  to 

tli^pivoeeds  (rf^thesaieas  the  specific  article  sold,  upon  him  froln  JB. 

aa- implied  promise  of  the  Defendant  to  pay  him  the  S^f  |j^ 

ptic?^  in-cMsideratiosi  of  his  forcing  his  lien  and  de^  goodiof  ^. 

Kterittg  the- goods  without  payment,  in  analogy  to  the 

Mm  deeided  oil  the  delivery  of  goods  by  the  master  of 

a  ship  without  payment  of  freight;  but  they  granted  a 

rule  nisi. 

(a)  7  r^K  A^.359.  (0  I  TermRgf.(iU.fu 

R  2  IMoci 
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HuUcck  Serjt.  shewed  cause,  contending  that  at  I^wt 
the  plea  of  set-off  ought  to  be  restrained  to  the  yalue  of 
Appleton's  goods,  and  that  the  Plaintiff  was  entitled  to 
succeed  to  the  extent  of  Appleh/h  property. 


Copley  supported  the  rule. 

The  Court  determined,  that  as  they  had  held  the 
clandestine  insertion  of  AppMnf%  goods  into  Appletan*s 
sale  to  be  a  fraud  practised  by  the  Plaintiff,  he  conld 
not  be  heard  to  say  that  any  part  of  the  property  was 
not  Appletoti\  and  therefore  the  Defendant  was  enti- 
tled to  the  benefit  of  his  set-off  to  the  whole  extent  of 
the  goods  sold. 

Rule  absolute  to  enter  a  nonsuit. 


Aw.a7.        (IN  THE  EXCHEQUER.CH AMBER.) 


Anonymous. 


Interest  re- 
fused on  af- 
firmance in  er- 
ror of  a  judg-     T ITTLEDALE  moved  for  interest  cm  a  judgment 

ment  in  an  aflBrmed  in  error.     An  action  of  debt  was  brought 

judgment  of  a  ^i^  ^  court  in  Jamaica^  for  goods  sold  and  delivered^ 

Court  ip /Or      and  for  interest  thereon,  and  on  an  account  stilted^ 

acd!^for"*      *"*^  interest  on  the  balances.    Judgment  passed  in  that 

goods  sold  and  court  by  default    The  Defendant  in  error  ofiered  aflB- 

delivered,  and  javits,  that  in  the  usual  course  of  dealinir  in  Jamaica^ 

mterest  on  the      ,      .  _    ,  .    .  ,  •       i      i    ,  .       /.    ■ 

price  of  the       the  mhabitants  were  always  m  the  habit  of  cbaiguag 

goods.  ^  interest  on  their  balances,  and  that  in  the  judgment  in 

the  jwleinrat    ^®  Court  below,  interest  was  a  component  part  of  the 

in  the  Court  ' 

below  was  in  an  action  on  an  account  stated^  and  for  interest  on  the  balances. 

The  Court  of  Exchequer-Chamber  doe^  not  in  the  ordinary  exerdae  of  its  dU- 
cretion  give  interest  upon  the  erxdencr  of  affidavxtS|  but  only  on  that  which  ippeira 
on  the  record. 

sum 
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sum  recovered.      In  many  cases  where  the  original    .  1S16. 
transaction  bore  interest,  this  Court  gave  it.    He.  only   y^jjoNYMous. 
applied  for  interest  on  the  principal  «um  recovered  hj 
the  judgment  in  the  Court  in  Jamaica^  which  was  a 
precise  sum;   but  he  did  not  contend  that  he  was 
entitled  to  it  on  the  practice  of  this  Court,  but  on  an 
affidavit  that  the  demand  in  the  Court  below  was  for   ' 
matters,  all  of  which  bear  interest.  In  several  cases,  this 
Court  had  given  interest  on  affidavits,  where  it  did  not 
appear  on  the  record  that  the  cause  of  action  was  a  mat- 
ter which  bore  interest.  The  oi&cer  had  furnished  a  case 
of  interest  given  on  the  balance  of  a  merchant's  account. 
Here,  the  first  count  was  debt  for  goods  sold  and  de- 
livered, and  lawful  interest  on  those  goods;  and  the 
jad|gment  by  default  admitted  as  strongly,  as  if  a  jury 
had  found  the  fact,  that  interest  was  due.     If  the 
Plaintiff  below  had  declared  in  assumpsit  on  the  judg- 
ment in  Jamaica^  he  would  have  recovered  interest  ia 
the  shape  of  damages. 

G1BB8  C.  J.  I  am  not  prepared  to  say,  that  because 
the  courts  in  Jamaica  are  used  to  give  interest  in  their 
judgments,  therefore  we  are  to  give  it  in  a  Court  of 
error  here :  the  cases  in  which  this  Court  gives  interest 
are  cases  wherein  this  Court  can  see  on  the  record 
transactions  which  on  the  face  of  them  bear  interest ; 
but  the  Defepdant  in  error  brings  this  application 
before  the  Court  only  on  affidaviU:  those  affidavits 
may  be  wholly  false :  it  is  an  ex  parte  application ;  ana 
in  the  discretion  which  we  are  bound  to  exercise  in 
these  matters,  X  am  of  opinion  this  is  not  a  case  ia 
wluch  we  can  give  interest,  (a) 

(a)  JTeodB.  wasahient. 
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1816. 


Nov*  %%• 


Simpson  v.  Bloss. 


ther  a  demand  HTHIS  was  an  action  for  money  lent,  money  bad  and 
connected  received,  and  upon  the  other  money  counts.  Upoo 

with  aniUcgal   ^j^^  ^^.j^,  ^f  ^j^^  ^  GuildkoU,  at  the  sittings  after 

transaction,  IS  »  » 

capable  of  Trinity  term  i8x6,  before  Gibbs  C.  J.,  it  appeared  that 
being  enforced  at  the  Epsom  races,  1 8 1 3,  the  Plaintiff  made  a  bet  of  10 
whether  die  guineas  with  Captain  Brcgrave^  that  a  mare  named 
Plaintiff  re-  Glaucina  would  win  the  Epsom  stakes :  the  Defendant 
fcm*the  Ule-  *^*^^  ^^^  ^  increase  the  bet,  and  he  the  DefendaDt 
gal  transaction  would  take  a  share  in  it.  The  Plaintiff  increased  tbe 
to  esublish  his  bet  to  25  guineas  with  Captam  Brogravd  and  the  De- 
-  The  Plain-  ^^i^dant  assumed  10  guineas,  part  of  that  bet  Gkair 
tiff  laid  an  ille-  dfia  won;  and  the  Defendant,  being  about  to  take  a 
S-Ih/neT'^^  journey,  requested  the  Plaintiff  immediately  to  pay  him 
the  ten  guineas,  as  his  share  of  the  sum,  wbich| 
it  was  expected.  Captain  Brograve  would  pay  at  Tat^ 
tersalFs  on  the  following  Mondojf^  the  usual  time  and 
place  for  settling  bets  made  at  the  Epsom  races.  The 
Plaintiff  accordingly  paid  the  Defendant  the  ten  guineas^ 
but  before  the  foUowin<^  Mondtnf^  Captain  Brograve 
died  insolvent,  and  the  bet  of  twenty-five  guineas  nerer 
Plaintiff,  It  the  ^^  P^^^*  The  Plaintiff  brought  this  action  to  recover 
Defendant's  ra-  back  that  sum  often  guineas  which  he  had  so  advanosd. 
Blosset  Serjt.  for  the  Defendant,  insisted,  first,  that 
the  money  was  paid  out  and  out  Secoqdlyy  that  the 
bet  was  iU^^al,  and  therefore  tbe  money  ccnild  not  be 
recovered.  Gibbs  C.  J.  suffered  the  cause  to  proceed, 
but  reserved  the  last  point,  subject  whereto  the  joiy 
found  a  verdict  for  the  Plaintiff. 


B^  the  De- 
fendant as- 
sumed a  part 
in  the  bet. 
The  Plaintiff 
woo :  it  was 
expected  that 
JB.  would  pay 
on  a  certain 
day,  before 
which'the 


quest,  bei-ause 
he  was  going 
to  fi  distance, 
advanced  to 
the  Defendant 
his  share  of 
the  winnings. 
B*  died  insol- 
vent before  the 
day,  and  the 

bet  never  was  paid.    Held  that,  inasmuch  as  the  Plaintiff  could  not  estaUiihliti 
caie  without  the  aid  of  the  illegal  wager  ia  hi*  proof,  he  could  not  itcoTer. 
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the  fbgars  in  the  Plaintifik^  nane^  and  gave  their  ver- 
dictfturthePIaintiffii. 

Shepherd,  Solicitor-General^  in  this  term  moved  ta 
set  aside  the  verdict  and  enter  a  nonsuit^  upon  the 
groand  thiat  theporchase  by  the  Plaintiffs  in  their  own. 
same  being  illegal,  the  Defendants  could  hot  in  law 
authorize  the  Plaintiffi  to  act  contrary  to  their  duty  as 
brokers :  their  express  assent  to  the  act  would  not  make 
it  ltgik\,  nor  enable  the  Plaintifi  to  recover  on  a  cause 
of  a6ti(m  arising  out  of  that  illegal  contract.     It  is  not 
necessary  liiat  a  broker  should  re-sell  at  a  profit,  in 
ord«BF  to  make  his  purchase  of  goods  illegal.     In  order 
to  avoid  the  difficulty  of  proving  that  the  broker  had 
made  a  profit  upon  a  re-sak^  a  iact  so  easy  to  be  con- 
cealed, the  condition  of  the  bond  is  penned  in  the  alte]>- 
nadve.     It  is,  indeed,  a  breadi  to  re-sell  at  a  profit,  but 
it  is  also  a  breach  for  a  broker  to  deal  for  himself  in 
buying  any  goods  to  barter  or  sell  again,  upon  his  owH' 
account :  the  Plaintift  again  sell  these  goods,  on  their. 
own  account,  to  the  Defendants ;  whether  it  be  for  their 
own  benefit  or  advantage,  or  not,  is  immaterial.     The- 
first  count  was  disaffirmed  by  the  Plaintiff'  own  evi- 
dence^ and  though  the  last  count  was  proved  infact,  the- 
law  prohibits  the  Plaintifls  to  recover  on  it. 


ATKn^s. 


Dallas  J.    In  this  case  the  questions  went  to  the 

jury,  whether  the  Defendants  ever  authorized  the  Plain- 

tifis  to  make  the  contract  in  the  precise  way  in  which  it 

is  here  laid,  and  if  the  Defendants  dispensed  with  that 

^which  is  the  usual  duty  of  a  broker,  there  is  no  ground 

of  complaint.     The  Piaintifls  made  known  the  name  of 

the  buyer  and  seller  :  they  kept  a  book  containing  the 

names  of  all  buyers  and  sellers ;  and  entered  the  names 

oF  the  parties  to  this,  contract  in  the  book.    A  broker 

is  required  not  to  buy  or  sell  for  himself;  nor  did  the 

S  4  Plaintifis 
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181^  Hiere  is  a  great  difference  between  statutes  which  avoid 
the  security}  and  those  which  avoid  the  contract  *.  there 
is  also  a  difference  between  the  immediate  illegal  con- 
tract,  and  contracts  collateral,  that  arise  out  of  it. 

Blosset  Serjt*  in  support  of  his  rule,  urged  that  though 
Jtfae  race  was  legal,  the  bet  on  it  was  illegal,  for  whidi 
he  cited  Alcinbroot  v.  Hall  (a),  Blaxton  v.  iy  {b\ 
Goodbum  v.  Marhf  (c),  and  Clayton  v.  Dilfy  (i/),  where 
.the  point  was  given  up,  as  too  clear  for  argament, 
Omn&r  V.  Quictt  cited  by  Jslon  J.  in  Clayton  v.  Jen^ 
nings  (e):  a  MS.  note  of  the  same  case  is  subjoined  by 
Mr*  Nolan  in  his  edition  oi Strange  to  the  case  of  Good^ 
bum"^.  Marleg.  As  to  the  second  question^  the  particular 
pomts  on  which  the  Plaintiff  relies,  as  raised  in  the  cases 
ofFqikneyy.  Beynous^  and  Petrie  v.  Hannay^  were  made 
in  all  the  cases  next  cited,  and  were  overruled ;  and  as  to 
the  point  of  request  or  absence  of  request,  in  Aubert  v. 
Maee  {/),  Tuord  Eldon  entirely  disaffirms  the  existence  of 
any  distinction  on  that  ground.  The  rule  is,  that  when- 
ever one  man  advances  money  to  another  on  the  footing 
of  an  illegal  transaction  to  which  he  is  privy,  in  whatever 
relation  either  of  them  stands  to  the  contract,  and  even 
where  the  Plaintiff  is  more  distant  from  it  than  here, 
he  cannot  recover,  and  that,  whether  the  par^  wins  or 
loses.  Here,  therefore,  as  the  Plam'tiff  has  paid  that 
which  it  was  expected  Brt^rave  would  have  repaid,  be 
cannot  recover.  He  referred  to  Steers  v.  LaMmf[g\ 
Booth  V.  Hodgson  (A),  MtcbeU  v.  Cockbwm  (t),  Ex  parte 
Bdl{k). 

W  %  mU.  309.  (/)  s  JBm.  WiWl  371. 

{6)  Ibid.  Q)  6  Tfrm  Rgp.U. 

(e)  %  Str.  1159.  W  6  r^prw  Rep.  405. 

(d)  Am^Vi.  166.  (i)  %H.M$y9. 

(e)  %  BL  70S.  (k)  z  Mmde  bf  Sehtf.  751. 

Best 
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•  Besi  replied  to  the  cases  cited.  laSUers  t.  Lash-  18)6. 
ley  Lord  Kenyon  C.  J.  confimis  Petrie  y.  Hanrua/. 
In  Booth  y.  Hodgson  the  Court  could  not.otherwke 
have  deckled,  without  rendering  nugatory  the  act  for 
the  protection  of  the  insuring  corporations.  The  case 
.of  Miickellv.  Cockbum^  is  liable  to  the  same  answer, 
that  it  would  enforce  a  contract  directly  prohibited, 
.whereas  this  action  does  not  tend  to  enforce  the  profai- 
hited  contract 

Cur»  adv,  volt. 

The  judgment  of  the  Court  was  on  this  day  deliv^rcil 
by.      .        . 

GiJBBs  C.  J.,  who,  after  stating  the  facts,  thus  pro* 
needed:  —  This  bet  was  confessedly  illegal,    and  the 
'  Defendant  insiste  that  the  Plaintiff's  claim  cannot  be 
supported,  because  it  grows  out  of  an  illegal  transact 
tion.    The  Plaintiff  insists  that  his  demand  is  collatwal 
to  that  transaction,  and  that  upon  the  principle  esta- 
blished in  Faikney  y.  Reynous^  and  Petrie  v.  Han-- 
nay,   be  may  maintain   an  action  for  it      It  is  ad- 
mitted in  those  cases,  that  no  action  can  be  founded 
upon  an  illegal  contract;   but  the  Court  held,  that 
-he  who  borrowed  money  to  pay  a  debt  which  he 
owed  upon  an  illegal  transaction  not  mabnn  in  se^  might 
be  sued  for  the  repayment  of  that  loan,  though  the 
lender  knew  to  what  purpose  the  money  was  applied^ 
because  the  lender's  right  of  action  is  founded  altogether 
upon  the  contract  of  loan  between  him  and  the  bor- 
row^, and  deriyes  no  aid  from  the  illegal  transaction 
in  which  the  borrower  Juid  originally,  been  concerned 
nor  js  it  affected  by  it ;  and  they  held,  that  in  both  cases 
the  Plaintiff's  daim  fell  within  this  rule.    The  ground 
of  their  decision  was,  that  the  Plaintiff  required  no 
jid  finom  the  illegal  transaction  to  establish  dieur  ease. 

Without 
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WMiout  ioqairing -whether  these  cases  are  broken  iit 
upon  by  others  whidi  followed  them,  I  take  the  princi- 
ple upon  which  they  were  decided,   and  proceed  to 
consider  whether  the  case  before  us  faHs  within  it. 
Here  the  Plaint^  pays  ten  guineas  to  the  Defendant^ 
who  was  his  partner  ia  the  bet,  upon  a  confidence  that 
he  shall  get  the  whole  bet  of  25  guineas  from  BrcgravCf 
and  not  being  able  to  do  so,  he  seeks  by  this  action  to 
recover  it  back*    How  can  he  make  out  his  claim,  but 
by  going  into  proof  of  the  illegal  transaction  on  account 
of  which  it  is  paid  ?    He  says,  the  payment  was  on  a 
cooditkin  wUch has  finkd;  but  that  conditibti  was,  that 
Brograoe^  who  was  concerned  witli  the  Plaintiff  and 
Defendant  in  this  iU^al  transaction,  should  make  good 
his  part  by  paying  the  whole  bet  to  the  Haintiff;  and  it 
is  in^xMisible  to  prove  the  failure  of  this  condition,  with- 
out going  into  the  ill^[al  contract,  in  which  all  die 
parties  were  equally  concerned.     We  think,  therefore, 
that  the   Plaintiff's  claim  is  so  mixed  with  the  illegal 
transaction  in  which  he  and  the  Defendant  and  Bro^ 
grcme  were  jointly  engaged,  Aat  it  (:annot  be  established 
without  goii^  into  proof  of  that  transaction,  and  there* 
fore  cannot  be  enforced  jn  a  court  of  law.     We  aiso 
think,   Chat   the    case    Ex  parte  Bdl  is    a    strong 
authority  ibr   oar  present  decision.      The  substance 
of  that  case  may  be  very  shortly  stated.    BelFs  ctm- 
nection  with   the    American   htiase  is  immaterial  to 
the  merits.   BM  and  ScoU  were  concerned  in  an  ill^ 
partnerdiip  fi>r  insurances.    Bell  advanced  large  ibbis^ 
to  ScoU^  to  be  applied  in  that  concern.    The  questioo 
was,  whether  he  could  prove  under  Scoift  emnioission 
what  had  not  been  so  applied.    Hie  Court  of  King's 
Bench  held  that  he  could  not,  because  the  ^iwi  was 
•bottomed  in  an  iHegal  contract.    BM  there  supposed 
that  SbdCf  would  apply  the  money  in  the  illegal  concern, 
which  he  did  not     The  Plaintiff  here  supposed  that 
15  Brt^aocy 
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Brogravcj  who  was  a  party  widi  him  and  the  DefandU  1816. 

ant  in  the  ill^  tranMCtion,  wonld  pay  his  loss,,  which  ^"^^^ 

be  did  not    londthercaaecan  thecLumof  the  Plain*  ^^ 

tiff  be  made  oatt'exoq>tthEou^  the  illegal  contract  in  I^loss. 
which  all  were  ooooeisied* 

Rale  abtolnte  to  enter  a  nonHinit. 


Talbot  v.  Hodsom*  n^v.  a6. 

nPHIS  was  an  action  on  a  bond  in  j  oooL  penalty,  con-  If  an  attesting 


ditioned  for  payment  of  500/.  and  interest  as  follows,  Tj!^^^  * 
viz^  i^L  for  one  year's  interest  on  500/.,  and  5o2i,  part^  having  leen 
of  the  principal  on  the  aoth  February  iBij,  and  50/.  the  deed  exe- 
with  interest  of  the  residue^  on  the  same  day  in  eyery  ^denctoT 
Succeeding  year,  nntil  the  whole  500/L  and  interest  the  executioa 
should  be  paid.    The  Plaintiff  suggested  on  the  reccid  «  *J^*^;  ^ 
breaches  consisting  in  the  non-payment  of  25/.  for  party  signed  a 
one  yearns  interest,   and  jot,   part  of  the  principah  ^^  ^^^^ 
on  25th  February  1815,  and  50/.  further  part  of  the  faceof  it  a  de- 
principal,  with  interest,  on  the  20th  February  1816.  cburation  that 
At  the  trial  of  the  cause  at  the  sittings  after  Trirufy  ^^  ^ 
term,  1816,  before  Gibbs  C«  J.,   the  witness  whose  party,  is  eyi- 
namewas  subscribed,  as  attesting  the  bond,  and  who  d«»cetobe 
was  the  sister  of  the  obligor,  swore  that  the  Defend-  that  die  party 
ant  never  executed  the  bond  in  her  presence,  but  that  •^^  ^d  de^ 
it  was  brought  tp  her  into  a  room  where  the  Defendant  v^  ^  . 

The  attesting  witness  to  a  bond  wrote  the  Attestation  without  tedng  the  obligor 
tkccste :  another  person  gave  evidence  that  the  obligor  signed  the  bond,  bat  did  not 
stalsrddfvaric  Ueld,tfastdietigniBgtheboad,whidi  purported  to  be  sealed  with 
the  obl^aor'a  seal,  was  eridCDce  to  be  left  to  the  jury  of  theeesli^gand  delivery,  and 
that  they,  disbelieving  the  second  witness,  had  properly  found  for  the  Defendant. 

I^toa  n  bond  in  a  penalty  conditioned  for  paying  a  less  sum  by  instalmenu  and 
VHsfSit,  though  apm  only  of  die  iaeulw^nta  are  dBe»  the  obligee  may  airest  for 
the  aggregate  amount  of  all  the  instalments,  and  the  interest  accrued  due  before  the 
actioa  brought* 

was 
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Talbot 


1816.       was  not  present,  and  she  was  desired  to  subscribe  her 
name  to  itasa  witness,  which  she  did,  and  that  she  did 
not  remember  whether  there  was,  at  that  time,  any  seal 
HoDsoif,      affixed  to  the  bond,  nor  Aether  she  was  ever  present 
when  any  seal  was  affixed.    The  Plaintiff  then  called 
a  co-obligor,  having  released  him ;  he  was  a  bankrupt, 
and  was  the  son  of  the  Defendant     For  the  Defend- 
ant, it  was  contended,  on  the  authority  of  Phipps  y. 
Parker  (a),  that  no  other  evidence  of  the  Defendant's 
execution  was  admissible;  but  Gribbs  C.  J.  received  the 
evidence^  reserving  the  point ;  and  that  witness  swore 
that  though  there  was  a  seal  on  the  bond  when  the  De- 
fendant wrote  her  name  opposite  to  it,  she  never  in  his 
presence  sealed  it,  nor  acknowledged  the  seal  to  be  her's, 
nor  put  her  hand  on  it,  nor  delivered  it.     Gibbs  C  J 
considered  that  the  circumstance  that  the  Defendant 
had  written  her  name  opposite  to  the  seal,  on  an  instru- 
ment bearing  on  its  face  a  declaration  that  it  was  sealed 
with  her  seal,  was  some  evidence  to  go  to  the  juiy  of  a 
sealing  and  delivery  by  her;  and  the  jury,  believing 
that  this  was  a  gross  fiimily  conspiracy  to  defraud  the 
obligee  of  his  debt,  gave  their  verdict  for  the  Plaintifi^ 
and  found  141L  105.  damages  to  be  due  upon  the  sug- 
gestion of  breadies. 

BestSeijt.  on  a  Former  day  in  this  term  had  obtained 
a  rule  nisi  to  set  aside  this  verdict,  and  enter  a  nonsuit, 
upon  the  authority  of  Phipps  v.  Parker.  He  observed,' 
that  though  secondary  evidence  of  the  execution  of  an 
attested  instrument  had  been  since  admitted  in  Fii2ge' 
raldy.  Elsee  (6),  and  Leman  v.  Deane  (c),  yet  in  the  latter 
case  2>  Blanc  J.  had  not  ventured  to  impugn  the  au- 
tbxmXy  of  Phipps  v*  Parker j  with  which  this  case  pr^ 
^risely  tallied,  and  Phipps  v.  Parker  was  subsequent  to 

ia)  I  Catitpb.  4i».  J^^)  31  GiM^.  63^11. 

(*)  %  Oumpb.  635. 

X  X  GrelUcr 
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Grettiery.  Neede  (a),  where  the  evidence  had  been  ad- 
mitted. 

Be^  being  now  called  upon  with  Copley  Sei}t«  to  sup-^ 
port  dijs  rule,  they  urged  thltt  tliis  case  did  not  fall  within 
the  reason  of  Leman  v«  Deane  and  Fitsgerald  v.  JSte^f. 
for  this  was  not  the  case  of  a  bare  bond  with  a  seal  to  it 
and  without  an.  attesting  witness;  but  here  was  actual 
evidence  that  no  solemnities  equivalent  to  delivery  ac-. 
companied  the  signing  of  this  bond.     The  mere  wax 
which  the  attorney  brings  ready  affixed,  does  not  cob«> 
stitute  a  sealing,  unless  the  party  acknowl^ges  it  to  be 
his  seal.    The  Court  have  uniformly  held,  that  the  at« 
testing  witness  must  be  called.    If  he  says  that  he  knowa 
nothing  of  the  escecution,  the  Court  will  give  ctedit  to. 
the  words  written,  but  if  another  witness  is  called  who 
is  able  to  correct  the  recollection  of  the  first  witness, 
and  says  the  bond  was  not  sealed,  then  it  is  not  the  De- 
fendant's deed :  here  was  that  contrary  evidence.    This 
deed  was  not  delivered  to  the  IHaintiff  in  person.    If  a 
party  executing  barely  gives  a  deed  to  the  'party  taking 
an  interest,  it  is  a  delivery,  but  if  he  delivers  to  a 
stranger,  the  act  (6)  must  be  accompanied  with  an 
explanatory  declaration.      The  want  of  sealing  pro- 
bably may  be  answered  by  the  signing  opposite  to 
the  seal,  which    may  be  an  adoption  of  the    seal. 
Even  if  the  jury  saw  cause  to  disbelieve    the  last 
witness  yet,  inasmuch  as  there  was  no  evidence  that 
the  deed  was  sealed  and  delivered,  and  as  there  was 
some  evidence  that  it  was  not  sealed  or  delivered,  the 
jury  were  not  warranted  in  the  verdict  which  they  had 
found.    They  probably  did  not  distinguish  betweenthe 
execution  of  a  bond,  which  is  a  technical  instrument^ 
and  other  writings. 


1816. 


(a)  PeakCfN.P,  Cos.  146. 
{i)  Co,  latU  36.  a.      9  Co. 


137.     Tborogoo^s- czact  4  C^ 
Dig.  136.    JFa»/|  A.  3.  A.4* 

GiBBS 
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TAJuxn 
HoDsoir. 


Gx99B  G.  JL  The  jnry  probably  thought  in  this  case 
that  the  sister  and  son  of  the  Defendant  gave  a.  fidse 
colour  to  the  transaction,  for  the  purpose  of  proteding 
die  sister  of  the  first,  and  mother  of  the  second  witness. 
He  first  swore  she  saw  nothing  of  the  execution,  tiiere- 
fiire  she  is  pat. out  of  the  case.  It  is  admittec^  that 
lAare  an  attesting  witneft  has  denied  all  knowled^  of 
die  matter,  die  case  stands  as  though  there  were  no  at- 
testing witness^  and  other  evidence  may  be  admitted. 
Here  the  attesting  witness^  who  attests  the  sealing  and' 
ddiver}%  si^ie^  she  saw  nothing  of  it,  and  the  attesting 
witness  being  thus  got  rid  of,  it  is  open  for  the  jury 
to  consider  the  e^t  of  aofiy  evidence  that  may  be  ad* 
daosd.  JSiMfcos^says,  the  bond  was  signed  by  the  De- 
ftndaot;  he  therefore  saw  her  sign  the  paper,  which 
pavports  to  be  sealed  end  delivered  by  her.  Upon  all 
the  evsdence,  the  jury^  I  think,  might  consider  wliether 
thqr  bdievied  that  the  Defendant  executed  itor  not 


Parr  X  The  sane  high  authority  which  decided 
JRIijQTfv.Ptfri^rliasisincebekl  otherwise.  lathe  case  of 
Leman  v»  Deane  from.  Lancaster^  Le  Blane  J.  faeM  the 
same::  and  there  was  a  case  at  the  OMjBoi^,  whcreoi, 
asthreeJof^esontberoes  tellme^  the  same  doctrine 

WEsIttU. 


BaaaoiroHJ*  The  evidence^  I  am  of  opinion,  was 
well  xeoeived^  and  the  jury  have  diaim  the  proper  con- 
closion* 

Rule  discharged.' 


The  Plaintiff  had.  holden  the  Defendant  to  bail  upon 
this  bond,  on  an  affidavit  that  the  Defendant  was  in- 
debted to  him  in  550/.  for  principal  and  interest,  due  on 
a  bond  in  the  penal  sum  of  1000/*,  conditioned  for  pay- 
ment of  goolm  and  ^interest  on  certain  days  therein 
mentionedi  some  of  which  were  then  past 

Bea 
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Best  now. obtained  a  rulc^niii  to  tax  for  the  Defimd-  \^l^ 
ant  bis  costs  of  thk  fluit»  with  coata  €&  the  applicat]on» 
aad  to  5tay  execution  until  payment^  oc  to  set  off  the 
amount  of  the  costs  against  the  judgment,  upon  the 
ground  that  the  verdict  being  only  for  141/*  los. 
damages,  the  Plaintiff  had  not  reoov^ed  the  amount  to 
which  the  Defendiant  was  hcid  to  baO:  the  Defendant 
stated  the  bond,  and-  swore  that  the  Plaintiff  had  no 
reasonable  or  probable  cause  for  holding  the  Defendant 
to  ^lecial  bail  bejbnd  the  141/.  los. 

Shepherd^  Solicitor-General,  now  shewed  cause.    The 
whole  penalty  ie  dire  ddbt  in  its  proper  sense ;  but,  at 
least,  the  sum  for  payment  of  which  die  bond  is  con- 
ditioned is  the  debt.     In  Caimmact  v.  Qr^cvy  (a),  it 
'  was  held,  that  though  upon  an  assignment  of  breaches 
according  to  the  statute  of  8  4*  pr  J9C  3.  (b)  the  Plaintiff 
reeoYer  merefy  nominal  damages,  yet  he  ir  ostitied  to 
hdd  to  bul  for  the  whole  amount  of  the  instalments. 
The  plea  here  was  tmn  ett' factum^  which  denies  die 
whole  Mbt^  and  the  issue*  was  upooa  die  ri^t  to  erery 
part  of  it;  the  judgment  must  necessarily  be  for  the 
whole  d^ :  the  statute  does  not  alter  die  debt^  it  only 
suspends  the  execution;  but  it  expredy  directs  that 
*^  the  judgment  shall  be  and  remain  as  a  further  sedirity, 
to  answer  to  the  Plaintiff  such  damages  as  shall  be 
sustained  for  forther  breach.*' 

Best^  in  support  of  his  rule,  urged  that  this  was  not 
a  judgment  for  the  penalty;  the  penalty  was  the  looo/.; 
the  oath  neither  accorded  with  the  penalty,  nor  ac- 
corded with  the  instalments.  The  bond  was  conditioned 
to  pay  500^.  at  certain  periods:  only  141/.  was  due, 
and  the  Plaintiff  had  sworn  to   550/.,  which  could 

(a)  10  Biutf  s^S*  (^}  8  &f  9  fK  3.  e.  ii.  /.  S* 

never 
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lasses,  as  specified  on  the  back,  were  left  as  a  collateral 
security,  (the  numbers,  marks  of  the  cask,  and  other 
description  whereof,  were  indorsed  on  the  note^)  was 
accordingly  drawn  and  signed  by  the  bankrupt,  and 
delivered  to  the  defendants,  together  with  the  Dock 
checks  for  the  last-mentioned  sugars  and  molasses, 
which  checks  were  all  duly  indorsed  by  the  bankrupt. 
The  only  matters  in  dispute  were  the  hogsheads, 
casks,  and  barrels  of  molasses,  referred  to  in  the 
four  dock  checks,  whereof  copies  were  annexed 
to  the  case  (a),  and  also  the  lease  mentioned  in  the 
Plaintiff's  declaration.  On  the  2d  Marchj  18 15,  the 
bankrupt  suspended  his  payments  in  busipess,  which 
djrumstance  was  not  known  to  the  Defendants  until 
the  4tb,  when  th^  were  informed  thereof  by  the  bank- 
rupt's attorney.  On  7th  March,  the  Defendants  applied 


(a)  The  form  of  one  of  tliete    the  Dock  CompAoy,  is  given 
dock  checks,  for  which  printed    below, 
blanks  are  prepared  and  kept  by 

This  is  to  certify*  that  the  undermentioned  order,  for  goods  de^ 
poated  in  warehouse  No.  of  The  fVest  Imdia  Dock  Company,  hat 
this  day  been  k)dged  with  me. 


No.  of 
Order. 

M.rkt 

l)e«cri|>- 

Ship.  " 

MMtcr. 

By  whom 

la  «hoM 

of 

tion  of 

iranitd. 

favour. 

Lots. 

Obods. 

, 

1 

•5> 

6   6 

6 

Ig 

00 

M 

4      ^ 

^ 

1 

I 

1 

If 

Kemble 

and 

Domen 

1 

H 

Sh 

•0 

> 

'3m 

iH    c5 

6 

Given  under  my  hand  this  4th  Feb,  iZia» 
Wejt  India  Dock  House. 

(Signed)        J.  T.  HamUtmh  Cler>. 

N.B.  To  prevent  delay,  parties  lod^g  orders  for  the  delivery  of 

goods*  at  the  Dock  House*  are  desired  to  present  at  the  same  time 

thi9  check  filled  up.  and  ready  for  insertion  of  the  number  of  the 

erdery  and  the  clerk's  signature*  which  will  greatly  pnmoCc  dispatch. 

at 
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Court  of  COMMON  PLEAS, 

AND 

OTHER   COURTS, 

IK 

Hilary  Term^ 

Jo  ^e  Fifty-seventh  Year  of  the  Reign  of  Georchb  III. 


MEMORANDA. 

DURING  the  whole  of  this  term  Gibbs  C.  J.  was 
compelled  by  severe  indisposition  to  be  absen(;^froih  the 
Court 

In  this  term  William  Fhrth^  oiLincohCsIrm^  Esquire^ 
^nras  cdl^d  to  the  degree  of  the  coif,  and  gare  rings 
ymAk  the  motto,  Ung  Boy,  ung  Loyj  ung  Foy. 


Sheldon  and  Others,  Assignees  of  Ischiefflt^     /4».a3» 

V.  ROSCHILD. 

nPHIS  cause  was  tried  at  GuildhaU  at  the  sittings  Notice  of  mo- 
after  MicAaelmas  term,    1816,  and  a  point  was  tionforanew 
reserved.    On  this  day,  Best  Serjt.  moved  for  a  new  gi^entothe 

judge  two 
wliole  days  before  mottagy  at  well  in  cases  wheitt  a  point  has  been  reserved  at  tba 
trial,  as  in  other  cases. 

Vjou  VII.  $  trial, 
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trial,  but  It  was  conceiyed  that  notice  of  his  intention 
to  iq>ply  had  not  been  giyen  two  whole  days  before  the 
motion  to  the  judge  who  tried  the  causey  and  the 
question  therefore  wa%  whether  the  motion  'could  be 
now  received.  It  was  suggested  that  the  rule  (a)  of 
practice  did  not  apply  to  cases  where  a  point  was  re* 
served  at  the  triaL 


Daixas  J.  I  see  no  good  reason  for  the  distinction; 
and  the  principle  applies  more  strongly  for  giving 
nqtfce  in  the  cases  of  points  reserved. 

It  was  afterwards  discovered  that  the  requisite  notice 
had  been  given  in  due  time,  whereupon  the  Court 
entertuned  the  moti<»i. 

(a)  Jtntfy  IV.  7»x. ;   V.  86.  6ii. 


Jam  15. 

If  a  vttttif 
which  in  com- 
pliaacewith 
theitatute 

has  a  pilot  on 
boardf  rum 
down  another 
ship,  an  action 
for  the  injury 
cannot  hy 
J.30.,  be  main- 
tained against 
the  master, 
but  mutt  be 
brought 
against  the 
pilot 


B£NN£T  t;.  MOITA. 

npHIS  was  an  action  against  the  mastisrot&Pariugue9e 
vessel,  for  running  down  the  Plaintiff's  ship^  as  the 
Defendant  was  coming  up  the  river.  Upon  the  trial 
of  the  cause,  at  the  sittings  after  Michadma$  terra, 
1 8 16,  before  Qibbs  C.  J«,  at  Gidldkattj  it  appeared  that 
at  the  time  when  the  damage  occurred,  the  Defendant 
had  a  pilot  on  board,  as  required  by  law,  but  there 
was  no  evidence  whether  the  accident  was  occasioned , 
by  any  personal  negligehce  or  misconduct  of  the*  piloty 
or  of  any  other  person.  LeJis  Seijt  for  the  Defendant 
objected,  that  the  Plaintiff  could  not  recover,  contending 
that  the  Defendant  was  exempted  from  being  liable 
to  the  Plaintiff  under  the  drcumstances,  by  the  statute 
52  G.  3*  c  39*  5. 30.,  which  enacts,  <<  that  no  owner  or 
master  of  any  ship  or  vessel  shall  be  answerable  for  any 
loss  or  damage,  nor  shall  any  owner  or  owoen  of  any 
6*  ship 
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hip  or  Tessel,  or  consignee  of  goods,  be  prevented  from 
recovering  any  loss  or  damage  upon  any  contract  of 
insurance  of  the  same,  or  upon  any  other  contract 
rekting  to  any  ship  or  vessel,  or  any  cargo  on  board 
the  same,  -for  or  by  reason  or  means  of  any  neglect, 
de&ult,  incompetency,  or  incapacity  of  any  pilot  taken 
on  board  of  any  such  ship  or  vessel,  under  or  in  pur- 
suance of  any  of  the  provisions  of  that  act.**  Gibbs  C.  J. 
held,  that  the  master  was  not  answerable  unless  it  were 
expressly  proved  that  the  damage  was  occasioned  by 
the  neglect  or  default  of  the  master  and  his  servantsi 
^md  directed  a  nonsuit. 


I8I7. 

BCNNET 

MoitA. 


Best  Seijt.  now  raoved  to  set  aside  the  nonsuit,  and 
liave  a  new  trial:  he  urged  the  manifest  inconvenience 
Bnd  difficulty  of  obtaining  redress  for  injuries  of  the 
like  nature,  which  would  ensue  from  this  doctrine ;  for 
that  the  damage  was  occasioned  by  the  Defendant's 
ship,  was  clear,  but  the  Plaintiff  can  have  no  witness 
on  board  her,  to  ascertain  who  steers  her,  nor  whe- 
ther die  mischief  is  occasioned  by  the  default  of  the 
master,  who  ordinarily,  and  priind  fade^  has  the  con- 
duct of  ber,  or  by  a  pilot,  whose  being  on  board  cianncA 
ordinarily  lie  within  the  Plaintiff's  knowledge:  the 
nuntiff  can  only  shew,  that  his  ship  is  damaged  by  the 
misconduct  of  those  who  do  steer  the  Defendant's  ship« 
It  IS  incumbent  on  the  master  of  the  latter,  if  he  would 
protect  himself  to  shew  in  his  defence  the  fact,  which 
must  lie  within  his  knowledge^  that  the  pilot,  whom  he 
tias  on  board,  has  given  an  improper  direction. 


Dallas  J.  *  It  must  be  presumed,  that  the  damage 
was  occasioned  through  the  negligence  of  him  whO-bas 
tiie  management  of  the  ship;  and  that,  within  tlie 
TkmHBs^  is  by  law  committed  to  the  pilot,  of  whidi 
ftot  the  itatMfe  is  notice  to  all  the^libjectii;  and  it  must 

S  2  be 
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the  case  of  Zmiftger  ▼•  Samuda  (a)  the  Defendant  had 
made  another  person  hU  agent,  for  the  purpose  of  de- 
livering the  Dock  warrants^  therefore,  beyond  all  ques- 
tion, he  could  not  afterwards  rescind  the  act  of  that 
agent,  and  upon  that  ground  it  was  that  the  Court  had 
decided.  There  the  rights  of  a  third  person  inter- 
vened* This  is  a  mere  pledge  of  personal  property, 
and  it  is  clear  law,  that  a  pledge  of  personal  chattels  is 
void,  unless  accompanied  with  actual  delivery.  Here 
was  no  delivery.  The  notice  to  the  Dock  Company, 
though  given  before  the  act  of  bankruptcy,  cannot  vary 
the  operation  of  the  transaction*  Nothing  was  done  to 
reduce  the  property  into  the  Defendants'  possession. 
The  case  of  Harman  v.  Anderson  (ft),  if  duly  attended  to^ 
is  &vourabIe  to  the  Plaintiff.  Lord  EUenborough  saysy 
^^  the  goods  having  been  transferred  into  the  name  of  the 
purchaser,  from  that  moment  the  Defendants  became 
trustees  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered 
into  his  own  hands ;''  that  was  necessary  to  have  been 
done  here,  which  was  done  in  Harman  v.  Anderson; 
namely,  that  before  the  bankimptcy  the  Defendants 
should  have  gone  to  the  wharfinger,  and  had  the  goods 
registered  in  their  own  name.  The  mere  dock-warrant 
cannot,  in  point  of  law,  pass  the  property  by  indorse- 
ment If,  however,  the  case  should  turn  on  this  point, 
the  Plaintiff  prays  the  case  may  be  made  a  special  ver- 
dict But  if  this  symbolical  delivery  be  any  ddivery 
at  all,  it  is  yet  only  symbolical,  and  the  goods  were,  as 
to  all  the  world,  in  the  apparent  order  and  disposition 
of  the  bankrupt,  within  the  statute  2X  Jac.  x.  c*  19. 
&  IT.  I^  after  giving  over  to  the  Defendants  these 
dock  warrants,  the  buikrupt  had  offered  to  sell  these 
goods,  if  the  purchaser  had  looked  into  the  Dock  Com- 
pany's books,  he  would  have  found  these  goods  still  en- 


{«)  AMic,%s7- 
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qaesty  would  purchase  certain  sugars  at  a  reasonable  1817* 
price,  the  Defendants  undertook  to  re-purchase  the 
aiune  from  them,  sitd  pay  them  for  the  same,  at  and 
after  the  price  which  the  Plaintifis  should  hate  giVen ; 
that  the  Plaintifis,  confiding,  did  purchase  the  sugars, 
for  a  reasonable  price,  whereat  the  Defendants  were 
requested  to  re-purchase^  but  refused.  Upon  the  trial 
of  the  cause  at  GuildAaUj  at  the  sittings  after  Michael' 
mas  term,  1816,  it  was  proved  that  the  Plaintifis  were 
sugar*brokers,  and  were  employed  as  such  by  the  De-' 
fendants,  who  were  sugar  refiners :  the  Defendants  had 
before  remonstrated  with  the  Plaintiffi  against  the  prac« 
tice  of  the  Plaintifis  purchasing  goods  for  the  Defendants 
in  the  Plaintiffs'  names.  The  Defendants,  together 
with  the  Plaintifis,  examined  some  sugars  belonging  to 
Lia  and  Co.,  and  approving  them,  communicated  per- 
sonally with  the  sellers  about  the  price^  and  directed  the 
Plaintifis  to  purchase  them.  The  sellers  refused  to 
enter  into  a  contract  with  the  brokers  for  selling  the 
sugars  to  the  Defendants,  but  gave  a  sale  note  describ-  * 
ing  the  sugars  as  sold  to  the  Plainti£&.  The  Plaintifis, 
sent  a  contract  note  to  the  Defendants,  describbg  the ' 
sugars  as  bought  for  the  Defendants,  of  Uti  and  Co.,  in ' 
the  Plaintiffs'  name.  The  Defendant  wrote  to  the* 
Plaintiffs,  that  he  would  not  sanction  such  a  proceed- 
ing, and  desired  them  to  signify  the  same  to  the  buyer^. 
and  to  demand  a  contract  in  the  name  of  the  Defend«- 
ant's  house.  The  sellers,  however,  issued  their  order,, 
directed  to  the  officers  of  the  ffesl  India  Docks,  for  de-  > 
livery  of  the  sugars  to  the  order  of  the  Plaintiffs,  on 
which  the  Plaintiffs  indorsed  an  order  to  deliver  them 
to  the  Defendants,  and  sent  this  document  to  them> ' 
which  the  Defendants,  after  some  time  taken  up  in  re« 
mcmstrances,  returned,  having  in  vain  offered,  either  to 
cancel  the  contract,  or  to*  pay  for  the  goods  in  ready 
Toofoey^   deducting  a  discount;   and  they  refused  to 

S  3  iaccept 
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accept  the  goods,  unless  tbey  were  sold  directly  by  tlie 
sellers  to  the  Defendants.    The  Plaintiffs  had  enta:ed 
the  sugars  in  the  broker's  book  which  they  kept,  as 
<<  bought  for  the  Defkidants,  of  UU  and  Co.''    For 
the  Defendants   it   was  objected,   that  the  HuntiSi 
could  not  recover,  having  acted  illegally ;  for  that  by 
statute  (a),  brokers  are  to  be  admitted  to  act  within  the 
city  of  London^  only  under  such  restrictions  and  li- 
mitations for  their  honest  and  good  behaviour,  as  the 
court  of  mayor  and  aldermen  shall  think  fit  and  reason-* 
able :  and  by  die  regulations  extant,  framed  nearly  in 
consonance  to  the  expiried  statute  8  &  9  )^  3.  c*  32* 
every  broker  enters  into  a  bond  in  500/.  penalty,  condi- 
tioned, amongst  other  things,  <<  that  he  shall,  upoa  every 
contract  by  him  made,  declare  and  make  known  to 
such  person  or  persons  with  whom  such  agreement  i» 
made,  the  name  or  names  of  his^  principal  or  principaky 
either  buyer  or  seller,  if  thereunto  required ;  and  that 
he  shall  not,  directly  or  indirectly,  by  himiself,  or  any 
other,  deal  for  himself  in  buying  any  goods^  wares,  or 
merchandises,  to  barter  or  sell  again  upon  his  own  ao- 
count,  or  for  his  own  benefit  or  advantage,  or  make  any 
gain  or  profit  in  bnjring  or  selling  any  goods,  over  and 
above  the  usual  brokage."    And  he  takes  an  oath 
<^  truly  and  fiuthfiilly  to  execute  and  perform  the  office 
and  employment  of  a  broker  between  party  and  party, 
in  all  things  appertaining  to  the  duty  ef  the  said  office 
and  employment,  without  firaud  or  ooUosion,  U>  the  best 
of  his  skill  and  knowledge."     And  that  this  purchasing 
of  the  sugars  in  the  Plaintift'  name^  was  a  breach  of 
their  oath,  a  forfeiture  of  their  bond,  and  a  ccmtraven- 
tion  of  the  statute:  the  jury,  however,  found  that  the 
Defendants  had  authorized  the  Plaintift  to  contract  for 


{a)  6^9»«c«z6./»4* 
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the  fogars  in  the  PlaintSfis*  name,  and  gave  their  ver- 
diet  fisr  the  Plaintifi. 


Shepherd^  Solicitor- General,  in  ibis  term  moTed  to 
set  aside  the  verdict  and  enter  a  nonsuit,  upon  the 
ground  that  the.  purchase  by  the  Flaintifis  in  their  own. 
mu»e  being  illegal,  the  Defendants  could  hot  iu  law 
aoAorize  the  PlaintiA  to  act  contrary  to  their  duty  as 
brokers :  their  express  assent  to  the  act  would  not  make 
it  l^ly  nor  enable  the  Plaintifi  to  recover  on  a  cause 
of  action  arising  out  of  that  illegal  contract.     It  is  not 
necessary  that  a  broker  should  re-sell  at  a  profit,  in 
order  to  make  his  purchase  of  goods  illegal.     In  order 
to  avoid  the  difficulty  of  proving  that  the  broker  had 
made  a  profit  npon  a  re*sale,  a  fact  so  easy  to  be  con- 
cealed, -the  condition  of  the  bond  is  penned  in  the  altei^ 
midve.    It  is,  indeed,  a  breadi  to  re-sell  at  a  profit,  but 
it  is  also  a  breach  for  a  broker  td  deal  for  himself  in 
baying  any  goods  to  barter  or  sell  again,  upon  his  own- 
aocomit :  the  Plaintillb  again  sell  these  goods,  on  their. 
own  account  to  the  Defendants ;  whether  it  be  for  their 
own  benefit  or  advantage,  or  not,  is  immaterial.     The- 
first  count  was  disaffirmed  by  the  Plaintiffi'  own  evi- 
dence, and  though  the  last  count  was  proved  in  fact,  the- 
law  prohibits  the  Plaintifis  to  recover  on  it 


ATKDfS. 


Dallas  J.  In  this  case  the  question^  went  to  the 
jury,  whether  the  Defendants  ever  authorized  the  Plain- 
tifis to  make  the  contract  in  the  precise  way  in  which  it 
is  here  laid,  and  if  the  Defendants  dispensed  with  that 
which  is  the  usual  duty  of  a  broker,  there  is  no  ground 
of  complaint.  The  Haintiflk  made  known  the  name  of 
the  buyer  and  seller  :  they  kept  a  book  containing  the 
names  of  all  buyers  and  sellers ;  and  entered  the  names 
of  the  parties  to  this,  contract  in  the  book.  A  broker 
is  required  not  to  buy  or  sell  for  himself;  nor  did  the 
S  4  Plaintiffs. 
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Plainti£Es  buy  or  sell  for  themselves,  for  the  jury  fixmd 
that  the  Plaintiffs  had  authority  to  buy  the  sugars  for 
the  Defendants  in  the  Plaintiffs'  own  name ;  and  they 


V* 


Athns.       did  so  buy  them. 


Park  J.  The  mischief  which  was  meant  to  be  pre- 
vented, was  the  brokers'  dealing  as  general  merchants 
with  this  property,  which  they  were  to  purchase  as  bro- 
kers; but  here  the  Plaintiffi  disclose  on  each  side  every 
step  of  the  proceeding.  They  tell  the  Defendants  that 
they  have  bought  of  Litt  for  them ;  they  tell  Litt,  that 
they  have  sold  to  the  Defendants ;  the  Defendants  wish 
the  sugars  to  be  bought  in  their  own  name,  but  Litt^ 
for  some  whim  or  other,  will  not  accede  to  it,  and  after 
the  Defendants  are  apprised  of  the  termsi  of  the  sale^. 
they  go  and  see  the  sugars  in  the  warehouse,  and  do  not  ■ 
then  make  their  objection.  I  think  there  is  no  groand 
to  disturb  the  verdict. 

BuRROuoH  J.    I  think  the  verdict  perfecdy  right. 

Rule  refiiae<L 
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npHlS  was  an  action  brought  to  recover  the  value  of  Tlie  pavnte  S'^w*^ 
thirty  casks  of  coffee,  lying  in  the  warehouses  of  I^^^^T^  »k^  /^Lu^ 
the  West  India  Dock  Company,  which,  as  it  appeared  Wat  India       ^AA^ 
upon  the  trial  before  Pmk  J.  at  GuildhaU^  at  the  sittings  ^«^  and  en-        ^ 
slier  Miciaelmas  Tem,   1816,  the  Plaintiff  bad  pur-  Ih^^^J 
chased  under  the  following  circumstances:— •iZc^ftiicit  name,  gate  up 
had  previously  purchased  the  coffee,  witfe  money  ad-  *®  '^f  pawnor, 
vaoced  by  the  Defendant^   Abraham  Samudoj  and  for  notes  thereof 
securing  repayment,  had  transferred  this  coffee^  in  the  called  Dock* 
books  of  the  West  India  Dock  Company,  into  the  name  ^^T^, 
of  David  Samada^  in  trust  for  the  Defendant^    by  donedthem 
way  of  pledge.    Boebuck  afterwards,  on  13th  August,  T^^I^ 
agreed  to  sell  the  copy  to  the  Plaintif&,  to  be  paid  for  very  of  the 
in  cash  on  i  ytb^  August ;  and  on  i6ih  August,  he  re^  g€od»tO'       , 
quested  the  Defendant  to  give  up  to  him  the  dock  war-  ^'fw^^ 
rants  or  orders  for  the  delivery  of  the  cofie^  which  the  which  he 
Defendant  refused  to  do,  unless  he  were  first  paid  his  wf  L  ^I* 
debt;  whereupon  Boebuck  shewed  him  looo/.,  out  of  check  for  the 
which,  he  said,  the  Defendant  should  be  paid ;  but  that  ^^^^  ^*^ 
for  the  sake  of  acquiring  credit  at  his  banker's,  he  banker,  which 
wished  to  pay  them  this  sum,  and  immediately  to  give  ^^^^  was  dit- 
the  Defendant  a  check  on  them  for  530/.  the  amount  paJlrnorh*  "  * 

contracted  to 
sell  the  goods  to  the  PUmtiiTs,  received  payment  for  them,  and  gave  to  the  Plaintifis 
the  delivery  notes,  with  the  bknk  above  the  Defendant's  signature  for  the  name  of 
the  person  to  whom  they  were  to  be  delivered. 

Held,  I.  That  the  Defendant  having  entrusted  the  pawnor  with  his  signature  to 
a  blank,  ptuporting  to  authoriie  the  delivery  of  the  goods,  and  enabled  him  therriiy 
to  induce  faith  to  a  contract  for  the  sale  of  the  goods,  and  to  obtain  payment  for 
them  from  the  Plabtiff,  it  must  be  considered  that  the  contract  of  sale  was  the  De- 
liendant's  contract,  and  the  payment,  a  payment  to  the  Defendant 

3.  The  Court  {Park  3.  dusentienie)  guarded  against  any  inference  .that,  accord- 
iag  to  a  paractice  which  has  obtained  since  the  erection  of  the  West  India  Docks,  aa 
indorsement  on  these  delivery  notes  or  dock-warrants  was,  of  itself,  and  without 
making  the  wharfingers  parties  to  the  order,  capabto  of  tnuwfertiog  any  property  ia 
the  goods  therein  described. 

due 
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due  to  him.  The  Defendant  acquiesced,  and  took  the 
cheeky  and  wrote  at  the  foot  of  the  delivery  notes  his 
signature  to  an  order  for  delivery  of  the  dbove-meit- 

tioned  goods  to ^  and  gave  them  up  on  the  same 

day  to  Roebuck,  who  on  the  i6th  received  of  the  Plain- 
tifi  the  price  thereof,  and  delivered  to  them  the  deli- 
very notes,  to  be  filled  up  by  themselves  with  their  own 
or  theur  agent's  name,  as  the  party  to  whom  the  goods 
were  to  be  delivered*    The  check  which  the  Defendant 
had  taken.  Roebuck  immediately  instructed  his  bankers 
not  to  pay :  upon  its  dishonour,  the  Defendant,  before 
the  delivery  notes  had  been  presented  at  the  West  India 
Docks,  gave  notice  at  the  Docks,  and  caused  the  deli- 
very to  the  Plaintiflb,  who  on  19th  August  demanded 
the  goods,  to  be  stopped.    The  PlaindfTs  insisted  that 
the  property  of  the  coffee  was  vested  in  themselves,  by 
the  indorsement  to  them  of  the  delivery  note,  for  that 
such  was  the  custom  of  this  trader  established  ever 
since  the  West  India  Docks  had  been  formed,  and  he 
proved  that  the  practice  does  prevail,  of  transferring: 
these  documents  from  hand  to  hand,  by  indorsement, 
as  a  symbolical  delivery  of  the  property,  to  which  the 
officers  of  the  West  India  Docks  pay  attention,  and  ^e 
effect:  for  that,  upon  the  request  of  any  holder  of  sudi 
delivery  notes,  the  Dock  Company  *will  substitute  for 
them  new  notes,  deliverable  to  the  holder  of  the  old 
notes :  it  was  also  proved,  that  persons  engaged  in  the 
trade,  treat  and  consider  these  notes  as  passing  the  pro-- 
perty  by  indorsement.    The  form  of  the  notes  is  as. 
follows:-— 

"  Warrant  of  Transfer.  Number  of  Order,  640. 

Ship's  Rotation,  No.  ^2^ 

West  India  Dock  War^ouse,  No.  8. 

I  certify  that  the  following  5  casks,  lot  25).,  of  Ccffecy 

imported  by  the  ship  T.,  Captain  X.  imnS.,  entered 

by  H.  M.&Son,  on  the  25th  day  of  Mzrck,  i8i6> 

have  been  transferred  in  the  books  of  the  warehouse 

into 
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into  the  name  of  David  Samuda.    Rent  €ammencu26iik 
Junej  iSi6,  inclusive.  Dated  i8th  Jitney  1816. 

Weighing-book,  C  Coldstream^  Ci^t  No.  8. 

No.  ao.  folio  164. 
Entered^  5.  ^.  Sansum^  Clexlc. 

Then  followed  a  schedule  of  the  markS)  apd  weight 
of  the  contents  of  each  cask. 

Lcmdo^         9  x8f 

Ddiver  the  abovi&-xoentioned  gpod«  to  Mn  4b*  &* 
nmda^  or  order,  iX  Samntia^ 

No. 
Examined  and  entered  the  day  of  181 

The aboYe^oEitioaed  good^^ to  ^* Hmg/t Ga^nticaiid 
G>.**  or  order.  Jb,  &nm^$k 

N.  B.  Thi^  order  must  be  preMited  at  tiba  Hte^ 
IndiaDock  Homge,  and  aU  charges  are  lobe  poidbeibi^ 
the  goods  are  taken  awaj*"^ 

The  name  Henr^  Coambe  «a3  ioianed  after  the  nolQs 
were  delivered  to  the  Plainti£  Park  J»  atfimilated  these 
delivery  notes,  or  warrants,  as  the  witnesses  called  theni» 
to  bills  of  exchange,  and  bills  of  lading;  both  of  wh!^ 
transfer  property  by  indorsement;  and  under  his  direc-' 
tion  the  jury  found  a  verdict  for  5  861.,  the  value  of  the 
coffee  in  Ncv.  i8i.d,  it  having  risep  in  price  since  the  sale. 

Be^  Serjt  now  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  or  if  that  were  refused,  to  reduce  tbf 
damages  to  523/.  13^.  5^.9  the  value  of  the  coffee  ixi 
August.  He  made  the  first  application  upon  th# 
ground  that  this  delivery  note,  though  dignified  by  tbt 
dock  officers  with  the  appellation  of  a  warrant,  is  no* 
thing  more  than  an  order  firom  the  owner  and  seller  of 
goods,  to  his  servant  the  wharfinger,  to  deliver  tbe 
goods  to  the  person  therein  named.  The  custody  of  the 
wharfinger  is  the  vendor's  custody,  and  though^  when 
the  servant  has  acted  on  his  master^s,  order  btfore  it 

be 
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be  countennanded,   he  is  justified  in   the  act;   aocf 
though,  where  goods  from  dieir  bulk  are  inconveniait 
for  instant  deliyerj,  or  for  the  purchaser's  accomoio* 
dation  are  continued  in  the  same  warehouse^  a  traub-fer 
in  the  wharfinger's  book  is  held  equivalent  to  actuaT 
delivery,  and  the  warehouse  thenceforth  becomes  the 
warehouse  of  the  buyer;  yet,  where  the  order  has  never 
reached  the  servant,  or  wharfinger,  the  property  in  the 
goods  is  not  changed  by  the  delivery  note.     In  Hurry 
y.  Mangles  (a).  Lord  EUenborough  C.  J.  says,  **  The  ac* 
ceptance  of  warehouse  rent  was  a  complete  transfer  of 
the  goods  to  the  purchaser.     If  I  pay  fi>r  a  part  of  a 
warehouse,  so  much  of  it  is  mine.    This  is  an  executed 
delivery  by  the  buyer  to  the  seller*"     But  here  the  de* 
livery  was  not  executed,  it  remains  executoiy.    It  is 
not  the  piece  of  paper  which  transfers  the  property 
by  its'  own  operation,  but  it  is  the  act  of  the  whaT& 
inger,  who,  upon  delivery  of  the  not^  pursues  its  di- 
rections.    To  change  the  property,  there  must  be 
something  more  done  than  has  been   done  in   this 
case.    If  this  paper  had  been  barely  delivered  over 
to  the  warehouse-keeper,  then,  according  to  Hamain 
▼•  Afiderson  (&),  the  property  would  be  transferred,  but 
that  has  not  been  done.    This  instrument  lias  no  simi- 
litude to  bills  of  lading,  to  which  it  was  compared  at 
the  trial.     Bills  of  lading,  in  Uckharram  v.  Mason  {c\ 
were  ultimately  put  on  a  special  finding  of  the  custom 
of  merchants,  but  here  no  custom  of  merchants  was 
found,  nor  has  any  custom  had  time  to  grow  up,  for 
these  delivery  orders  are  only  of  a  few  years'  standing. 
Bills  of  lading  were,  in  Caldwell  v.  Ball  (/f),  said  to  be 
first  used  for  transferring  of  goods  at  sea,  which  were 
therefore  incapable  of  an  instant  actual  deliveiy ;  but 
if  a  man  writes  an  order  to  his  shopman  at  a  warehouse 


{ay  I  Camp^  45a. 
{b)  %Camph.%4p 
(r)  6  TermRef.  131. 
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in  a  different  part  of  the  town,  to  deliver  goods,  that  is 
not  an  instrument  transferable  by  indorsement,  and  this 
is  no  more.     The  Defendant  has  this  property  in  ,his 
hands  for  a  valuable  consideration.    It  cannot  be  taken 
from  him  without  payment.     Boebuck  defrauds  him^ 
purdiasing  of  him  by  a  void  check  on  a  banker,  but 
he  doe&  not  thereby  re-acquire  the  property,  and  there- 
Sdfte  the  Plaintiffi.have  purchased  of  a  person  who  has  * 
no  title.     The.  second  part   of  the   application   was 
made  on  the  ground  that  the  refusal  to  deliver  on 
xpth  August,  being  complete  evidence  of  a  conversion, 
and  a  cause  of  action  then  well  vested  in  the  Plaintiffi;, 
their  damages  could  not  be  augmented  by  any  subse- 
quent perseverance  of  the  Ddendant  in  the  wrong  dope 
them. 


1317. 


Dallas  J.  In  this  case  there  ought  not  to  be  a  new 
trial.  The  person  who  enabled  Boebuck  to  commit  this 
fraud  was  the  Defendant,  by  lodging  these  delivery 
notes  in  Boebud^s  hand,  and  enabling  him  to  go  to 
market  with  them.  The  act  x£  Boebuck,  therefore^  was 
the  act  of  the  Defendant^  It  is  said  that  it  would  be , 
inconvenient^  if  property  may  be  transferred  by  these 
delivery  notes.  The  best  test  of  their  convenience  is 
the  use  of  them,  which  has  obtained  ever  since  these 
docks  have  been  erected.  Two  witnesses,  very  con- 
versant with  this  trade,  stated  that  there  was  a  ge- 
neral practice  prevalent,  to  receive  these  warrants  in 
the  market,  and  to  pay  for  die  goods  therein  specified, 
without  going  to  the  Dock-house  to  examine  whether 
any  stop  was  put  on  them.  Without  saying  that  diis 
is  such  an  usage  as  to  constitute  a  rule  of  law,  there  is, 
in  the  particular  case,  enough  to  shew  that  there  is  no 
feundaticm  for  the  observation  that  the  practice  will  be 
productive  of  inconvenience.  It  is  enough,  therefore, 
to  lay,  that  the  persons  Who  hold  these  bought  notes, 

have 
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faa^e  given  a  yaluldlyle  conndemtibii  for  tbefn,  and  that 
therefore  thqr  are  entitled  to  the  propei:ty. 

Pabk  J.  I  afn  of  the  same  opinion:  it  is  th# 
Defi^dant  who  is  to  blames  for  sending  out  Moebuct 
into  the  world  with  these  symbok  in  his  hands ;  and  the 
Plaiiitiffis  hj  purchasing  them»  obtain  a  right  to  the 
delivery  of  the  oofiee.  As  to  the  custom^  it  is  «dced 
bj  the  Defendant's  counsel,  hotr  can  a  custom  grow 
«q>  in  so  short  a  time  as  hath  elapsed  since  the  making 
of  Ibese  docks,  but  in  the  Nenfbundland  {a)  casi^  it 
wM  held»  that  one  year  wfts  MOngh  for  a  practice  of 
trade  to  grow  up. 

BuBBOUGH  J^  I  hope  it  will  be  understood,  that  die 
Ck^urt  does  not  proceed  upon  any  thing  like  a  custom 
in  this  case :  the  only  use  to  be  made  of  the  evidimce 
of  the  practice  of  the  trade,  is  that  put  by  my  Brother 
Dattsu:  it  shews  that  no  inconvenience  results  from 
the  use  of  these  warrants.  But  here  is  a  cmitnict 
bondjtde  made :  there  is  no  misconduct  in  the  Plain* 
ti£^  as  it  has  been  urged  by  the  Defendant's  coimsd 
that  there  was,  in  paying  before  the  time  of  the 
prompt :  a  man  may,  if  he  will,  pay  money  before  die 
last  day  at  which  he  is  bound  to  pay  it;  and  here^  die 
Plaintiff  obtains  possession  of  this  document  by  th6 
act  of  the  Defendant  himself:  the  Defendant  has  hem 
paid  for  the  goods ;  for  Roebuck  and  the  Defendant  are 
one.  He  might  have  had  his  money  if  he  would,  for 
the  Plaintiff's  check  in  fevour  otBoebuci  is  paid,  and 
who  is  it  that  credits  Boebuck^  but  the  Defendant?  We 
therefore  have  the  contract  of  sale^  and  the  paymtfit 
complete,  which  transfer  the  property;  and  tboog^ 
there  also  exists  in  the  case  ibis  document,  what  di^ 


(a)  N0hk  V,  KtnnQiwajf  %  Doug.  5x0. 
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ferenoe  does  it  make  ?  It  does  not  invalidate  the  sale. 
I  think,  therefore,  flaere  is  no  ground  for  a  new  trial. 

Rule  refiised. 

The  other  point  was  rgected  sub  silentia. 


Mill  k?.  Pollon.  ^^^  *^* 

'THIS  was  an  action  for  money  paid,  money  lent,  Pl«<rfjudg- 
and  on  an  account  stated.    The  Defendant  pleaded  edinan  action 
in  bar,  that  the  Pkinti£F  heretofore  in  Trinity  term  onthecaMon 
S6  G.3.  impleaded  the  Defendant  in  the  Court  of  our  ^^^^^ 
Lurd  the  King^  before  the  King  himse^  in  a  plea  of  the  Defendant, 
tiwpaes  on,die  case  on  promises,  to  the  damage  of  the  »  bad  on  ge- 
De&ndan^  on  occasion  of  not  performing  the  very*     By  the 
same  identical  promises  in  the  declaration  mentioned ;  words  /<  the 
and  such  proceedings  were  thereupon  had  in  the  said  ^^^ff' 
Court  of  our  Lord  the  Eang,  bdfore  the  King  himself  ^  plea,  the 
that  afterwards,  in  that  very  same  Trinity  term,  the  Court  of  Com- 
Fhuntifi^  by  the  consideration  and  judgment  of  the  |^  ^  -j^ 
uid  Conrt  of  the  Bench)  aa  by  the  recMd  still  remain-  tended.  . 
ing  in  the  said  Court  of  our  said  Lord  the  Kinj^  before 
the  King  at  Westnunster^  more  fully  appeared,  reco* 
Tered  against  the  Defendant  in  that  plea.    The  Plaintiff 
dammed  genermliy  to  this  plea. 

'ne  Caurtf  stopping  Lens  Seqt  who  supported  the 
demurrer,  and  cited  Impey  v.  Tayhr  (a),  called  on 

Blosset  Serjt.  to  support  the  plea;  who  argued,  as  to 
the  objection  that  the  former  plea  was  averred  to  be  tres- 
pass on  the  case  on  promises  to  the  damage  of  the  De- 
fendant, that  inasmuch  as  the  demurrer  admits  the  truth 
of  all  matters  which  are  well  pleaded,  it  admitted  the 

[a)  3  Mauk  ^  Sfiw.  166. 

truth 
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1817-        truth  oftheaUq^ations  of  this  plea.    ItwasnotinseDBible 
^^TJ^T"^     matter,  that  the  Defendant  averred:  he  averred  that 
V.  the  Plaintiff  sued  before  for  the  same  cause,  and  made 

PoLUiK.  a  blunder  in  his  declaration,  by  stating  that  the  De- 
fendant's breach  of  promise  was  to  th^  Defendant's 
damage^  and  obtained  judgment  on  that  blundering 
declaration:  that  judgment  was  erroneous,  but  the 
Plaintiff  admits  that  such  a  judgment  did  pass  for 
himself  the  Plaintiff;  and  so  long  as  it  is  unrever^,  it 
is  a  good  judgment,  and  is  a  bar  to  a  second  recoveiy; 
and  he  cannot,  by  this  side  wind,  reverse  the  judgment 
in  which  he,  if  the  Defendant  speaks  true,  as  the 
Plaintiff  admits  he  does,  has  himself  blundered.  As  to 
the  second  poitat,  he  argued  that  the  term  *'  the  Court 
of  the  Bench"  was  ambiguous,  and  applicable  to  either 
Court  In  Impey  ▼.  Taylor^  the  Court  relied  <»  the  ad- 
dition to  the  Court  of  the  Bench,  «  at  Westminster^^ 
AS  peculiarly  derignating  the  Court  of  Common  Pleas. 

Hie  Courts  however,  gave  judgment  for  the  Plaintift 


j^j^g^  Benson  v.  Schneider. 

Where  a  prac-  H^HIS  was  an  action  .on  a  charter  party  brought  for 
tice  prevail  ^^^  having  put  on  board  the  ship  Canada^  from 

bales  of  cotton  Charlestcfwn  or  New  Orleans^  at  the  freighter's  option^ 
wool  by  ma- 

ehineryy  to  improve  their  stowage*  the  furnishing  a  cai^o  of  cotton  wool  in  onconi" 
pressed  bales*  as  they  came  firom  the  grower*  was  held  not  to  be  a  compliance  with  a 
contract  to  load  a  full  and  complete  cargo. 

.  Where  the  freighter  had  an  option  to  load  a  whole  ship  with  one  species  of  goods 
at  a  higher  rate  of  freight*  or  a  part  with  goods  at  a  higher  rate*  and  a  part  with  aiK 
other  species  of  goods  at  a  lower  rate*  but  the  latter*  if  laden  at  all*  required  to  be  first 
laden  on  board*  the  freighter*  by  beginning  to  load  with  the  goods  at  the  higher  rate^ 
was  deemed  to  elect  to  furnish  an  entire  cargo  of  those  goods  at  the  higher  rate*  and 
he  havmg  so  elected^  but  £uling  to  load  a  complete  caiigo  thereof*  Held*  that  the  jury 
wece  warruted  in  giving  damages  for  the  entire  complement  at  the  higher  late^ 
without  regardbg  the  liberty  he  once  had  to  load  goods  at  a  lower  rate. 
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pursuant  to  the  terms  of  a  charter  party  entered  into 
between  the  PIainti£F  and  the  Defendant,  "  a  fuU  and 
complete  cargo,  not  exceedhig  what  the  ship  could 
reasonably  stow,"  for  which  freight  was  to  be  paid,  if 
the  goods  were  shipped  at  ]^ew  Orleans,  for  cotton  ih 
round  bales,  3^.  per  lb.,  and  ih  square  bales  2id.  per  Ib.^ 
and  ibr  rice  8/.  Ss.  per  ton,  which  the  Defendant  was 
at  liberty  to  put  on  board,. not  exceeding  150  tons. 
Upon  the  trial  of  the  cause  at  Guildhall^  at  the  sittings 
after  Michaelmas  term  1816,  before  Bnrrough  J.,  it  ap- 
peared that  the  vessel  not  obtaining  a  cargo  at  fjJutrles^ 
tcwHj  was  ordered  to  New  Orleans.  The  terms  round 
and  square  bales  were  more  immediately  applicable  to 
the  trade  at  Charleskmny  where  they  were  so  distin- 
guished, the  round  bales  consisting  of  cotton  wool 
nerely  packed  by  hand  into  bags  or  trusses,  and  the 
square  bales  being  made  in  a  cubical  bag^  wh^h  was  in- 
serted into  a  cubical  wooden  chest,  and  the  cotton  wool 
was  forcibly  trodden  into  it  by  men ;  the  latter  bales 
were  consequently  more  compact  At  New  Orleans,  all 
the  bales  were  originally,  when  they  came  down  from 
the  country,  square  otherwise  called  compressed  bales, 
and  were  packed  in  the  mode  last  mentioned ;  but  along 
the  shore  were  erected  steam-engines,  by  the  power  of 
-which  the  compressed  bales  were  strongly  recompressed 
and  condensed  into  a  much  smaller  bulk ;  and  it  was 
the  established  and  uniform  practice  of  that  port,  to 
Tecompress  all  cottons  for  exportation,  unless  the  ship 
which  was  to  take  them  was  unable  to  get  a  fiill  cargo, 
in  which  case  it  was  deeemed  unnecessary  to  incur  the* 
expence  of  this  process*  If  rice  were  to  be  put  on 
board,  it  was  necessary  that  it  should  be  laden  before 
any  part  of  the  cotton  was  laden,  being  more  pon-* 
derous.  The  ship  chartered  would  haye  contained  170 
tons  of  recompressed  cottons  above  the  cargo  which  was 
shipped.  The  Defendant  put  on  board  an  insufficient 
Vol-  YIL  T  cargo 


I817. 
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IS  17*  cargQ  of  ordinary  compressed  bales,  without  putting 
any  rice  on  board.  The  jury  found  a  verdict  for  the 
value  of  the  frei^t  of  the  170  tons  of  cotton  which  the 


Benson 

V, 

ScHK£iD£R.    vessel  would  have  contained,  if  she  bad  been  wholly 
laden  with  recompressed  bales* 


Lens  Serjt.  now  moved  for  a  new  trial,  firsts  upon 
the  ground  that  the  Defendants  were  not  bound  to  fur- 
nish a  cargo  of  recompressed  bales  of  CQtton,  but  only 
of  cotton  packed  in  the  ordinary  way  in  which  it  is  s^it 
to  market  by  the  grower ;  secondly,  that  too  high  a  rate 
was  assumed  for  the  deficient  freight,  for  that  the  jury 
ought  to  have  taken  into  the  account  the  circumstance 
that  the  Defendant  was  at  liberty  to  put  on  board 
an  hundred  and  fifty  tons  of  rice,  at  the  fireight  of  8^  85. 
per  ton,  whereas  he  was  to  pay  freight  for  the  cotton 
after  the  rate  of  28/.  per  ton ;  and  it  would  materially 
have  reduced  the  Plaintiff^'s  daim,  if  the  Defendant 
had  put  on  board  his  allowed  quantity  of  rice,  and  only 
the  residue  of  the  cargo  in  OQttoQ.  He  also  offered  an 
affidavit  that  the  master  of  the  vessel  never  remod* 
strate4  against  taking  on  board  the  ordinary  square 
bale^  until  after  a  great  part  of  the  cargo  was  ladeo> 
when  be  required  the  residue  to  be  delivered  in  recom* 
pressed  bal^. 

P^  Curiam.  It  cannot  be  contended  that  a-  cargo 
of  compressed  bales  is  a  fiiU  ciirgo^  and  although  the 
freighters  might  ship  a  hundred  and  fifty  tons  of  rice^ 
.yett  inasmuch  as  it  was  in  evidence,  that  the  rio^  if 
loaded  at  all,  must  be  put  in  before  the  putting  in  of  th^ 
cotton,  they  have  elected  to  put  in  an  entire  cargo  of 
cotton;  and  therefore  the  freight  of  the  complement  of 
the  ship's  cargo  in  cottoua  9nd  not  in  rice,  roust  be  the 
measure  of  damages* 

Rule  ipefuaed. 
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Btland  v.  King.  Jan.  31* 

HTHE  Defe&dant  had  been  arrested  upon  an  affidavit  Affidavit  that 
X  the  Defendant 

of  J.  Nayhrj  that  the  Defendant  was  justly  and  \^  justly  in- 

truly  indebted  to  Francis  Count  Byland  and  Isabella  debted  in  a 

Countess  Byland^  his  wife,  in  the  sum  of  3000Z.  for  'V™  ^^^^ 

principal  and  interest  due  on  a  bond  dated  7th  December  terett  due  on 

181Q,  and  made  and  entered  into  by  the  Defendant  to  *  ^'^^^"^'^^ 
'  *  by  the  Ueienclo 

the  said  Francis  Count  Byland,  and  Isabella  Countess  ^nt  to  A,  in 

B^and<i  lus  wife,  in  the  penal  sum  of  6000/.,  and  which  a  greater  penal 

bon4  bad  been  duly  assigned  to  the  deponent;  and  he  ^^*  "§  ^q* 

proceeded  to  state  that  no  offer  had  been  made  to  pay  not  sute  the 

in  bank  notes.  condition  of 

the  bond  to  be 

Lens  Sent,  had  on  9  former  day  obtained  ft  rule    ^    «I»y- 
•^  **  ment  or  mo- 

nisi  to  discharge  the  Defendant  out  of  custody  upon  ney. 
entering  a  common  appearance,   upon  two  supposed    ,  ^^  *^*  *•" 
insufficiencies  in  this  aflBdavit      First,    that  since   it  JJfnd^^c^on 
appeared  by  the  affidavit  that  tlie  bond  was  given  fof  himself  to  dis- 

a  penal  sum,  it  onirht  also  to  appear,  that  the  condi-  a^T"'.**^  ^ 
--.iT^ini  ^  ,        affidavit,  a  ten- 

tion  of  the  bond  was  for  the  payment  of  money,  so  that  ^  in  bank- 
such  a  debt  as  was  sworn  to  might  arise  thereon,  other-  notes  by  hit 
wise,  for  aught  that  appeared,  it  might  be  conditioned  cl^J^^  not 
for  performance  of  covenants,  or  other  matter,  on  which  reject  his  affi- 
no  debt  arose.     He  cited  Bosanquet  v.  Fillis  (a).     He  ^"^^^ 
aUo  objected,  that  the  deponent  had  taken  on  himself 
positively  to  disaffirm  a  tender  of  bank  notes  to  the 
obligees,  whidi  he,  who  was  merely  the  assignee  of  the 
bond,  could  not  possibly  know;  he  could  only  possess 
information  and  belief.    Smith  v.  Tyson,  {b) 

Besl  and  Qnsl&w  Serjts.  shewed  cause.     This  affidavit 
pursued  a  printed  precedent  (c),  in  common  use.    And  it 

(fl)  4  Matile  ef  Selw.  3^0.  (<)  TUd'j  Pr^tical  JFormst 

{^)  a  Bos.  &r  PuJL  339.  ad  edit.  p.  84.  s.  4%. 

T  2  suffi. 
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l<d]7.       sufficiemljr appeared  by  the  positively  swearing  to  tbe 

Byland      ^^^  ^*t  ^®  bond  must  be  either  single^   or  coo- 

V.  ditioned  for  payment  of  money,  and  not  for  performanoe 

Kixa  ^f  covenants,  nor  for  other  unliquidated  damages.  As 
to  the  second  point,  the  deponent  undertakes  to  know 
the  fact ;  if  die  affidavit  be  falser  indict  him  for  perjury ; 
if  he  has  sworn  to  too  mueh,  it  will  not  i^tiate.  The 
act  43  G.  3.  c.  1 8*.  s.  2.  is,  that  if  there  be  any  part  of 

^  the  affidavit  disaffirming  a  tender  of  bank  notes  at  aU, 

it  is  incumbent  upon  the  opposite  side  to  aflbm  the 
tender.  / 

Shepherd^    Sblidtor-Genend,  and    I^ens  Serjt.f   in 
support  of  the  rule.    It  must  appear  on  the  affidavit, 
that  the  bond  is  such  an  instrument  on  which  an 
actual  debt  arises,  and  therefore  it  ought  to  appear 
that  the  bond  was  conditionecf  for  payment  of  money; 
for  to  say  that  he  is  indebted  for  principal  and  interest, 
may  be  an  inference  of  law  drawn  by  the  deponent 
from  premises  which  do  not  warrant  it.     A  common 
inference  will  not  suffice ;  for  an  affidavit  that  the  De- 
fondant  is  indebted  for  goods  sold  and  delivered,  will 
not  suffice,  without  saying  by  whom,  and  to  whom, 
though  a  very  strong  inference  arises  that  the  goods 
are  sold  by  the  Plaintiff  to  the  Defendant    If  this 
bond  were  a  single  bill,  then  it  must  appear  by  the 
affidavit  that  it  is  a  single  bill ;  and  though  in  the  case 
of  Bosanquet  v.  FiUis^  the  words  for  principal  and 
'  interest  do  not  appear,  yet,  as  that  is  only  the  depo- 
nent's inference  of  law,   their  presence  cannot   aid 
'        him.    The  second  objection,  at  least,  is  good. 

Dallas  J.  As  to  the  first  objection^  in  the  esse  of 
Bcsanquet  v.  KlUs  the  material  part,  that  be  is  indebted 
for  principal  and  interest,  is  wanting.  How  can  he  be 
indebted  on  the  bond,  for  principal  and  interest^  uoks^ 

the 


IN  THE  FIP^r.►SE^'ENTH  Year  of  GEORGE  III.  277 

the  bond  be  either  conditioned  for  pajnnent  of  money,        1^17. 
or  be  a  sinirle  bill  ?   Ab  to  the  second  objection,  it  is  ^~ 

not  only  in  cases  where  a  Plaintiff  is  residing  abroad,  v. 

that  the  Courts  have  permitted  the  affidavit  of  the  ^^^* 
agent  in  this  country  to  disaffirm  a  tenider  to  the  prin- 
cipal, AB  in  AnAnani  v.  Morgan  (a),  but  in  the  case  of 
Knighi  v.  Ka/te  (£),  the  Court  held  it  enough,  though 
the  principal  was  living  in  England^  that  tlie  agent 
should  deny  the  tender  in  bank  notes.  But  if  this 
were  a  defect,  it  is  aided  by  the  statute  {c)  43  G.  3.^ 
which  cures  all  similar  cases,  except  where  the  dis- 
affirmance of  the  tender  is  wholly  omitted. 

Park  J.  I  am  glad  that  the  case  of  Bosanquet  v. 
FiUis  has  been  mentioned,  because  we  would  not  be 
thought  to  over-rule  so  material  a  case ;  but  there  is 
this  very  important  distinction  between  that  and  this, 
that  there  it  only  appeared  that  the  Defendant  was 
indebted  on  a  bond,  which,  as  Lord  JSllenborougk  said, 
may  be  a  bond  for  performance  of  covenants,  but  here 
it  is  sworn  that  the  Defendant  is  indebted  for  principal 
and  interest.  The  very  case  was  long  since  decided  in 
laodand  v.  Basset  (d),  in .  Mr.  Ford^B  MSS.,  and  that 
case  was  stronger,  for  belief  was  held  sufficient 

BuRBOuGH  J.  We  can  put  but  one  sense  upon  the 
words  principal  and  interest :  the  bond  must  be  either 
conditioned  for  payment  of  money,  or  must  be  a  single 
bill,  which  latter  circumstance  it  would  be  unnecessary 
to  itate  in  the  affidavit ;  but  unless  the  bond  were  the 
on^  or  the  other,  the  Defendant  could  not  be  indebted 
thereon  for  principal  and  interest. 

Rule  discharged  with  costs. 

(a)  Ante,l\.  331.  {d)  Cited  in  Van  M^rseli  t. 

(i)  I  EoJifA^s*  Jtdiany  1  Wib.  131.9  refemd  to 

\e)  C.  s8.  s.  %%  TuUL  Pr*  jtfa  ed.  p.  iSo.  ih 
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Jan.  31.  Free  v.  Hawkins. 

A  Defendant     ^  RULE  had  been  obtained  that  the  Defendant 

may  wiiMraw         ^ight  be  at  liberty  to  withdraw  hk  pka»  whidi 

his  plea,  and     wa»  a  sham  plea  of  a  recognizance  in  this  Coart,  and 

plead  de  nwo    plead  de^cfoo^  on  the  terms  of  pleading  issuably,  goine 
on  temi8|  ifthe  ,_         »••  /^»  ■»?••■■* 

Court  think  it    ^  ^^^  ^  the  Sittings  after  the  term,  and  giving  jodg^ 
a  fit  case  for      ment  of  the  term. 
8uch  indul- 

^^^*'  Best  Serjt.  opposed  this,  as  an  unheard  of  appUca- 

in  this  Court;  when  a  Defendant  puts  in  his  plea^  he 
must  abide  by  it,  for  better  for  worse*     But 

Per  Curiam^  it  is  the  constant  practice  to  permit 
Defendants  to  withdraw  their  pleas,  and  plead  de  novo 
X>n  these  terms. 

Aiid  this  being  a  hard  case,  on  a  surety,  after  Best 
had  been  heard  on  the  facts,  they  made  the' 

Rule  absolute. 


¥eh.  3*         Lucas  and  Others,  Assignees  of  the  Effects 
/>  .  of  Doorman,  a  Bankrupt,  v.  Dorrien  and 

Whether  an      HTHIS  was  an  actbn  of  trover  for  certain  sugar  and 
Sfd^*^'  "^         molasses,  and  for  an  indenture  of  lease.     The  de- 
checks  or  war-  *clarstion  contained  counte,  laying  the  possession  in  the 
rants  of  the 
Wtit  India  Docks  dHJI  pats  the  property  in  the  goods  therein  mentioned? 

After  a  contract  for  the  sale  of  goods,  and  a  written  order  on  the  wharfinger  lor 
delivery,  communicated  to  the  wharfinger,  and  assented  to  by  him,  though  no  actnal 
transfer  be  nude  in  his  books,  the  property  passes  to  the  vendee. 

A  banker  has  no  lien  on  mnniments  camlly  left  in  his  shop  after  he  has  itftited 
to  advance  money  on  them  at  « tecurity. 

bank- 
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b&nkmpt  before  hb  bankruptcyy  and  in  the  Plaintiffs, 
as  Ma  assignees,  afterwards.  The  Defendants  pleaded 
the  general  issue.  The  cause  was  tried  at  the  sittings  at 
ChiUdhaUj  after  Trinity  term,  1816,  before  Giiis  C.  J., 
When  the  jury  found  a  verdict  for  the  Plaintiffs,  da- 
mages I  a,  006/.,  subject  to  a  case.  On  4th  February j 
iSt4^  the  bai^krupt  applied  to  the  Defend^ts,  who 
w^re  bis  bankers,  to  advance  him  io,ooo2»  upon  bis 
note  of  hand,  and  the  collateral  security  of  certain^ 
sugars,  then  lying  in  the  warehouses  of  the  West  India 
Dock  Company,  and  at  other  places.  The  Defendants^ 
being  satiisfied  with  the  proposed  security,  agreed  to- 
advance  the  10,000/.,  whereupon  a  note  of  hand  for  that 
sam  was  drawn,  and  signed  by  the  batikrupt,  and  deli- 
vered to  the  Defendants,  together  with  the  Dock  checks 
for  such  sugars,  which  were  all  duly  indorsed  by  the 
Bankrupt,  and  the  Defendants  thereupon  advanced  the 
io,ooo2.  Of  such  sugars,  part  were  afterwards  sold  by 
mutual  consent,  and  the  net  proceeds  thereof  placed  to 
the  credit  of  the  bankrupt's  banking  account  with  the 
Defendants,  and  other  parts  thereof  were,  at  the  bank- 
rupt's request,  exchanged  for  certain  quantities  of  mo- 
lasses then  lying  also  in  the  Dock  Company's  warehouses; 
and  the  Dock  checks  for  such  molasses  were  in  like 
manner  indorsed  by  the  bankrupt,  and  delivered  to  the 
Defendants.  The  bankrupt's  said  note  of  hand  fell  due 
on  the  nth  Februaryy  1815,  but  it  not  being  conve- 
nient to  him  then  to  pay  it,  the  Defendants,  at  his 
reqaest)  agreed  to  continue  their  said  advance  for  one 
month  longer,  upon  the  bankrupt's  renewed  note  of 
hand  for  the  like  sum,  and  the  collateral  security  of 
certain' sugars  and  molasses  to  be  specified  on  the  back 
of  auch  renewed  note.  On  the  23d  F^ruary^  a  note 
of  hand  of  that  date,  for  payment  to  the  Defendants  of 
lo^oco/L  at  one  naonth  after  date,  value  received,  with 
interest)  and  expressing  that  certain  sugara  and  mo- 

T  4  lasses^ 


I8I7. 
Lucas 

DORRUN. 
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lasses,  as  specified  on  the  back,  were  left  as  a  collateral 
security,  (the  numbers,  marks  of  the  cask,  and  other 
description  whereof,  were  indorsed  on  the  note^)  was 
accordingly  drawn  and  signed  by  the  bankrupt,  and 
delivered  to  the  defendants,  together  with  the  Dock 
checks  for  the  last*mentioned  sugars  and  molasses, 
which  checks  were  all  duly  indorsed  by  the  bankrupt. 
The  only  matters  in  dispute  were  the  hogsheads, 
casks,  and  barrels  of  molasses,  referred  to  in  the 
four  dock  checks,  whereof  copies  were  annexed 
to  the  case  (a),  and  also  the  lease  mentioned  in  the 
Plaintiff's  declaration.  On  the  sd  March,  1815,  the 
bankrupt  suspended  his  payments  in  busipess,  which 
circumstance  was  not  known  to  the  Defendants  until 
the  4th,  when  they  were  informed  thereof  by  the  bank- 
rupt's attorney.  On  7th  Marchf  the  Defendants  applied 


(a)  The  fonn  of  ooe  of  these    the  Dock  Com|iaiiy,  is  given 
dodk  checkfy  for  which  printed    below, 
blaniki  are  prepared  and  kept  by 

This  is  to  certify*  that  the  undermendoiied  oider>  for  goods  de- 
posited in  warehouse  No.  of  The  fFeU  JmOm  Dock  Company,  has 
thb  day  been  lodged  with  me. 


Order. 


Marks 

of 
Lots. 


Descrip 
tion  of 
Goods. 


Ship.    [  MMterT  Sywhoni|lji 


1_ 


-•2 


nbhosel 
ir^ted.  I  ftvour.  I 


6    3 

1-1 

^    6 


Given  mider  my  hand  this  4th  Fe^.  1Z14, 
West  IndiaDock  House* 

(Signed)        J.  T.  Hmmkmh  Oerh 

N.B.  To  prevent  dehy*  parties  lo(%ing  orders  for  the  delivMyof 

goods,  at  the  Dock  Hous^  are  deshed  to  present  at  the  same  time 

this  check  filled  up,  and  ready  for  inserdoo  of  the  number  of  the 

erderi  and  the  clerk's  signature,  which  will  greatly  proraoCe  dispstch. 
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at  Ko.  3.  Dock  warehouse,  and  produced  two  of  the 
cbecka  so  deposited  by  the  bankrupt,  one  for  51  hogs- 
heads, the  other  for   19  barrels;  which  checks,  with. 
ididr  indorsements,  were  examined  by  the  warehouse- 
keeper,  who,  after  comparing  them  with  the  Company's 
books,  said  that  they  were  sufficient  for  the  delivery  of 
the  molasses.    The  duties  on  the  19  barrels  of  molasses 
being  paid,  they  were  delivered  to  the  Defendants  on 
the  19th  of  Mctrchf  but  the  duty  on  the  51  hogsheads 
not  bang  paid,  they  remained  in  the  warehouses.     On 
7th  March,  the  Defendants'  clerk  likewise  applied  at 
Ko.  6.  warehouse,  producing  two  more  of  the  Dock 
checks,  one  for   129  casks,  the  other  for  20  casks  of 
the  molasses,  which  checks  were  in  like  manner  exa- 
mined, and  compared  by  the  warehouse-keeper,  wrfao 
also  said  that  they  were  sufficient  for  the  delivery  of  the 
molasses,  but  the  duties  on  the  129  casks  and  20  casks 
not  being  then  paid,  the  delivery  of  them  was  not  re- 
quired, and  they  remained  in  the  warehouse.     On  the 
same  day,  the  Defendants'  clerk  applied  at  No.  io«  ware- 
house, producing  another  of  the  Dock  checks  for  52 
casks  of  the  molasses,  which  check  being  examined  and 
compared  by  the  warehouse-keeper,  he  answered,  that 
he  had  no  objection  to  the  delivery  of  the  molasses. 
The  duties  on  35  casks  (part  of  the  52  casks)  were  paid  • 
on  the  9th;  and  on  that  day,  the  35  casks  were  deliver- 
ed to  the  Defendants.      On  the  loth  March,  the  duties 
were  paid  by  the  Defendants  on  80  casks,  (part  of  the 
1 29  casks,)  and  on  the  following  morning,  nth  March, 
the  Defendants  sent  carts  to  fetch  these  away ;    but  the 
delivery  of  them  was  refused,  the  clerk,  who  was  sent  to 
receive  them,  being  told,  that  a  commission  of  bankrupt 
had  been  issued  against  Doorman,  and  that  no  more 
of  the  molasses  would  therefore  be  delivered  without 
the  consent  of  the  assignees.    No  application  was  ever 
made  by  the  Defendants  to  obtain  a  re-hoiising  of  any 
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1817-       of  the  sugars  and  molasses,  of  which  the  I)ock  checks 
were  so  iniiorsec),  and  delivered  to  them  on  the  4tti  Jan, 
and  23d  JRfd.  18 15,  nor  was  any  part  of  such   sogar 
DdRBiAf.     and   molasses  transferred  into  the  Defendants'   name 
in  the  books  of  the  iVest  India  Dock  Company,  but  the 
i^hole  stood  and  remained  in  the  name  of  the  bankrupt. 
S(^ne  months  previous  to  the  loth  of  March  1 8155  the 
bankrupt  applied  to  the  Defendants  with   the   lease 
mentioned  in  the  declaration,  and  requested  them  u> 
advance  liim  money  <xi  the  security  thereof^  which  they 
declined.     But  the  bankrupt  left  the  lease  with   the 
Defendants,  without  making  any  delaration  of  the  pur- 
pose for  which  the  same  was  so  left,  and  the  lease  re^ 
jnanied  in  the  possession  of  the  Defendants,  loose,  and 
uninclosed  in  any  cover,  from  that  time,  dpwn  to  the 
issuirig  of  the  commission,  and  afterwards.    On  the 
loih  March  1815,  a  commission  of  bankrupt  was  duly 
awarded  and  issued  against  Doorman^  on  an  act  of 
bankruptcy  committed  by  him  on  8th  Marchy  but  of 
which  act  of  bankruptcy  the  Defendants  had  no  know- 
ledge, nor  had  received  any  information  thereof  until 
after  the  issuing  the  commission,  and  on  Toth  March 
a  provisional  assignment  was  made  to  J.  BiUing^  who 
on  the  same  day  gave  notice  to  the  0est  India  Dock 
Company  of  such  commission  and  assignment.    On  25th 
Marchf  an  assignment  was  made  to  the  Plaintiffs ;  on 
26th  Marchl  the  bankrupt's   said  renewed   note    for 
io,ooo/L  fell  due,  and  was  not  paid,  nor  has  the  amount 
thereof  been  since  reduced,  save  as  hereinafter  men- 
tioned.    In  pursuance  of  a  mutual  agreement  between 
the  parties,  the  lease  has  been  sold  by  the  t^laintifis 
for  the  net  sum  of  12 18/.,  and  the  molasses  by  the 
Defendants,  for  the  net  sum  of  11 44/.  2^.  $d.i  which 
sums  are  to  be  accounted  for  by  the  parties  respectively, 
according  as  the  verdict  shall  be  Anally  settled  in  the 

above 
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abore  cause.  At  the  time  of  issuing  the  commissioil, 
there  appeared  upon  the  face  of  the  bankrupt's  banlting 
account  with  the  Defendants,  to  be  a  balance  866/.  is. 
in  &vour  of  the  bankrupt ;  but  in  such  accbunt  was  not 
included  the  amount  of  the  bankrupt's  unpaid  note  of 
10,000/.  of  the  13d  February  18 15  so  received  by  thetn 
as  aforesaid.  After  debiting  the  banking  account  with 
the  unpaid  note  of  io,ooo/.,  and  with  certain  payments 
since  made  by  the  Defendants,  and  after  crediting  it 
with  monies  since  received  by  them  in  respect  of  the 
said  collateral  securities,  there  was  and  is  a  final  ba- 
lance due  to  the  Defendants  from  the  bankrupt's  estate 
of  3,499/.  IS.  iitLj  for  which  balance,  or  any  part 
thereof  they  held  no  security  whatsoever,  nor  did  they 
possess  any  claims  in  respect  thereof,  other  than  their 
daims  upon  the  net  proceeds  of  the  lease,  and  the 
dividends  which  might  be  payable  under  the  com-* 
mission  in  respect  of  their  final  balance,  or  of  some 
part  thereof,  the  net  proceeds  of  the  molasses  so  sol^ 
by  them  under  the  said  agreement,  being  comprehended 
ia  the  said  final  balance  of  39499/.  is.  iid.  Hie 
molasses  and  lease  in  question  having  been  disposed  of 
by  mutual  con^nt,  prior  to  the  commencement  of  the 
action,  such  disposition  thereof  was  to  be  considered  as 
eqcdvaknt  to  a  demand  and  refusal.  The  questions  for 
tb6  opinion  of  the  Court  were,  whether  the  Plaintifls 
wifire  entitled  to  recover  for  the  molasses,  or  any  and 
what  part  thereof,  in  this  actfon;  and  whether  they 
were  entitled  to  recover  for  the  lease.  If  the  Plain* 
tlfi  werfe  entitled  to  retain  the  verdict,  the  amount  of 
the  damages  was. to  be  settled  according  to  th^  rute 
which  the  Cburt  should  prononnee.  If  not,  a  nonstiit 
was  to  be  entered. 

Bm  Serjt.9  for  the  Plaint^  stated  that  m  this  ctm 
the  eflfect  of  the  Dock  warrants  would  be  discussed.   In 
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the  case  of  Zminger  v.  Samuda  (a)  the  Defendant  had 
made  another  person  his  agent,  for  the  purpose  of  de* 
livering  the  Dock  warrants,  therefore,  beyond  all  ques- 
tion, he  could  not  afterwards  rescind  the  act  of  that 
agent,  and  upon  that  ground  it  was  that  the  Court  had 
decided.  There  the  ri^ts  of  a  third  person  inter- 
vened. This  is  a  mere  pledge  of  personal  property, 
and  it  is  clear  law,  that  a  pledge  of  personal  chattels  is 
Toid,  unless  accompanied  with  actual  delivery.  Here 
was  no  delivery.  The  notice  to  the  Dock  Company, 
though  given  before  the  act  of  bankruptcy,  cannot  vary 
the  operation  of  the  transaction.  Nothing  was  done  to 
reduce  the  property  into  the  Defendants'  possession. 
The  case  of  Harman  v.  Anderson  {b\  if  duly  attended  tOy 
is  fiivourable  to  the  Plaintiff.  Lord  EUenboraugh  says^ 
^^  the  goods  having  been  transferred  into  the  name  of  the 
purchaser,  from  that  moment  the  Defendants  became 
trustees  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered 
into  his  own  hands ;"  that  was  necessary  to  have  been 
done  here,  which  was  done  in  Harman  v.  Anderson  / 
namely,  that  before  the  bankniptcy  the  Defendants 
should  have  gpne  to  the  wharfinger,  and  had  the  goods 
registered  in  their  own  name.  The  mere  dock-warrant 
cannot,  in  point  of  law,  pass  the  property  by  indorse- 
ment If,  however,  the  case  should  turn  on  this  pointy 
the  Plaintiff  prays  the  case  may  be  miAe  a  spedai  ver- 
dict But  if  this  symbolical  delivery  be  any  delivery 
at  all,  it  is  yet  only  symbolical,  and  the  goods  were,  as 
to  all  the  world,  in  the  apparent  order  and  disposition 
of  the  bankrupt,  within  the  statute  21  Joe.  i.  c,  ip. 
&  IT.  If,  after  giving  over  to  the  Defendants  these 
dock  warrants,  the  bankrupt  had  offered  to  sell  these 
goods,  if  the  purchaser  had  looked  into  the  Dock  Com- 
pany's books,  he  would  have  found  these  goods  still  en- 
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tered  in  the  bankrupt's  name;  and  though,  by  further        1817* 
enquiry,  perhaps,  he  might  learn  the  further  facts,  yet        ^^J,^  ' 
that  entry  is  enough  to  give  the  bankrupt  a  credit     It  v. 

is  not  necessary,  according  to  Home  v.  Baker  (a),  that  I^oRwew. 
the  bankrupt  should  have  the  absolute  right  to  sell ;  it 
is  enough,  if  he  has  the  apparent  right ;  and  although 
in  that  case  the  goods  were  in  the  bankrupt's  own 
houses  and  here  they  are  in  a  common  warehouse,  yet 
that  makes  no  solid  distinction,  for  this  warehouse  is 
every  man's  own  house,  so  long  as  the  goods  are  booked 
in  his  nama  The  case  of  a  bill  of  lading  was  decided 
on  the  special  usage  of  merchants,  found  by  a  jury. 
In  Gordon  v.  East  India  Company  (&),  Cameron  assigned 
by  deed-poll  to  Taylor  his  priyilege  of  private  trade  on 
board  a  Company's  ship ;  (a  deed-poll  is  at  least  as 
good  a  conveyance  as  this  warrant ;)  it  was  held  that  no 
property  passed.  Lord  Kenjfon  says  <<  In  this  case 
there  were  no  documents  which  the  party  could  carry  to 
market  for  the  purpose  of  making  a  transfer  of  these 
goods."  There  was  less  reason  for  the  decision  there^ 
than  exists  in  this  case,  for  there  Toylor  was  guilty  of  no 
laches :  he  could  not  get  the  property  transferred  into 
his  own  name ;  here  the  Defendant  could  have  gotten 
it  transferred,  but  did  not  In  Thackihwaiie  v.  Cock  (c) 
the  judgment  of  Mansfield  C.  J.  is  extremely  applicableb 
Here  "  no  one  could  perceive  or  know  that  these  goods 
were  not  the  property  of  the  pawnor."  In  the  case  of 
Home  V.  Baker  {d)  enquiry  would  have  disclosed  the 
whole;  but  it  was  held  not  to  be  sufficient  that  the  &ct 
might  possibly  be  discovered  by  enquiry. 

Pell  Seijt,  contrd.  As  new  circumstances  and  sub- 
ject matters  arise,  the  Courts  will  apply  to  them  the 
principles  of  the  kno?^  law.    These  dock  warrants  are 
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18iZ*       xaifie  the  ot^tioDy  as  had  been  done  in  Gill  y.  Dun- 

^20^     *?P  {o)  s   and  thi»  point  had  snooeeded  in  Bennel  V. 

V.  Mdka.  {b)     There  was  a  wide  difference  betweai  ^>^ 

1ksmtizu>.   plying  to  the  Court  on  a  fact  not  proved,  and  foundii^ 

an  apph'cation  on  a  consequence  of  law  l*esulting  on  a 

fact  proved.     The  Court  granted  a  rule  nisu 

Lens  and  HuUock  Serjts.  shewed  cause*  This  act  is 
quite  misconceived,  when  it  is  applied  to  the  case  of  one 
ship  running  down  another.  The  30th  section  is  con- 
fined to  damages  that  arise  to  the  cargo  of  the  same  ship, 
hot  to  tfee  case  of  an  action  brought  by  the  owners  of 
one  ship  against  the  owners  of  another  ship.  Thfe 
words  "  loss  or  damage"  for  which  the  master  of  a  ship 
is  not  to  be  answerable,  are,  like  the  loss  or  damage 
which  by  the  next  clause  he  is  not  prevented  from  reco- 
vering, <*  loss  or  damage  upon  any  contract  of  insurance 
or  other  contract  relating  to  the  ship  or  vessel,  or 
any  cargo  on  board  the  same.**  And  to  put  the  matter 
out  of  all  doubt,  5.  31.  expressly  provides,  that  the  act 
'*'  shall  not  extend  to  deprive  any  persons  of  any  remedy 
by  civil  action  against  pilots  or  other  persons,  which  they 
mi^t  have  had  if  that  act  had  not  been  passed."  It  i^as 
clear,  that  if  this  act  had  not  passed,  the  present  action 
would  have  lain.  The  preceeding  sections,  26,  27,  2H, 
and  29.  must  also  be  read  together,  and  then  it  will  be 
plain  that  the  30th  section  does  not  apply  to  this  case. 

Best^  in  support  of  his  rule^  was  stopped  by  the 
Court* 

{a)  jinte,i^$.    Gili^.Dwi-  4%  Geo,  $.9  wouM  not  hate  le- 

iop»    In  tliat  caa^  npon  the  first  galtzed  a  jBrilirib  advcntDrc  in  a 

tnaly  Lefi^  Serju  was  understood  Portuguese  bottom,  within  the 

by  Giblfs  C.  J.  to  have  referred  to  Iimiu  of  the  South  Sea  Com- 


the  Stat.  4sGeo.$m  only,  which,    pany. 

inthout  the  aid  of  .the  stBtute        {b)  Aakt  S5S 
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parted  with.  The  case  of  Gordon  v.  East  Jndiq,  Compamf 
is  not  like  this :  the  instrument  made  use  of  in  that 
<:ase  was  of  a  private  nature,  this  is  the  case  of  an  in- 
strument, not  indeed  of  a  public  nature,  but  qud  in  the 
nature  of  a  deed  of  a  public  nature.  Thacktkwait^  y. 
Cock  is  not  to  the  point.  Clearly  a  custom  of  the  hoi>- 
mercbants  c^uld  not  contravene  the  statute  of  21  Joe*  x« 
Next,  as  to  the  leas^.  The  bankrupt  left  it  with  the 
D^fendant^  without  any  declaration  made  bj  lum  of 
the  purpose  for  which  the  lease  was  left.  A  banker  b^  ^ 
lieo  for  his  ^eral  balance  upon  all  papers  and  secvriti^ 
of  the  customer. 

J^rf  in  reply.    The^aie  of  Sipw^  ▼•  Travis  is  in- 
applicable-   It  was  decided  on  no  such  ground  as  is 
supposed.    GiUs  C.  J.  puts  it  upon  the  gross  fraud. 
He  s^rs,  <<  I  think  the  Defendants  had  no  right  to  stop 
these  goods.    TheyJhad  been  p^  for  them*    This  is 
an  imprq)er  attempt  on  their  parts  to  assist  Meab^ 
They  have  not  got  possession  of  the  goods  in  the  exf  r* 
dse  of  any  right  to  stop  i%  tratmHiy  but  by  a  falsehood.'' 
The  decision  proceeds  upon  the  ground,  that  the  fraud 
of  the  transaction  rendered  it  void.    The  special  jiiry 
certainly  mentioned  the  practice.    The  usage  of  mei> 
chants  is  undoubted^  part  of  the  law  of  the  land ;  but 
these.ephemeral  practices  are  not;  and  the  distinction 
stands  upon  great  authority.    For,  in  Licld^mm  v. 
Masons  as  I  have  heard,  the  Plaintiff's  counsel  prayed 
Lord  Keryoi^  to  put  it  to  die  jury,  what  was  the  prac- 
tice :  that  learned  judge  refusedf  and  persisted  in  putting 
to  them  the  question  what  was  the  usage;  and  afterwards^ 
addreaaing  himself  to  the  counsel,  he  said,  <<  Where 
is  your  bill  of  exceptions  ?'  The  jury  there  ibund  the 
immemorial  usage,  but  here,  the  jury  go  not  further 
than  the  practice,  which  there  the  Plaintiff's  coonsei 
thought  arguable.    In  the  statute  oi  %i  Joe*  i«  is  tbe^ 

expres- 
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1817*        expression,  <<  whereof  they  shall  be  reputed  owners:^ 

aa  apparent  owner  and  a  reputed  owner  are   much 

alike.    If,  to  common  observation,  the  property  appears 

DoRRiEH.     to  be  in  the  ownership  of  the  bankrupt,  it  suflBces  to 

bring  it  within  the  statute.     The  Court  will  so  apply 

the  old  law,  as  to  provide  for  new  cases.     Since  the 

establishment  of  these  docks,  all  men  are  obliged  to 

keep  their  goods  there^  but  though  they  are  kept  there, 

every  bale  has  an  ear-mark  r  every  one  who  passes  by 

the  goods  can  find  to  whom  they  belong,  by  inspection 

of  the  Dock  Company's  books,  without  any  fee*     The 

Court,  therefore,  will  make  no  difierence  between  this 

dock  and  private  warehouses.      In  this  view  all  the 

cases  cited  for  the  PlaintifiP  apply,  but  particularly  that 

of  Gordon  v.  the  East  India  Company.   There  the  goods 

were  in  the  Company's  warehouse :  Taylor  could  have 

no  other  possession  than  by  giving  notice  to  the  Easi 

India  Company,  which  he  might  have  done :  this  case 

is  so  much  the  stronger  for  the  Plaintiff.     The  property 

is  lost  to  the  Defendants  by  their  negligence  in  omitting 

to  have  it  transferred  into  their  owq  name. 

Dallas  J.  If  I  could  myself  entert»n  the  least 
degree  of  doubt,  I  should  wish  this  case  to  go  ta  a 
second  argument,  but  I  entertain  no  doubt  on  it  what- 
ever. The  &ct8  are,  that  the  bankrupt  applies  to  the 
Defendants,  who  are  bankers,  to  discount  for  him  a 
note  for  10,000/.  on  the  security  of  these  sugars,  and 
they  receive  an  assignment  of  the  Dock  warrants. 
The  Defendants  are  unable  to  pay,  and  the  bankers 
consent  to  renew  the  note  for  another  month:  an 
act  of  bankri:rptcy  takes  place  on  the  8th  of  March : 
notice  of  the  transfer  was  given  to  the  Dock  Com- 
pany on  the  7th,  the  d^y  before  the  bankruptcy.  If, 
therefore,  there  was  any  complete  deliveiy,  there  was  a 
%  deliver/  to  the  Defendants  before  the  bankruptcy. 

II  And 
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And  there  is  this  further  fact :  the  clerk  of  the  Dock 

Company,  on  the  dock  warrant  being  exhibited  to  hini» 

says,  <<  this  mil  sufSoe.''     Therefore  I  must  take  it, 

that  the  Dock  Company,  through  their  agent,  had 

notice  of  the  transfer;  and  though  nothing  was  done  in 

consequence  of  that  notice,  yet  it  falls  within  the  case 

in  Campb.  where  Lord  EUenborough  held,  that  the  mere 

giving  notice  to  the  wharfinger,  without  any  thing  done 

thereon,  was  eflectiTe  to  complete  the  transfer  of  pro* 

perty.     It  is  not  necessary  in  this  case  to  decide, 

whether  an  indorsement  of  the  dock  warrant  will  pass 

.  the  property,  and  though  I  should  feel  no  doubt  in 

.  deciding  the  general  question,  yet  I  hold  it  more 

prudent  in  this  case  to  abstain.     This  is  also  dis-^ 

tinguishable  from  every  other  case,  except  the  case  of 

Spear  7.  TVauers,  and  Harmon  y.  jinderson,  decided  by 

Lord  Wlenbcrough  and  the  Court  of  Kin^t  Benctu 

There  are  two  parts  in  the  last  mentioned  case,  and 

though  Idord  EUenborough  C  3.  did  say  at  the  trial 

that  the  transfer  in  the  books  passed  the  property,  yet 

he  afterwards  says,  <^  The  delivery  note  was  sufficient, 

without  any  actual  transfer  being  made  in  their  books." 

^pear  v.  Trovers  is  valuable  for  two  purposes :  first,  it 

ihews  what  Gibbs  C.  J.  held,  respecting  the  operation 

of  these  dodc  warrants ;  secondly,  it  shews  that  a  special 

jury  have  expressed  an  opinion  upon  the  subject.    The 

sugars  must  be  deposited  with  the  Dock  Company  for 

securing  the  duties*    The  warrant  itself  contains  a  form 

of  indorsement.    What  can  be  stronger  to  shew  the 

intention  of  the  parties,  that  the  property  should  pass 

by  mdorsement,  than  the  form  of  indorsement  put  on 

it  in  the  original  making  of  the  instrument?  In  Lem^ 

priert  v.  Padey{a\  Askur$t3.  lays  down,    that   the 

^MsigQees  must  be  aflfected  with  the  same  equities  as  the 

(a)  %  Term  Rep.  491* 
Vol;  VU.  U  bank* 
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bankrupt;  and  as  a  banker  wtakl  have  0  lien 

die  bankrupt,  60  baa  he  against  die  Assignees.     But  it 

is  saich  the  property  itself  roust  be  actually  d^irend, 

and  cannot  pass  by  delivery  of  tlie  securities*     llie 

\general  mle  is  this:  if  the  bankrupt  indorses  the  bill 

'of  lading  of  a  ship  at  se^  the  property  passes.    'The 

Reason  is  given  in  Lempriere  v.  Paskyj  vit»  tfattt  the 

^beneficial  interest  is  in  the  creditor,  thdogh  the  legal 

estate  is^'in  the  bankrupt.     How  can  it  be  said,  that 

where'the  property,  by  its  nature,  is  to  pass  from  hand 

^o  hand  by  the  assignment  of  the  document  which  is 

%he  title  deed  of  the  property,  there  it  shall  not  pass  . 

by  indorsemait  of  these  dofk  warrants.     Here  too  it 

"prov^  a  notice,  and  actual  aslent  by  the  clerk  of  the 

Dock  Company,  saying  "  all  Was  right.^    Tlie  second 

point  is  decided  by  the  first.     It  does  hot  appear  to  be 

possible  that  it  can  be  seriously  contended  that  these 

goods  were  in  the  order  or  disfiosition  of  the  biinkrapt. 

The  principle  of  that  statute  of  Jac.  \,  is,  thiit  mere 

possession  of  goods  is  the  first  proof  of  property,  and  the 

holder  gets  credit  accordingly;  and  he  who  Crusts  a 

bankrupt  with  the  possession  will  abide  the  e^nt  ac- 

coidingly.     But  here   the  bankrupt  had  neither  the 

.  actual  nor  the  legal  possession.     But  suppose  he  had 

a  legal  possession,  was  the  property  that  of  which  be 

^as  the  reputed  owner  ?    If;  after  borrowing  the  first 

io,ooo/.,  he  had  gone  to  another  banker,  to  borrow 

^more,  he  could  not  have  done  it,  without  indorsbg  the 

dock  warrant  to  the  lender,  and  that  he  had  not  to 

produce.    I  have  been  several  times  stopped  by  a 

'special  jury,  t}iey  being  satisfied  diat  die  geods  pass 

irom  hand  to  hand  by  indorsement  of  these  instm- 

^nients.    AH  speci&i  juries  cry  out  with  one  voice,  Aat 

the  practice  is,  chat  the  produce  lo^ed  in  the  docks 

•is  transferred  by  indorsing  over  the  certificates  and 

dock  warrants,  and  therefore  thert  ks  no  reputed  owner, 

15  if 
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If  be  does  not  prodikce  hh  certificate^  T^e  cas^  of  die 
djer'a  ^an^  Bryson  ▼•  Wjflie{a)j  is  not  ^pp^icable. 
Nor  is  thai  of  Taylor  v.  The  East  India  Compamf, 
Thai,  case  is  es|>re8aljr  the  reverse,  for  no  trausf<^  cofild 
be  made  in  the  books  of  the  East  Indiq.  Coonpany :  it 
waa  a  breads  of  their  r^ulatlons  for  CamefxmXo  part* 
with  that  privilege  at  nU;  tlierefore  taking  this  either 
on  the  justice  of  the  case,  or  on- the  law  of  the  case^  the 
Pkintifis  are  entitled  to  recover. 

Pabk  J.  Notwithstanding  the  present  state  of  the 
Court  (b),  and  the  importance  of  this  question,  and  the 
<}iiantity  of  property  depending  on  it,  it  would  be  im- 
proper for  me  to  entertain  a  doubt,  in  a  ca^e:  where 
Uiere  is  no  ground  for  doubt  at  all.  It  was  argued  by 
Uie  counsel  for  the  PJaintiii^  that  }he  apparent  owners 
ahip  remained  with  the  bankrupt,  but  I  know  not  what 
more  the  bankrupt  could  do  to  divest  himself  of  the 
possession,  than  he  did.  For  the  bankrupt  gives  an 
order  to  the  Dock  Company  for  delivery  of  the  wholet 
and  the  Defendants  did  get  possession  of  two  parcels  of 
these  goods,  which  actually  were  delivered.  There- 
fore the  bankrupt  had  done  all  that  depended  on  him* 
I  give  great  weight  to  the  inconvenience  which  the  De- 
fendant's counsel  relies  on,  that  it  would  be  dreadful,  if 
^  merchant  had  to  go  down  to  the  dock  ten  or  twenty 
times  in  a  day  to  see  to  transfers  of  these  goods. .  No 
man  living  would  have  purchased  these  goods,  unless 
the  dock  warrants  had  been  produced :  they^  were  the 
key  of  this  property.  All  the  cases  are  distinguish- 
able :  in  every  one  of  them  there  was  a  possession^ 
which  there  is  not  here.  Was  there  a  deliveiy  here  ? 
If  not,  wherefore  did  the  assignees  bring  their  action  of 

(^  I  Bos.fsf  MSC.  8|.  a.  (jk)  OfW/ C.  J.  bdbig  diiabM, 
8*C.  Csoiff's  Bsokrapt  Xftw%  lyy  iertre  jndispovtiQn,  from  afi- 
jd  edit.  4x7.  tending  t]ie  Cpoit  dunng  this 
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1817*  trover?  In  most  cases  the  assignees  have  he&n  ih» 
holders  of  the  properly,  and  the  party  who  contends 
that  the  transfer  has  not  been  completed,  has  sued  to  re- 
DoBKiBr.  cover  k  badt;  here  the  action  is  brought  to  enforce  the 
completion.  Withoutinfringing  on  thestat  21  Joe*  i. 
in  the  least  respect,  and  supporting  all  the  cases  that 
have  been  cited  to-day,  we  must  hold  that  this  property 
passed  to  the  Defendants.  There  is  no  lien  on  the 
lease,  which  was  casually  left  in  the  Defendant's  pos- 
session. 

BuRROOGU  J.  There  is  not  a  question  as  to  the 
lease.  The  case  states  that  the  bankrupt  applied  to 
borrow  m<»iey  <m  it,  which  the  Defendants  declined  ta 
lend :  a  court  of  equity,  therefore,  never  vrottld  have 
deemed  this  a  security  for  money.  It  was  left  in  the 
Defendant's  banking-house  by  mistake  and  the  Defend- 
ant's possession  of  it  is  explained.  As  to  the  other  part 
of  the  case,  I  have  no  doubt  but  that  the  property  is  in 
the  Defendants.  This  instrument  is  perfectly  well 
known  to  all  traders,  and  it  also  known  to  them  diaf 
the  goods  pass  by  indorsement  of  it^  and  there  is  no 
reason  why  they  should  not:  it  is  a  transfer  of  a 
mere  chattel,  and  there  is  no  reason  why  an  order  for 
delivery  of  the  goods  not  pass  the  property.  I  should 
have  diought,  independently  of  the  notice  to  the 
Dock  Company,  that  the  property  was  transferred 
by  the  mere  indorsement  for  a  valuable  consider- 
ation. One  circumstance  is  important,  as  clothing 
the  party  with  the  actual  possession  of  the  goods, 
that  the  warehouse-keeper  declared  the  orders  sufficient 
for  the  delivery  of  the  goods,  and  delivered  a  part  of 
them.  This  is  a  question  between  two  original  parties 
and  not  between  an  indorsee  and  another.  As  to  the 
statute  of  James^  the  goods  must  be  by  the  consent  and 
permission  of  the  true  owner>  in  the  order  and  di^K»i« 
12  tion 
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tion  of  the  baiikrnpt.    It  is  imposuble  to  believe^  that        1817- 

on  the  Sth,  tbese  goods  were  in  the  possesnon  of  the 

bankrupt,  with  the  consent  and  permission  of  the  De- 

fendant*.     The  moment  that,  notice  was  given  to  the     DoaiuBifi: 

I>ock  Company,,  thej  were  converted  into  trustees  for 

the  Defendants,  if  it  be  necessary  so  to  contend ;  but  it 

is  not  necessary  to  go  so  Tar,  for  the  statute  points  to  an 

actual  possession.     In  Home  v.  Baker ^  there  was  the 

actual  possession,  and  the  goods  were  used  in  his  trade 

of  a  distiller.    Bryson  v.  Wylie  (a)  was  decided  upon  the 

{rround  that  it  was  a  fraudulent  trick.     Had  the  banlu 

mpt  here  the  power  of  alteration  or  disposition  of  these 

goods ?    How  could  he  transfer  them?  No  man  in  the 

city  of  London  would  have  bought  these  goods  without 

seeing  the  dock-warrant.     It  was  not,  in  the  nature  of 

things,  possible  that  the  bankrupt  should  sell  or  dispose 

of  them.     In  the  case  of  Gordon  v.  The  Ea^  India 

Compar^^  no  alteration  could  be  made  in  the  books  of 

that  company,  and  Cameron  was  acting  in  disobe£ence 

to  their  orders,  which  he  was  bound  to  obey :  therefore 

his  act  was  a  firaud  on  the  Company,  and  the  case  mainly 

turned  upon  that  circumstance.     I  know  not  whether 

diese  instruments  were  in  use  at  the  time  when  the  case 

of  Gordon  v.  The  East  India  Compamf  was  decided : 

but  Lord  Kew/on  C.  J.  relies  there^  on  the  absence,  of  a 

document  wluch  Taylor  could  have  carried'to  market  for 

the  purpose  of  disposing  of  that  property.   Here  is  that 

document   What  Mansfield  C.  J.  says  in  Thacktkuxiiie 

T.  Cock^  is  material  to  the  present  case,  (b)    He  says, 

^^  there  is  not  such  a  dear,  distinct,  and  precise  custom 

proved  as  would  enable  others  to  see  that  these  may  not 

be  the  hops  of  the  possessor."    Here  subsists,  I  will  not 

call  it  a  custom,  but  so  clear  an  understanding  of  the 


(«}  (M^i  Baakhipt  Ltmn       {b)  Aatff  IIL491. 
3d  adit.  4x7.      X  Bos.  CsT  Puil^ 

U  3  trad^ 
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trade^  Uiat  this  instrameni  by  iodonement  would  pftss 
the  property,  that  every  one  may  see  that  they  are  no 
longer  the  properly  of  the  bankrupt,  who  has  ceased  to 
possess  this  docunent.  The  Defendants  are  thcfrefbre 
entitled  to  our  judgment  on  this  part  of  the  case, 
though  not  on  the  other. 

Judgment  for  the  Plaintiff  for  121 8/. 


Feb.  4«        King  and  Others,   Assignees  of  Waine,  a 
6>  /^L^^  S^y.  Bankrupt,  v.  Bridges. 

The  Court  wiU  J^  RULE  had  been  obtained  by  Bpst  Serjt  for  stay- 

dber^rty^a  ^"^  proceedings  in   this,   which   was' an  action 

right  between    against  the  sherifi>  until  the  sheriff  was  indemnified  to 

.     two  conflicting  the  satisfaction  of  the  prothonotary.     The  sheriff  hav- 

oMttpSthe*^     ing  on   6th   December  taken   the    goods    of  Maincy 

party  suing       under  an  execution  delivered  to  him  on  the  fourth  at  the 

to^y^him.    ^"^^  ^^  Fknoer,   rjBceived  from  the  Plaintiffs  a  notice 

of  Maine\  bankruptcy,  arid  that  the  Defendant  must 

desist;  in  consequence  whereof  he  applied  to  Flaaoer 

for  an  indemnity,  if  he  should  persist :  Flofioer  refusing 

this,  he  applied  to  the  Plaintiffs  to  indemnify  him  if  he. 

would  return  ntdla  bona^  which  the  Plaintiffs  in  like 

manner  refused.     The  Plaintiffi  had  now  brought  an 

action  against  the  sheriff  for  the  value  of  the  goods^ 

which  he  had  in  the  mean  time  sold,  and  the  proceeds 

whereof  he  offered  to  pay  over  to  them  upon  receiving 

a  proper  indemnity. 

OnsUm  Serjt  upon  these  facts  Viewed  cause;  and 
Best  supported  his  rul^  which  the  Court  made 

Absolote. 
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Wilson  and  Others,  Assignees  of  Clarke,  a       Fek^s- 
Bankrupt,  and  Another,  v.  Hart. 

n^HIS  was  an  actioQ  brqugbt  to  recover  the  pric^  of  The  statute  of 

certain  wool  allcffed  to  have  been  sold  by  Clarie.  ^^^^^^  ^<^ 
^  •  •  exclude  parol 

befpre  be  became  a  bankrupt,  to  the  Defendant ;  and  evidence  that 

wpon  the  trial  of  the  cause  at  Guildhall^  at  the  sittings  *  ^«n  con- 
after  Trinity  term  1816,  before  Gibbs  C.  J.,  the   ftcts  saleofgooA^ 
appeared  tp  be  these:  —  Tb^  Defendant^  who  was  a  purporting  t» 
clothier,  had  bad  previous  dealings  with  Reedy  aBiack^  ^n^l\hc 
^o^i^lfatf  factor,  who  was  indebted  to  him;  and  Beed  seller, and B. 
bad  bad  previous  dealings  with  WiUcinsy  a  wool-broker,  th«  buyer,  vai, 
wbo  had  in  bis  hands  for  sale  some  wool  of  Clarke  and  made  byhlm 
Cray,  who  were  partners.    Reed  being  pressed  for  payr  only  »  agent 
mem  of  his  debt  by  the  Defendant,  who  wanted  wool^ 
told  him  he  thought  he  could  get  credit  for  wool,  and,.    ^^Y  ^^' 
in  the  absence  of  the  Defendant,  informed  WilkinSf  that 
he  was  commissioned  by  the  Defendant  to  purchase  some 
wool^  for  doing  whidi  he  was  to  have  only  a  penny  per 
pound  commission*  The  Defendant  soon  after,  and  three 
or  four  days  before  the  sale,  went  to  fVilkinsfs  warehouse,, 
exanunedthe  wools,  enquired  the  price,  said  it  amounted 
to  a  very  large  sum,   and  asked    whether  the  pay- 
ment could  not  be  divided,  fixed  his  own  time  for 
payment  of  it,  superintended  the  weighing  of  a  part,, 
directed  the  wool  to  be  delivered  at  the  Ketmet  whar^ 
and  received  it  there.    WiUcins  swore  he  thought  he  was 
selling  to  Reed  for  the  Defendant,  and  did  not  know 
that  Reed  was  buying  for  himself  in  order  to  sell  to  tUe 
Drfendant.     A  contract-note  was  sent  two  days  after- 
by  WitUns  to  Reed:  it  was  seen  by  the  Defendant,, 
wiio  was  at  Reed^s  counting-house,  and  said  to  Wilkim 
thereony  **  Yoa  brokers  are  jn  a  great  hurry  to  send  in 

U  4  your 
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1817-  your  contract-notes.''  Beed  paid  for  the  wool  by  two 
hills  of  500/.  each,  drawn  by  Clarke  an  Bee^  and  coiw 
responding  in  amount  with  the  price  of  the  wooL  The 
bought  note  which  H^ftiiw  drew  op  and  sent  to  jRanf  was 
as  follows:  —  <<  Mr.  iZ.  Beei  g  I  have  bought  of  Mr.  G. 
Clarie,  for  yqnr  account,  thirty  bi^  of  S/Mmtsi  wootf  viz, 
twenty  bags,  (stating  their  marks),  at  6s.  8dL  per  lb.;  ten, 
(stating  their  marks,)  at  6s.  6d.  per  lb.,  tare  and  draft 
X I  lbs.  per  cwt.,  to  be  paid  for  by  W.  Hari  and  Co. 
bills  at  two  months^  date  from  six  months;  twattyHme 
days  allowed  to  weigh  one-half,  and  thirty-five  days  al- 
lowed to  weigh  the  remainder.  Jkibf  iop  1813.  Mm 
WtUcins**  It  also  contained  another  item  of  five  bags 
of  wool^  which  the  Plaintiffi  had  sold  to  Reed  a  few 
days  before,  and  with  which  the  Defendant  was  in  no 
respect  oonoerned.  The  invoice  sent  in  debited  Beed, 
and  correqx>nded  with  this  bought  note.  WUMns  stated 
that  he  cfid  not  charge  Beed  any  commission  for  pur- 
chasbg  these  wools,  because  be  understood  firom  him, 
that  he  was  to  receive  from  the  Defendant  a  commuMjom 
of  only  id.  per  lb.  thereof.  He  wonld  not  have  credited 
Be^  to  such  an  amount  The  bills  were  said  to  be  bills 
which  Beed  had  accepted  for  the  PlaintiflPs  accommoda- 
tion, and  that  the  reason  why  they  tallied  in  amount 
with  the  price  of  the  wool,  was»  that  the  Defendant's 
payment  for  the  wool,  which  would  pass  through  Anf  « 
hands  would  precisely  meet  the  exigency  of  these  bills» 
For  the  Defendant  it  was  contended,  that  these  goods 
were  sold  to  Beed^  and  not  to  the  Defendant;  and  Beed^ 
being  examined  as  a  witness,  stated  that  he  was  not  a 
broker,  but  a  merchant,  though  he  on  cross-examinatioa 
admitted,  he  had  sometimes  acted  as  a  broker ;  that  he 
bought  these  wools  on  his  own  account,  and  was  free  to 
sell  them  to  whom  he  pleased,  and  that  the  Defendant 
was  unider  no  contract  to  purchase  them  of  him ;  that 

he 
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lie  bad  never  tMWiliins  that  he  was  buying  them  a^       1817. 
«eent  for  the  Defaidant :  he  hadno  authority  from  the    "^     -  ^^ 
'defendant  to  pnrchese  lor  his  credit,  or  to  give  his  bills ;  ^^ 

that  he  had  oommunicaled  to  WUkins  his  intention  of  Hart. 
purchasing  these  goods  of  Clarke  on  credit  in  ordet 
theipewitb  to  discharge  las  dd^t  to  the  Defaidant.  Meed 
havuig  stopped  payment  a  short  time  before  the  price 
of  the  wo<d  became  payable,  the  Plaintiffi  then  first 
api^ied  to  the  Defendant  for  payment  Gibbs  C.J. 
told  the  jory,  that  the  question  for  them  was,  ^etiier 
this  was^  in  substance^  a  sal^  to  the  Defendant,  or  to 
Beed^  He  thought  it  was  a  sale  to  Reed.  If  they 
thought  this  was  a  fraud  between  the  Defendant  and 
Reedj  who  intended  to  get  these  goods  for  the  Defend- 
ant, and  to  enaUe  Seed  to  pay  his  debt  to  the  Defend- 
ant  with  Clark^%  wool ;  and  if  the  Defendant,  by  his 
own  conduct,  gave  the  seUer  reason  to  think  Beed  was 
buying  for  him,  the  Defendant,  they  might  find  for  the 
Plaintiff;  but  he  pointed  out  to  the  jury,  that  all  die 
eircttfflstanoes  were  known  to  all  parties,  when  they 
made  the  written  contract,  and  therefore  the  greater 
credit  was  to  be  given  to  the  writtea  documents,  which 
oottld  not  deceive.  They  favoured  the  Defendant's 
case:  but  if  the  jury  thought  that  the  Defendant  had 
«il  along  intermeddled  with  the  sale,  and  induced  the 
Plaintifi  to  think  he  was  going  to  pay  them,  notwitii- 
standing  the  sale  was,  in  form,  a  sale  to  Beed^  they 
might  find  for  the  PUiintiffi.  The  jury  found  a  verdict 
forUiePlainti£E5. 

Best  Serjt.  in  Michaelmas  term  moved  to  set  aside 
this  verdict,  upon  several  grounds:  first,  that  die 
transaction  oould  not  be  established  as  a  sale  to  the  De- 
fendant, without  contravening  the  statute  of  frauds, 
which  required,  s.  1 7.  a  note  in  writing  between  the 

parties; 
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paitiet;  aact,  that  the  verdict  was  ooDtmy  to  aU'A^ 
evidence;  hntljs  thaik  WUkin^s  evidelMe  ought  not  to 
have  been  received,  fcnr  that  it  went  materially  to  aker 
the  effect  of  the  written  contract,  which  could  not  be 
varied  by  parol  evidence. 

The  Court  granted  a  rule  nisL 

Lens  and  Copt^  Sei^t&  in  this  term  shewed  capise. 
It  Vk  no  ground  of  objection  to  the  parol  evidence,  that 
there  is  a  bought  note  between  Clarke  on  the  one  side 
and  Reed  on  the  other.  .  The  objection  goes  to  this 
length,  that  it  could  not  be  shewn  that  the  party  named 
in  the  bought  note  was  only.an  agent,  and  not  the  prin- 
dpaL  In  the  late  case  of  Kemble  y.  Atkins  (a),  this  i»ias 
the  whole  dispute.  It  is  agreed,  that  on  the  written 
documents  the  case  is  favourable  to  the  Defendants; 
but  the  question  having  been  left  to  the  jury,  whether 
this  were  not  in  substance  a  dealing  with  the  Defend- 
ant, they  have  in  effect  foi^nd,  that  it  was  such.  Parol 
evidence  in  all  similar  cases  is  admissibly  not  to  vary 
the  written  contract,  but  to  apply  it  Thus,  though  A. 
has  eptered  into  a^  written  contract,  parol  evidence  is 
admissible  to  shew  that  he  entered  into  it  only  as  agent* 
The  cases  of  Gunnis  v.  Erharl  (6),  and  Po^peff  v.  £J- 
nmnds  (c),  therefore,  are  wholly  inapplicable.  Gtomis 
V.  Erhari  was  the  case  of  an  auction  of  land,  stated  Co 
be  free  from  all  incumbrances.  Evidence  was  offered 
of  a  parol  declaration  by  the  auctioneer,  that  the  prci- 
mises  were  subject  to  a  rent  of  17/.  per  annum.  That 
affected  the  terms  of  the  contract,  not  its  application. 
P<meU  V.  Edmunds  was  the  case  of  a  sale  of  timber^ 
described  as  growing  in  a  particular  close.  Evidence 
was  offered    fer  the  Defendant,   that  the  auctioneer 


was- 
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warrimted  that  it  should  amoimt  to  a  particakr  qnan*       1617. 
tity ;  tbe  efifact  of  that  evidenee  was  to  vary  the  con- 
tract, not  to  i^ew  the  rdaticm  in  which  the  contractiiig 
party  stood  widi  toother.     As  to  the  effect  of  tbe 
evidence^  Addison  y.  Oandassequi  {a%  and  Paterson  v* 
Gandasssqai  (d),  are  cases  favourable  to  the  Plaintiff 
Jd  PaiersoH  v.  Gandossequi^  a  new  trial  was  granted 
because  the  question  had  not  been  put  clearly  enough 
to  the  jui^,  whether  credit  had  been  given  to  Larraz^ 
abal  to  the  exclusion  cf  Gandassequi^  or  had  been  given 
to  G^ndaisequi.      Certainly  in  Addison  v.  Gandassequi 
the  verdict  was  the  other  way ;  but  the  special  circumr 
cnmstances  of  the  case  required  it,  and  were  so  strong 
that  it  "was  impossible  to  avoid  that  conclusion.    Addi^ 
son  debited  Larrazabal.     That  is  not  so  here.    Zor- 
razabal  debited  Gandassequi.  Not  so  here;  for  Beed  did 
not  debit  the  Defendant.    Larrazabal  applied  for  fur- 
ther credit.     It  was  refused,  because  the  Plaintiff  had 
already  credited  Larrazabal  so  much.     The  goods  were 
insured  by  Larrazabal  and  Co.  in  their  own  name,  and 
one  of  the  partners  of  Larrazabal  said  it  was  a  purchase 
on  their  own  account.     But  the  Plaintiff  calls  in  aid  tbe 
principle  of  that  case,  as  strong  for  him,  that  it  was  a 
<}uestion  for  the  jury.     Here  Beed  declares,  that  he 
wants  goods  for  the  Defendant:  he  introduces  the 
.Defendant  to  WiUcins :  the  Defendant  goes  to  look  at 
the  goods :  it  ^oes  not  appear  that  Reed  ever  did.     On 
the  second  day  after  the  sale  WiUcins  brings  the  con- 
tract to  JB^d*s  counting-house:  the  Defendant  is  there^ 
and  observes,  <<  You  brokers  are  in  a  great  hurry  to 
deliver  in  your  contracts."    The  Defendant  goes  and 
superintends  the  weighing.    The  Defendant  directs  the 
goods  to  be  delivered  at  the  Kennct  wharf.    It  was  the 
Defendant  who  enquired  about  the  terms  of  payment. 

(fl)  AnUt  IV.  574.  (*)  15  Eoih  6S' 

These 
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WiLsoir 


These  goods  were  not  to  go  into  tiie  account  between 
Beei  and  the  Defendant,  which  then  subasted ;  why  ? 
Becaoae  it  was  a  transaction  between  WUkins  and  the 
Habt.       Defendant,  Beed  acting  merely  as  brdcer;  bot  i£Reed 
was  to  sell  them  to  the  Defendant^  they  ought  to  have 
gone  into  dutt  aooount    As  to  the  evidence  in  fiivoar 
of  the  Defendant,  the  invoice  is  certainly  evident, 
as  far  as  it  goes.     The  invoice  and  bought  note  are 
both  m^de  out  in  the  name  of  Beed^  the  broker,  as  is 
often  the  case,  though  the  principal  is  known.     So 
was  it  in  Patersonv.Gandassequi^  where  the  invoice 
was  in  Larra3aabaF%  name ;  and  had  that  circumstance 
been  decisive  the  Court  of  King's  Bmch  would  never 
have  sent  the  cause  to  another  enquiry.    Beed  never  in- 
terfered at  all  after  the  beginning :  the  Defendant  went 
«nd  inspected  and  selected  the  goods  to  the  end,  and 
WiUcim  was  so  satisfied  that  Beed  was  only  the  De- 
.    fendant's  broker,  that  he  gave  him  up  the  brokerage^ 
which  he  was  to  have  had.     The  bills  given  were  to  be 
taken  up,  and  the  goods  paid  for  another  way :  the 
first  payment  was  not  made  by  the  bills  on  the  De- 
fendant destined  to  be  given.    It  is  said  the  Plaintiffs 
have,  by  drawing  on  Beedj  abandoned  their  claim  or 
the  Defendant;  that  was  only  a  secondary  accommod- 
ation ;  when  explained,  it  leaves  the  matter  as  it  was 
before.    Beed  bought  the  goods,  as  WUHns  says,  ex- 
pressly for  the  Defendant,  and  the  Defendant  com- 
municated his  own  time  of  payment.     The  credit,  too, 
of  ^^^Ts  testimony  was  much  shaken.  At  first  he  said 
he  had  never  been  a  &ctor,  but  was  reminded  that  be 
had.     2dly,  that  he  had  no  autiiori^  to  give  the  De- 
fendant's bills,  when  it  was  written  at  the  bottom  of 
the  bought  note,  <<  to  be  paid  for  in  W.  Harf^  bilk,"^ 
which    the    Defendant    must    necessarily  have    seen 
when  the  bought  note  was  put  into  his  hands,  and 
would  have  enquired  into  it,  if  he  had  not  approved  iu 

Even 
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Even  if  the  credit  had  been  given  to  JRetdy  yet  if  it 
was  a  contiiyaDce  of  Seed  and  the  Defiendant  to  get 
possessioQ  of  the  goods,  that  Seed  nii|^  transfer 
them  to  the  Defendant  in  discharge  of  a  ddbt  due 
from  JReed  to  the  Defendant,  it  was  such  a  fraud  that 
it  ooold  not  stand.  Seed  said  in  his  evidence,  ^*  I  owed 
the  Defendant  nuHiey :  being  pressed,  I  told  him,  I 
thought  I  could  get  credit  for  wools."  The  evidence  is ' 
all  one  way.  The  instmments  are  consistent.  The  only 
repugnance  is  in  Beed!%  evidence,  which  was  inconsist- 
ent with  the  documents.  No  injustice  is  done^  and 
die  rule  ought  to  be  discharged. 

Best  and  Fau^an  Seijts.  in  support  of  the  rule. 
This  Ib  <mly  a  bargain  between  the  Plaintiff  and  Beed^ 
not  between  the  Plaintiff  and  the  Defendant.  It  is 
not  denied  that  fraud  can  be  proved  b^  parol,^  to  vacate 
a  deed  or  agreement.  Evidence  may  be  admitted  to 
destroy  an  instrument  altogether,  but  not  to  take  out 
a  material  dauae  and  insert  another :  no  evidence  was 
given  at  the  trial,  Aat  Beed  is  a  broker,  nor  was  he 
such.  A  broker  is  a  known  legal  public  officer^ 
governed  by  statute :  he  enters  into  contracts  as  broker, 
and  it  is  known  that  he  is  such,  and  those  who  deikl 
with  him  are  to  find  out  who  his  principals  are:  he 
cannot  act  as  principal  without  Tiolating  his  oath. 
Iq  all  sales  to  a  broker,  it  is  always  taken  for  granted^ 
that  there  is  an  unknown  principal;  but  here  Beed 
contracts  as  principal,  and  parol  evidence  cannot  sub^ 
stitute  for  him  another  principal ;  and  it  is  not  com- 
petent to  Wilkins^  after  he  has  written  that  he  has 
sold  to  Beedy  to  say  he  has  sold  to  the  Defendant. 
The  mention  in  the  bought  note  of  the  Defendant's 
bills  to  pay  for  goods  bought  on  BeeS%  account,  makes 
it  dear  that  Beed  is  the  prmdpal,  and  that  the  De- 
fendant is  to  be  brought  in  as  a  collateral  security.    If 

so. 
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1817.       8O9  the  Defendant  cannot  be  made  respoiiaible  in  tliia 
form  of  actios.     If  this  were  an  acticm  against  liie  De« 
fimdants  for  die  price,  and  they  set  up  the  atatvte  of 
fraads  as  a  ddenot^  wonld  not  the  invoice  of  the  goods 
to  Beed  be  condnsiTe  that  the  Defendants  w6re  only  eol* 
latenl  seciiritieB  ?    The  cases  of  Additon  y.  Gandasseqm 
and  Paienon*Y*  Qandassequi  are  in  point  with  the  B^ 
'  fandaot.    If  Beedf .  whether  broker  or  not,  had  bought 
tkoK  goods,  and*  the  Defendant  bad  not  been  known  in 
the  transaction,  and  it  had  afterwards  appeared  thai 
JUed  was  dealing  as  agent  for  the  Defendant,  then  the 
•  Defendant  would  have  been  chargeable,  but  the  Bo* 
fendant  being  known  and  seen,  it  must  be  tak^i  that 
the  goods  were  isold,  not  on  the  credit  of  the  De&fidAnt, 
who  att^ds,  and  is  seen  throughout,  but  otBeed;    No 
answer  can.be  given  to  the  question  put  by  the  Courts 
how  came  BeetPs  name  to  be  inserted  in  the  bou^t  note  ? 
Meed  knew  that  he  intended  to  sell  to  the  Defendant! 
he  tb^r^ore  kn^w  that  he  should  be  able  to  pay  with 
the  Defendant/s  bills»  who,  he  knew,  would  pay  in  btlls. 
The  statute  of  frauds,  requires  this  'contract  shall  be  in 
writing..    If  you  niay  substitute  anotb^  pmroi  contract 
for  it,  the  efiect  of  the  statute  is  at  an  end..    It  is  clear 
that  the  Plaintifis  had  recently  sold  goods  to  Eeed,  and 
therefore  it  is  probable  that  he  sold  these  also,  inasmuch 
as  both  are  in  one  invoice  made  out  by  Clarke  to  Beed. 
Wilkim  does  not  say  he  sold  to  the  Defendant :  he  ad- 
mitted Beed*s  credit  was  good  to  a  certain  extent,  but  be 
pretended  it  was  not  good  to  the  value  of  these  goodi« 
It  was  a  question  for  the  jury,  whether  to  believe  Bei^ 
or .  WiUdns.    Beed  sweans  he  had  no  authority  from  the 
Defendant  to  pledge  his  credit;  and  if  he  did  it  with- 
out authority,  the  Defendant  would  not  be  bound.   EeeA 
did  not  become  embarrassed  till  the  February  followjog* 
The  Defendant  applies  to  Beed  generaUy,  to  know  if 
Beed  can  buy  any  wools,  not  directing  him  to  any 

penon 
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person  in  particular,  but  promisiag  tbat  if  bercMHii  b6  tha        1817* 
DefeodanC  wiB  jpve  Seed  id.  per  lb.  5  and  nWdnih  Xf hb     "  JT-^  ^ 
had  no  sympathy  wilfa  the  Defendant,  remits  to  Beed  ^. 

hii  brokerage,  beoaufle  Heed^s  profit  on  the  goods  was  so  .Hab«. 
small.  There  cannot  be  two  prindpals.  Hiere  may  be 
a  principal  and  a  guarantee.  The  written  documents,  «c- 
Gcmling  to  the  opinion  of  ^  Chief  Justice,  here  deserve 
the  more  credit,  because  all  the  facts  are  known  to  all 
the  parties.  Fraud  is,  where  part  of  the  matter  is  secret. 

DaZ^las  J.  We  are  not  called  on  to  decide  in  thb 
case,  whether  ihe'viBrdict  of  the  jury  be  right  or  wrongs 
but  whether  it  be  so  clearly  wrong  that  •  a  new  trial 
oug^  to  be  hadf  The  case  was  left  to  the  jury  by  my 
Lord  Chief  Justice,  upon  a  question  of  fraud,  and 
the  jury  have^  on  the  whole,  drawn  a  conclusion,  that 
this  Was  a  contrivance  between  the  Defendant  and  Beed 
for  the  purpose  I  have  mentioned ;  and  this  was  kgiti* 
mately  a  question  for  the  jury.  They  have  believed 
WilkinSf  and  disbelieved  Reed;  and  if  I  draw  the  atten- 
tion of  die  Ooitrt  to'  the  emience  of  Reed ;  much  of  it 
sgrees  with  the  evidence  of  WHkins.  Reed  first  goes 
to  Wilkins  without  Hart,  and  the  representations  he 
then  made,  if  Hart  had  not  appeared,  would  not  have 
bound  Hart:  but  Hart  himself  goes,  bargains  with 
Wilkins  for  the  goods,  sees  them  weighed,  and  they  are 
delivered  to  Hart ,-  and  therefore  this  does  appear  to 
be  a  direct  contrivance  between  Reed  and  tiart,  to  get  . 
these  goods  in  extinction  o(  Reed's  debt  to  Hart.  When 
Haft  enquires  about  the  we%ht  and  quantity,  and  has 
the  final  delivery,  can  any  one  doubt  that  this  confirms 
WSHrufs  statement,  that  Hart  was  the  principal,  and 
Reei  only  the  agent?  In  Kembte  v.  Atiinsi  the 
struggle  was,  whether  the  bought  note  should  prevail, 
in  which  was  die  name  o£Kemble^  That  case  was  pre- 
cisely similar  to  the  present;  but  I  do  not  put  the  de- 
cision   ^ 
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daon  upon  that  case,  or  upon  any  other  case ;  but,  oo 
the  facta,  I  think  this  is  a  contract  made  by  Bjtfd^  as 
agent  oZHart  and  Co.,  and  though  it  is  not  neoessuy 
to  decide  on  that  point,  I  think  the  verdict  was  rigfatt 


Park  X  It  is  the  constant  course  to  shew  by  parol 
eridence^  whether  a  contracting  party  is  agent  or  prin- 
cipal. This  evidence  was  properly  admitted.  Tbtnat 
question  is  upon  the  efiect  of  the  evidence.  The  qoes* 
tion  is,  whether  the  verdict  is  against  the  whole  evi- 
dence in  the  cause,  or  against  the  weight  of  the  evidence 
in  the  cause.  Thif  is  a  case  in  which  the  veiy  written 
documents  themselves  are  impeached,  on  the  ground  of 
the  transactions  between  the  parties ;  and  therefore  tlie 
difficulty  is  not  answered  by  putting  them  on  the  side 
of  one  witness  against  another  witness.  This  does  v^ 
pear  to  be  a  juggle  between  the  two  parties,  to  defraud 
the  I^aintiiBs,  and  therefore  there  ought  not  to  be  aneir 
trial. 

BuRRouGH  J.  •  My  Lord  Chief  Justice  properly  ad- 
mitted the  evidence,  and  properly  left  the  case  to  the 
jury.     I  can  find  no  &ult  with  the  verdict  of  the  jury^ 

and  the  rule  ought  to  be 

Diseharged. 


feh.  k. 


Wheelwright  t;.  Jutting,  Bail  of  Fles. 


B«U  are  not      ^AVGHAN  Seijt.  had  on  a  former  day  obtained  a 
f^cog^Lmx  ^^  nisi  to  stay  proceedings  in  this  cause  agaimt 

fbranycanie    the  bail;   one  ground  whereof  was  alleged  in  the 

ofactioawhich  rule  to  bc,   that  aU  daims  which  the  Plaintiff  had 

M  not  tuted  in 

the  iffidavit  ^ 

wbereon  die  Dcfendaat  is  holdca  to  bail* 

on 
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.  VQ  the  Defimdant  by  reason  of  the  reoognizance  stated 

•  in  the  dedajratjODy  had  been  satisfied  in  an  action 
tMCMght  by  the  Flainti£Bi  in.  the  Court  of  Kfng^s  Bench 
e^^ainst  £.  J.  SimmonSf  the  other  bai],  with  costs,  but 
this  ground  he  afterwards  abandoned,  the  sum  paid  by 
Stmnums  not  satisfying  the  extent  of  the  liability  of  the 
bail  aecording  to  the  practice  of  this  Court.  The  Piain- 
tiff*had  arreted  the  Defiindant,  and  in  bitf^iiffidavit  to 
hold  to  baily*  he  had  not  stated  that  the  Defendant  was 

•  ioc|ebted  to  him  on  any  other  canse  of  action  than  on  a 
bill  of  exchange*  In  his^edaration  he^addeda  count 
for  goods  scdd  and  delivered,  he  obtained  judgment  by 
default,  and  upon  the  execution  of  a  writ  of  inquiry,  he 
recovered  for  the  goods:  sold,  which  were^  in  truth,'  tl^ 
.consideration  of  the  bill,  and  he  gave  no  evidence  on 

his  count  on  the  bill.  And  Faughan  contended,  that 
the  Pl4Jnti£^  having  (ailed  in  (he  ori^nal  action  to  prove 
that  ddn,  for  which  alone  the  bail  had  become  respon- 
sibly could  not  transfer  the  liabiliQr  of  the  bail,  to  cover 
another  debt,  for  which  they  had  never  engaged  them- 
selves mer^y  by  combining  other  causes  of  action  in 
the  dedacatipn  against  tiie  principal  He  cited  Caswell 
V.  Coare  (a),  to  shew  that  this  Court  had  recognized  the 
priodple. 


1817. 


Best  Seijt  shewed  cause.  He  referred  to  DaU  v« 
Jaknson  (i).    CasweU  v.  Coare  is  very  distingmshable. 

Faugian  supported  his  rule. 

Qaxxas  J.  When  we  look  to  what  is  tedmical,  we 
find  no  difference  of  opipion  in  the  ofl&cers,  or  in  the 
Court :  when  we  look  to  the  books  of  practice^  the 
text  is  pontive:  when  we  look  to  the  reason  of  the 


(a)  Ante,  II.  107. 

Vox,.  VII. 


{k)  iJSi/.&Pi^.aoj. 


tbiog, 
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1817.  thing,  it  ig,  that  if  bail  are  told  there  la  a  debt  of  %6yL 
'due  on  a  bill  of  exchange,  they  shall  not  be  liable  fer 
goods  sold  and  delivered.  Tlie  bail  ought  to  knoir 
the  extent  of  their  responsibility,  else  it  is  a  firand  on 
them. 


Whbel- 

WRIGHT 
JtJTnKO. 


Pabk  J.  The  case  of  DM  v.  Mtnsan  has  nothing 
to  do  with  the  question.  I  may  agree  to  be  biat  far  a 
friend  on  a  bill  of  exdiangei  yet,  if  he  haa  been  ex- 
travagant in  taking  up  clothes  from  a  taylor,  I  may 
say  I  chuse  to  have  nothing  to  do  with  it 

BuRROUGH  J.  No  judge  makes  an  order  wilhoiit 
having  the  affidavit  before  him. 

Role  absolute. 


•^      Feb.  6.  MoRRicE  V.  HuRRY  and  Another. 

The  Court  mtt    QHEPHEMD  SoHcitor-General  shewed  cause  aininst 
not  change  the  A-l  i    ^      t  .i.  ^  »      »      .     V^      -• 

venue  in  an  *  "^"'^  ^^  change  the  venue  from  London  to  Lancia 

action  upon      sUte,  (which  VougAan  Seqt.  had  obtained  on  the  usual 

*"y  ^"*"  ^-  affidavit  that  the  cause  of  action  arose  at  Liverpeelj)  da 
strument;  the  I'^'^^f     •» 

excq>tion  not  the  ground  that  the  action  was  an  action  of  assampdi 
being  confined  n^n  a  written  instrument^  viz.  a  charter-patty,  as 
not^and*WUs  appeared  by  the  declaration.  In  Whitburn  v.  Staines  (n^f 
of  exchange,  in  assumpsit  on  an  award,  not  under  seal,  this  was  held 
a  sufficient  answ     to  the  like  motion. 

Vaughan^  in  support  of  his  rule,  insisted  that  the 
exception  was  confined  to  actions  on  bills  of  exchange 
and  promissory  notes. 

But  the  Court  discharged  the  rule. 

(tf)  xBoi.  i^  PulL  35S* 
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Anonymous,  •       ^^^*  6. 

TJTULLOCK  Seijt.  moved  for  security  for  costs  from  If  one  Plaliififf 

one  of  several  PlaintMfi,  who  resided  in  America.  »>«»nthiscoun. 
.  try  and  liable 

the  others  resi£ng  here.     Vaitgkan  Serjt.  contra^  cited  for  costs, 

Mac  QmneU  v.  Johnstone  (a).  though  an- 

other is  resMefft 
abroad,  the 

Dallas  J.     When  the  Defendant  has  one  Plaintiff  Co**"  will  not 
resident  here,  who  is  liable  for  the  costs,  it  is  not  ne-  ^^  to  give  se^ 
cessary  to  compel  securit\'  from  the  non-resident  Plain-  curityfor  the 
iiS^  who,  at  all  events,  furnishes  an  additional  resort.       ^^^*' 

Rule  refused.    . 

{a)  tEastf4si' 


Partridoe  v.  Eraser  and  Another.  ^^^.  ^ 

ltX>PLEY  Serjt.  moved  to  set    aside   a  judgment^  The  omlssioii 

entered  op  ia  pursuance  of  a  joint  warrant  of  ^^  indorse » 
•UxMRiey,  d«Gui2anced  for  payment  on  3  ist  December^  of  a^wan^^  of^ 
740/*  and  interest,  but  which  had  been  given  upon  the  attorney  is  a 

terms  expressed  in  a  letter  from  the  Plaintiff  to  the  "«»««of  cen- 

^  sure  on  the 

JQefeoliaatfl^  that  the  money  should  be  paid  by  in^  attome>'who 

atalmenta  of  which  the  first  had  not  become  payable  at  prepares  it,  but 

the  time  of  the  execution,  and  that  the  Plaintiff  was  not  ^T^a^r^ 

10  proceed  hostilely  against  the  parties,  unless  he  con*  judgment. 

ceived  there  was  danirer  of  their  -feilure;   and  the     J^f^.'*"^' 

0  '  who,  having 

plaintiff  had  stated  to  the  Defendant  Frasa-,  that  he  the  joint  secu* 

did  not  apprehend  dadirer  from  him,  but  that  he  did  ^^  ^^  *^^ 

-rr  o  Defendants, 

has  engaged  not  to  proceed  hostilely  against  the  parties,  unless  he  conceives  there  is 
danger  of  tiheir  faUnre,  is  at  liberty,  on  the  increase  of  his  risk  by  the  failure  of 
€me,  immediately  to  enforce  his  judgment  against  the  other. 

X  2  from 
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1317.       from  the  otber  Defendant,  and  therefire  he  entered 

^      '^         up  execution  airainst  both.      He  moved  upon  two 
Partridge      ».  »  « 

y,  grounds,  first,  that  the  agreement  contained  in  the 

Fraser.       letter  was  the  real  defeazance,    which  was    neither 

<<  written  on  the  same  pspw  or  parchment  on  which 

the  warrant  of  attorney  was  written,"  nor  was  any 

*<  memorandum  th  writing  made  on  such  warrant,  coa- 

tuning  die  substance  and  effect  of  spch  defeazance,** 

pursuant  to  the  rule  of  this  court,  (a)     Morell  v.  Dubosi 

and  SonneraL  {b)    Mansfield  C.  J.  was  there  of  opinion, 

that  the  meaning  of  the  rule  was  the  same  as  the  intent 

of  a  part  of  the  annuity  act,  that  it  might  appear  upon 

what  terms  the  judgment  should  be  entered  up,  and 

execution  taken  out;  and  that  it  was  a  clear  and  gross 

irr^ulartty. 

But  The  Court  said,  that  they  had  held  in  the  last 
term  that  the  circumstance  of  a  defeazance  not  being 
indorsed  on  a  warrant  of  attorney  was  a  cause  of  cen* 
sure  on  the  attorney  who  prepared  k,  but  constituted 
no  ground  of  avoiding  the  warrant  of  attorney,  or  the 
judgment  entered  thereupon,  and  i^fiised  to  grant  upoo 
that  point  eren  a  rule  nki.  They  also  referred  to 
Sham  V.  Efoans  (c),  decided  in  the  Court  of  King's 
Bench. 

Upon  looking  at  whidi  case,  Copley  said,  that  h* 
abandoned  the  first  point,  but  he  renewed  his  applica- 
tion,  upon  the  ground  that  the  judgment  on  the  war- 
rant of  attorney  had  been  entered  up  against  good 
failh. 


(a)  Regaia  generaluf   Mit^.         (h)  jintefUlftsS' 
Termf  43  Oeo.  3.,  3  Boj.  ^  PuU.        (c)  14  Eojtf  576. 

310 

Dallas 
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D AULAS  J.     The  other  Defendsnt  fiuKng,  the  Plain-  181 7. 

lifiF^s  security  is  lessened;  and  therefore  the  Phintiff  >'""^'-T^ 

may  proceed  against  the  Defendant  who  makes  this  -      .^, 

application^  FaAsaar 

Rule  refused* 


Ritchie  v.  Bowsfieed.  ra.  6. 

n^HIS  was  an  action  brought  against  the  master- of  a  Wlierr*  upoa 

ship  for  running  down  the  Plaintirs  vessel.  Upon  JjjJ^^J^^' 

4he  trial  of  the  cause  at  Westminster ,  at  the  sittings  after  ence  of  law 

Michaelmas  term  i8i6,  before  Gibbs  C.  J.,  it  appeared  *™m  ^  ^ 

that  the  damage  wasi  done  in  the  ^Thames,  at  a  time  when  ^^n^^ed  at  the 

the  Defendant's  vessel  had  a  pilot  on  board,  as  required  triaUtbc  Court 

by  the  new  pilot  act  (a),  and  the  Plaintiff's  had  none^  ^^  •omeiimct 

and  it  was  doubtful  on  the  evidence  in  which  of  the  two  ^^  though 

ahips  the  misconduct  was,  but  no  evidence  was  given  of  the  point  wu 

any  interference  by  the  Defendant  with  the  pilot^s  ma-  ^^^^*"  ^' 

nagement  of  his  ship.     The  jury  found  a  verdict  for      The  pilot 

the  Plaintiff  with  considerable  damages.  ^^^5^  ^*  3*' 

c.  39.  J.  30. 
which  diniiett 
Best  Serjt.  in  this  term  moved  for  a  new  trial,  upon  that  no  maiter 

the  crround  that  inasmuch  as  the  Defendant  had  com-  ^  o^n^J^  "^l 

be  aniwerablo 
plied  with  the  requisitions  of  the  act,  the  verdict  in  for  lou  or  da- 
point  of  law  ought  to  be  for  the  Defendant,  for  that  the  °**g«  occation- 
only  action,  (if  any,  seeing  that  the  presumption  of  mis-  duct^oMaMrft^ 
.OBoduct  was  against  the  Plaintiff,  who  had  no  pilot  on  gence  o£  ahy 

board;)  which  could  have  been  maintained. in  this  cas^  ^^  ^  "^ 

confine*  the  ex  ■ 
would  have  been  against  the  pilot     He  admitted  that  emption  to  low 

he.  waa  not  aware  of  the  act  at  the  time  of  the  trial,  and  or  damage 

tbeiefbre  did  not  then  make  the  objection,  but  whew  ^PP«^S  ^ 
^.     -  _  .  T  the  piloted 

ttie  bw.  went  to  the  merits.    It  was  competent  now  to  ship  and  cai^ 

but  extendi  to 

X  S      .  raise  "l*^ 
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18  iZ*  *    zaise  the  ol^tioD»  as  had  been  done  in  GUI  v.jDkh- 

^tT^jj^     bp  {a)  -i   and  this  point  had  sucoeeded  in  Betmei  ▼• 

V.  Mdka.  (b)     There  was  a  wide  difference  between  ap* 

fiDW8Fi£ZJ>*   plying  to  the  Court  on  a  fact  not  proved,  and  foondiiig 

an  application  on  a  consequence  of  law  i-esulting  on  a 

fact  proved.    The  Court  granted  a  rule  nisi. 

Lens  and  HvUock  Serjts.  shewed  cause.  This  act  is 
quite  misconceived^  when  it  is  applied  to  the  case  of  one 
ship  running  down  another.  The  30th  section  is  con- 
fined to  damages  that  arise  to  the  cargo  of  the  same  ship, 
iiot  to  the  case  of  an  action  brought  by  the  owners  of 
one  ship  against  the  owners  of  another  ship.  Th^ 
words  <^  loSs  or  damage''  for  which  the  master  of  a  ship 
is  not  to  be  answerable,  are,  like  the  loss  or  damage 
which  by  the  next  clause  he  is  not  prevented  from  reco- 
vering, <<  loss  or  damage  upon  any  contract  of  insurance 
or  other  contract  relating  to  the  ship  or  vessel,  or 
any  cargo  on  board  the  same.*'  And  to  put  the  matter 
out  of  all  doubt,  5.  31.  expressly  provides,  that  the  act 
***  shall  not  extend  to  deprive  any  persons  of  any  remedy 
by  civil  action  against  pilots  or  other  persons,  which  thejr 
might  have  had  if  that  act  had  not  been  passed.''  It  was 
clear,  that  if  this  act  had  not  passed,  the  present  action 
%vould  have  lain.  The  preceeding  sections,  26,  27,  28, 
and  29.  must  also  be  read  together,  and  then  it  will  be 
plain  that  the  30th  section  does  not  apply  to  this  case. 

Best^  in  support  of  his  rule,  was  stopped  by  the 
Court. 


{a)  AntCf  193.    Gill  V.  Dioi-  4s  Geo*  3.,  wouM  not  bate  le- 

kp*    In  that  cat^  upon  the  firtt  galized  a  Britub  adventure  ina 

tpalf  Lefu  Serjt.  was  understood  Parh^uise  bottom,  within  tlie 

by  Gihbs  C  J,  to  have  referred  to  limits  of  the  South  Sta  Com- 

the  ctat.  45  Gea^y  only,  which,  pany. 
inthout  the  aid  of  .the  statute        {b)  Jbikt  %$%* 


DiixAa 
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Daixas  J.  The  thirtieth  section  of  the  statute  seems 
to  roe  empbadcfdly  to  apply  to  this  case  more  than  to  any 
other;  for  the  steering  of  the  ship  is  the  act  of  the  pilot, 
and  it  is  in  the  steefage  of  the  dup,  that  the  other  is 
ran  down.    There  is  nothing  in  the  otgection* 

Park  J.  Is  net  the  running  down  of  one  ship  by 
another  a  loss  or  damage?  I  can  hardly  conceive  a 
case,  in  whidi  the  act  of  the  pilot's  steering  a  ship  can 
injure  the  goods  cm  board  the  same  ship. 

The  Court  upon  other  grounds  indulged  the  Plalnttfi 
^nth  a  rule  absolute  for  a  new  trial  on  payment  of  costs. 


8U 


Sparks  v.  Spink. 


V 

Feb.  7. 


VJUGHAN  Serjt.  had  obtained  a  rule  nisi  to  set  AntrrMtwith- 

aside  the  service  of  a  writ  for  irrefirularityt  and  to  1?  ***®/^'  ** 

©  i^»  the  palace  ts no 

discharge   the  Defendant  out  of  custody,   upon  the  gnnmdfordis* 

ground  that  he  was  arrested  within  the  verire  of  the  chai:ging  tte 
*  ^  DtfeitdantQUt 

P»*a«e.  ^f  ciutody. 

He  now  attempted  to  support-his  rule. 

Paric  J.    If  those  who  have  jurisdiction  are  injured, 
it  is  for  them  to  con^plain. 

.  BuRROUGH  J.  It  has  been  dedded  twenty  years 
sgq  upon  solemn  argument,  and  in  many  cases  since, 
that  the  circumstances  afford  no.groun^  of  discharge. 

Rule  discharged  with  costs. 


X  4 
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^fh.  7.  HiciLiKG  and  Al^other  v.  Hardet. 

If  a*bttyer  payc  HTHE  Plaintiff  declared  on  a  bill  of  excbange^  drawn 
fcSiS^  Ac*  by  the,Def«idant  on  Brawn  for  xum-afioeptance^ 
dnweerefoset  and  for  goods  sold  and  deHTeied.  Upon  the  trial  of 
to  accept,  the  caui^  .at  Guildhatty  at  the  attings  after  Mirkarlmas 
wilb^Lm  term  1816,  before  Gibb$  C.J.,.tlie  Plaintiff  went 
it  may  be  again  Hpon,  and  proved,  his  case  for  goods  sold  and  ddi- 
r^°'5^  "^  yered,.  which  were  oranges  sent  from  Si.  MbAa^s  to 
jiggar^(\ie  LandoTif  buthis  witness,  on  cross-examination,  ad- 
bolder  is  not  mitted  that  the  Defendant  had  remitted  to  the  Plaintiff 
boiMid  again  to  j^^^  «/.  ificAod's  a  biU  drawn  on  A^TOi,  in  Zoittiw, 
Nortoretum  for  the  amount;  but  that  Brtmn  bad  said  he  would 
^^^1^  not  accept  it,  became   the  goods  were  not  packed 

seller  of  goodi,  according  to  order;  but  that  the  Defendant  afterwards 
eumg  for  tbe  said,  thiat  the  goods  were  properly  packed  and  approved, 
S3g^t  D^  and  if  the  PlatoUff  would  again  present  the  bUl,  Braa>n 
fendant's  bill  would  ao^ept  it.  The  witness  could  not  prove  that  the 
^^ ^Jdf  *  *^^'^  ^^  ^^  regularly  presented  to  Bnmn  for  accept-  * 
non-accept-  «  BUCOf '  and  refused,  either  on  the  first  occasion,  or 
ance,u  bound  subsequently,  but  he  produced  the  bill,  from  tbe 
i^was  duly  Plaintiff's  custody,  unaccepted.  For  the  Defendant 
presented  for  it  was  objected,  that  before  the  Plaintiff  could  re- 
acc^ceand  ^^^  ^^  j^j^^  ^f  the  goods  sold,  he  must  account 
qua  re.  for  the  bill,  (by  receiving  which  the- debt  had  jrimd 

facii  been  extinguished,)  with  the  same  precision 
as  if  this  were  an  action  on  the  bill;  and  Hebien 
y.  Hartsink  (a)  was  dted,  where  Lord  Kemfouy  C.  X 
held,  that  if  biDs  are  given,  they  must  be  presumed 
to  be  paid,  unless .  the  9ontrary  be  shewn.  Gibbi 
C.  J.,    recollecting  the  case  of  Bishop  v.  Bawe  {b)^ 

(a)  4  <&/•  46.  (^  3  Mauk  &  &/W.36S. 

reserved 
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ireserved  the  point,,  but  .did  not.  promise  a  rule  niHf 
snd  the  jurjr  found  a  verdict  for  the  PlaintiE  . 

Besf  SetjL  had  in  this,  term  obtained  a  rule  nisi      HAiiraar. 
to  set  aside  the  Terdict,  and  enter  a*  nonsuit^  against 
whidi 


Oepiet/  Seijt.  now  shein^ed  cause.' 

Besit  in  support  of  his  rule,  urged,  that  the  statute  of 
Arm  (a)  positively  enacts,'  that  <*  if  any  person  accepts 
any  bill  for,  or  in  satisfaction  of  any  former  debt,  the 
same  shall  be  esteemed  complete  payment  of  such  debt, 
if  the  person  doth  not  take  his  due  course  to  obtain 
payment  thereof."  And  though  this  statute  applies  only 
to  inland  bills,  yet,  as  if  was  passed  for  the  purpose 
of  putting  them  on  the  same  footing  as  foreign  biQs, 
it  is  evidence  what,  the  law  is  with  relation  to  foreign 
bills.  In  Steadmanr.  Gooch  (£),  Lord  Kenyan  C.J. 
expressly  held,  in  an  action  for  goods  sold  and  de^ 
livered,  that  it  was  incumbent  on  the  Plaintiff  who 
had  taken  three  promissory  notes  for  the  amount  of 
his  debt,  to  shew  that  the  bills  were  in  default.  *  Even 
the  Defoidant's  admisnon  that  the  bill  had  not  been 
accepted,  would  not  do  away  the  want  of  protest.  If 
the  Plaintiff  did  not  chuse  to  carry  the  bill  a  second 
time  for  acceptance,  and  to  receive  that  as  payment,  he 
shouM  have  returned  it.    ' 

DALtAS  J.  In  Mussen  v.  Price^e)^  it  washeld,  that 
if  the  Plaintiff  take  a  bill  in  payment^  which  turns  oot  to 
be  unavdlin^  he  may  immediately  recur  to^  and  pro- 
eeed  on  his  original  demand.     No  case  is  necesaary 


(«)  3  &  4  Ann.  c.  9. 
(i)ii8;^.4. 


j.f. 


(e)  4  Basff  147- 


to 
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1817. 


to  prove^  tbst  if  a  faiU  be  «diibited  to  the  person  wlic» 
gave  it,  and  be  adiosits  it  it  not  accepted)  it  is  not 
incnmbent  on  the  holder  to  present 'it  for  acceptance 
again*      All  the  Defendant's  argoment  woold  have 
arweib  if  the  Plaintiff  had  taken  the  bill  for  aooqpc* 
ance  the  second  time ;  but  the  Court  are  nnaninonsy 
that  the  Defendant  having  the  goods,  as  soon  as  the 
drawee  refused  for  a.  moment  to  accept,  the  right  of 
action  was  well  vested.     As  to  the  last  point,  that  the 
Pkintiff  oi^ht  to  have  returned  the  bill,  the  Defendant 
afver  moved  on  that  ground,  but  there  is  nothing  in  it. 

Role  discharged. 


TeB.  7. 


Levy  v.  Lord  Herbert. 


The  Defend-  HpHE  PJaintiff  declared  on  an  agreement  between  the 
^S'o?  parties,  whereby  the  Defendant,  in  consideration  af 

of  tettiain8»  of  the  ten  several  sums  of  500/.  (making  together  the  sum 

seoL  each,  to  ^  jooot)  to  be  paid  to  him  by  the  Plaintiff  in  manner 
seal,  oil  or  be-  ^  *  k-  j 

fore  xBth  £^  thereinafter  mentioned,  agreed  that  he^  the  Defendant^ 
iember^xoL  woold,  Qtt  oi'  before  the  x8th  day  of  Septembetf  at  his 
iuod  wwanti  ^^'^  ^^^^  make,  seal,  and  duly  execute  and  ddrver 
of  attorney  to  |o  tbe  Defendant  ten  several  bonds  or  obligations  in 
confess  judg-  i^ri^ng^  respectively  binding  himself  and  his  heirs,  each 
•ach  form,  and  ^  4000/.,  conditioned  to  be  void  either  in  the  event 

tooontaincuch  of  the  Defendant  dymg  in  the  life-time  of  his  firther, 
clauses,  as  the 

Plaintiff's  counsel  should  advise  or  reijuire ;  and  the  Plaintiff  agreed  that  he  vpaM, 
on  receiving  the  boads  and  wstnnts  of  attonity  duly  executed,  pay  the  Defendant 
ten  turns  of  500/*  And  in  case  the  Plaintiff  should  net  find  k  eoaroiitat  oa  Mk 
Siptember  to  pay  those  sums,  the  bonds  and  warrants  of  attorney  should,  on  that 
day,  be  deliyered  by  the  Defendant  to  7*.  IFI  as  escrows,  to  be  held  until  the  Plain- 
tiff should  pay  theae  anaik  la  declariqg  agaimt  the  Defeadint  for  not*  execatiag 
the  bonds' on  z8di  Septemberj  it  was,  zst,  held  fuffident  to  allege  that  the  Plaintiff 
was  ready  aad  willbg  to  pay  on  receiving  the  bonds,  and  ready  to  do  all  things  on 
his  part,  without  averring  an  actual  oflcr  to  pay,  or  readiness  to  aecepl  the  bodds. 

adly.  It  was  held  uoaeceseary  to  aver  that  the  Phuatiff '•  ceuMtlhad  adviied  or 
required  a  certain  bond,  aad  notice  to  the  Defendant. 

10  the 
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the  Eati  €£ Pembroke,  or  in  d|e  event  of  the  DcfimdASt       18I7. 
survmng  his  father,  and  paying  the  Plaintiff  within 
three  calendar  mondis  after  the  EarPs  deeease  2000L, 
with  interest  from  the  time  of  the  Earl's  decease  wad 
tea  several  warrants  of  attorney,  to  suffer  judgment 
agttnst  the  Defendant  in  actions  of  debt  upon  those 
bonds  for  the  penalties,  besides  costs^  in  default  of  pay- 
ment of.  the  principal  or  interest,  or  any  part  thereef ; 
the  bonds  and  warrants  of  attomqr  to  be  in  snch  foroi, 
and  to  contain  such  clauses  or  agreements,  for  the  par<> 
pose  of  afiectuating  the  intention  of  that  agreeaient^ 
as  the  Plaintiff's  counsel  should  advise  or   require. 
And  the  Plaintiff  thereby  agreed  that  he  would  on  or 
before  the  18th  September^  on  receiving  the  bonds  and 
warrants  of  attorney  duly  executed,  pay  the  Defendant 
the  ten  several  principal  sums  of  500/.,  (t<^;ether  joobL) 
And  it  was  thereby  agreed,  that  in  case  the  Pkintift' 
should  not,  on  or  before  the  i8th  day  of  September 
find  it  convenient  to  pay  the  Defendant  those  ten 
sums  of  5002.,   then  the  ten  several  bonds  and  war> 
rants  of  attorney,  duly  conditioned,  signed,  and  sealed 
by  the  Defendant,  should  on  1 8th  September  be  delivared 
by  the  Defendant,  at  his  costs,  to  T.  Wright^  as  escrows, 
to  be  by  him  held  and  retained  as  such,  until  the 
Plaintiff  should  pay  the  Defendant  the.  said  tm  several 
sums  of  500L,  &nd  upon  payment  of  such  sums,  to 
be  delivered  to  the  Plaintiff  for  his  benefit.     Provided 
that  in  case  either  the  Defendant,  or  the  Earl  of  Pem^ 
broke^  should  depart  this  life  on  or  before  the  i8th 
September^  that  agreement  should  be  void.    And  after 
averring  mutual  promises  for  performance^  the  Plaintiff 
allied  that  the  Earl  was  still  living,  and  that  although 
he,  the  Pkintiff,  was  afterwards,  on  the  i8th  Sqftember^ 
ready  and  willing  to  pay  the  Defendant,  on  receiving 
the  bonds  and  warrants  of  attorney  in  ibe  agreement 
mentiesoedy  duly  executed  as  therein  mentioned^  the 

ten 
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ten  several  {Mrindpal  sums  of  500/.)  (together  5000/!) 
whereof  the  Defendant  had  due  notke;  and  althougb 
the  Plaintiff  had  always  from  the  time  of  making 
the  agreement  hitherto  been  ready  and  willing  to  per- 
form,  fhlfil,  and  keep  all  things  therein  contained  oa 
his  part,  whereof  the  Defendant  had  notice^  yet  tk^ 
Defendant  did  not  nor  would,  although  requested,  at 
his  costs  make,  seal,  and  duly  execute,  and  deUver 
to  the  Plaintiff  either  before  or  on  i8th  September^  ox 
at  any  time  since,  the  ten  several  bonds  or  obligations, 
or  the  ten  warrants  of  attorney  in  the  agreeoaent  men- 
tioned, but  refused  so  to  do,  contrary  to  the  agreement, 
and  the  Defendant's  promise;  and  afterwards,  on  5th 
Octcber^  discharged  the  Plaintiff  from  any  fiivther  per- 
formance of  the  agreement,  or  any  thing  therein  con- 
tained on  his  part,  and  to  be  performed  and  fulfilled 
contrary  to  the  effect  of  the  agreement,  and  of  the  De- 
fendant's promise. .  The  Plaintiff  in  his  second  coQBi 
stated  the  agreement  in  the  !(ame  terms  as  in  the  first 
count,  and  averred  mutual  promises  between  the  Plains 
tiff  and  Defendant ;  and  that  the. Earl  of  Pembroke  was 
still  living;  and  that  although  he^  the  Phlnti^  did  not 
pay  the  Defendant  these  ten  several  sums  of  500^  om 
or  before  i8th  September^  and  although  the  Defendant 
was  afterwards,  on  i8th  September,  requested  by  the 
Plaintiff  so  to  do,  yet  the  Defendant  did  not  at  his  own 
costs  or  otherwise,  on  1 8th  September,  nor  at  any  time 
since^  deliver  the  ten  several  bcmds  and  ten  warrants  of 
attorney  so  respectively  duly  conditioned,  and  signed, 
•and  sealed  by  the  Defendant,  to  T.  Wright,  to  be  retained 
by  him  as  escrows,  for  the  purpose  in  the  agreement 
mentioned,  but  omitted  so  to  do,  although  the  PlaimiiT 
was  afterwards,  on  ad  October,  ready  and  wOling  to  pay 
to  the  Defendant  the  ten  several  sums  of  500/.,  (together 
.5000/.)  whereofthe  Defendant  had  notice,  contrary  to 
the  effect  of  the  agreement,  whereby  the  PJaindff  had 

12  not. 
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4iot  only  lost  the  benefit  of  the  bonds  and  warrants  of 
attorney,  but  bad  also  been  necessarily  pat  to  great  ex- 
pences  in  and  about  the  preparing  himself  to  the  due 
performance  of  the  agreement  on  his  part,  and  in  and 
about  the  endeavouring  to  complete  the  same  with  the 
Defendant.  The  Plaintiff  averred  in  his  third  count,  that 
a  contract  had  been  entered  into  between  the  Defendant 
and  the  Pldbtiff  for  the  purchase  by  the  Plaintiff  at  and 
for  the  price  or  sum  of  5000/.,  of  divers,  to  wit,  ten  seve- 
ral post  obit  bonds,  and  ten  several  warrants  of  attorney^ 
conditioned  for  the  payment  collectively  of  2o,oooI. 
within  three  calendar  months  after  the  decease  of  the 
£arl  of  Pembrokej  with  interest  from  the  time  of  the 
Earl's  death,  and  to  be  void  in  case  the  Earl  should  sur- 
vive the  Defendant;  and  that  by  the  contract  it  was 
(amongst  other  things)    agreed,    that  the  Defendant 
should  at  his  own  costs  make,  seal,  and  duly  execute 
and  deliver  to  the  Plaintiff  such  bonds  and  warrants  of 
attorney,  and  thereupon  afterwards,  on  2d  October^  in 
consideration  of  the  premises,  and  that  he  the  Phiintifl^ 
-at  the  Defendant's  request,  would  procure  the  bonds  and 
wasrants  of  attorney  to  be  prepared,  and  made  ready  for 
execution,  the  Defi»idant  undertook  to  pay  the  Plaintiff 
as  much  money  as  the  costs  of  preparing  and  making 
snch  bonds  and  warrants  of  attorney  should  amount 
to,  whenever  after  the  same  should  be  prepared,  and  he 
the  Defendant  should  be  thereunto  requested.    And 
Jie  averred  that  he,  confiding  in  that  promise,  after- 
wards procured  the  said  bonds  and  warrants  of  attorney 
to  be  prepared  and  made  ready  for  execution,  and  that 
the  costs  of  so  making  wd  preparing  the  same  amounted 
to  a  large  sum,  whereof  the  Defendant  had  notice  and 
was  requested  by  the  Plaintiff  to  pay,  but  refused. 
The  Dc^ndant  demurred,  and  the  Plaintiff  joined  la 
demurrer. 

Blosset 
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]817.  ths^eiSajt  for  thedanunro*,  argued  that  the  natuK 

of  the  contract  was  such,  that  the  Defendant  was  to  re* 
ceive  the  money  before  he  executed  the  securities,  and 
therefore  the  first  count  was  bad,  because  the  Plain- 
tiff did  not  shew  that  he  wits  ready,  and  ofiered  to 
'  pay  the  money,  and  to  accept  the  Defendant's  aecurities, 
which  in  JtarUm  ▼•  jMm^  {a)  was  held  necessary.    In 
'Vjoemson  v.  JoTmsoh  (S),  on  the  precedent  of  which'  all 
the  succeeding  cases  had  been  decided,  the  Plaintiff 
averred  not  only  a  readiness  to  receive  tlie  malt,  and 
pay  for  it,  but  an  actual  tender  to  accept  the.  malt 
Feelings  however,  that  the  inclination  of  thd  Court  was 
8tr(»3gly  adverse  to  him  on  this  ppint^  he  abalndoqed  it; 
but  ur^ed,  that  the  declaration  was  defefctive^  becaiiselt 
did  not  shew  that  the  Plaintiff's  counselhad  advised  or 
required  a  bond  in  any  particular  form  :  the  Defendant 
was  not  bound  to  execute  any  bonded  warrant.  oC  attor- 
ney, but  such  as  the  Plaintiff's  counsel  advised  and  re- 
quired.   Thqr  were  to  furnish  the  Defendant  with  the 
form  which  they  required*      In'i  Ro.  Ah.  Condition^ 
there  are  many  authorities  to  this  effect*    If  I  am  bound 
to  enfeoff  such  man  as  the  obligee  shall  name;  he  is 
bound  to  name  the  feoffee. 

Best  Seijt,  who  was  to  have  argued  in  support  of  the 
declaration,  was  relieved  by  the  Omrt. 

Dallas  J.  In  WUJcs  y.  Atkinson  {c^Gtbbs  C.  J.  held  it . 
too  dear  to  bear  a  question,  that  an  averment  that  the 
Plaintiff  was  ready  and  willing  to  accept  and  pay  for  the 
oil,  without  averring  an  ofier,  was  good ;  and  that  no 
evidence,  ^ther  of  an  offer  or  readiness  was  necessary. 
This  is  a  contract  of  a  most  immoral  tendency,  and  we 


{a)  7  Term  Rep.  125,  (e)  i  MarjJ^  4X»- 

(if)  l&utf%o$. 


should 
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flhpiiid  be  YVj  ^ad  to  hdp  tbe  Defendrat  sgaiiiit  it  if       1817* 
we  conid:  but  we  cannat.     The  Def^dattt  btd  better 
wtthdraw  his  demurrer^  and  try  what  damages  a  jury 

wJUgJva  I^ocd^ 

Hj^rbert. 

BuRBouoM  J.  As  to  the  kttt  point,  the  meaning  of 
the  condiliaa  is,  that  if  the  Defendant  were  to  present 
Sttoh  bonds  as  the  Plaintiffs  eounsel  disspprored,  the 
Defendant  must  alter  them,  but  the  Ralntiff  was  not 
bound  to  consult  any  counsdi.  This  is  a  most  immoral 
contract. 


mtm 


Broww  v.  Milker  and  Another.  ^^^*  ^* 

TTHIS  was  an  action  of  indebitatus  assumpsit  ••  for  In  «» sctk»i 
wages  and  i^eward  due  and  payable  from  the  De-  ^^agw,  it  it 
fendluits,  as  owners  of  a  certain  ship,  to  the  Flainlifi^  not  a  part  of 
as  master  thereof,  on  their  retainer,  for  a  long  time  ^^^^  *°* 
before  then  elapsed.^    The  Defendants  pleaded  the  ge-  the  Plaintiff,  to 
n«ral  issae  and  the  statute  of  limitations.     The  cause  «^f^  '^^  ^« 
was  tried  at  a  sittings  at  Guildhall  in  this  term,  when  fre^ht. 
it  was  proved  that  the  Defendants  were  owners  of  the      ^  ^  ^^ 
ship  Wittiam  and  Mary,  wherein  the  Plaintiff,  in  i8oq,  JSL^e^"* 
went  as  tnaster,  on  a  voyage  to  Bussia^  where  he  was  Plaintiff '• 
detained  under  an  embargo  for  six  months ;  and  a  rea-  "S^^  ^^  wages, 
sonable  sum  for  his  wages  was  ten  guineas  per  month.  ^^  ^i^g  ^ 
It  was  proved  that  the  WiUiam  and  Mary  had  since  earned  no 
bten  seen  in  England^  but  it  did  not  appear  when  she  ^^^^^ 
retomed,  nor  how  she  was  loaded.    No  distinct  evi- 
dence was  given,  that  the  Plaintiff  came  home  in  her 
as  master,  nor  that  any  freight  on  that  voyage  wf$ 
earned  or  received.    The  Plaintiff  proved,  Uiat  one  of 
the  owners  had  in  1815  acknowledged  the  receipt  of  a 
letter  from  the  Plaintiff  stating  that  6%U  6s.  was  due 

to 


/ 
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1S17.  to  bim  far  five  numths  and  28  daya^  service^  «t  la 
^  "v*^  "^     guinaas  jMT  month,  and  bad  answered,  that  what  was 

^"^'^  the  Plaintiff'a  due  would  be  pud.  The  tame  owoert 
Mkuiia* .  in  a  second  letter,  professed  ignorance  of  the  busiaeaa^ 
and  referred  the  Plaintiff  to  her  solicitor,  adding  thaft 
^  «  as  the  other  parties  were  not  willing  to  pay,  she  ooald 

not  think  of  doing  it  herself."  .Hulhck  Seijt  for  the 
Defendant,  objected,  that  there  was  no  evidence  of  any- 
freight  bang  earned;  but  the  learned  Judge  who  tried 
thd  cause  thought  that  there  was  evidence  to  go  to.the 
juryi  and  directed  them  that  they  must  form  their 
opinion  upon  these  letters,  in  which  the  Plaintiff 
noticed  that  62^  6$.  wages  was  due  to  him,  and  the 
Defendant  did  not,  in  her  answer,  deny  the  fiict,  or 
the  service^  nor  rest  her  exemption  on  the  circumstance 
that  no  freight  had  been  earned.  In  the  case  of 
;,  -  Beale  t.   Thompson  {a%   which  was  a  similar  action* 

for  wages  during  the  ship's  detention,  the  point  did 
not  aris^  for  it  appears  by  the  report,  that  the  ship^ 
which  went  out  in  ballast,  made  freight  on  her  home- 
ward voyage.  The  learned  Judge  refused  to  reserve 
the  point,  the  action  being  for  so  small  a  demand, -and 
the  jury  found  a  verdict  for  the  Plaintiff. 

IMlook  Seijt.  had  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  have  a  new  trial,  against  which 

Best  Seijt  shewed  cause.  He  insisted  that  there 
was  sufficient  evidence  to  go  to  a  jury,  that  freigfaK- 
had  been  earned ;  further,  that  this  was  a  novel  at- 
tempt to  fix  the  Plaintiff  in  an  action  for  seaman's 
wages,  with  the  onus  of  proof  that  the  ship  had  earned 
freight :  the  practice  had  been,  that  the  burthen  lay.  on 
the  Defendant,  to  disaffirm  the  earning  of  frei^t. 

(a)  4  Eajt,  546. 

OiBoct 
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Hidlockj  in  support  of  bis  rule^  urged,  that  it  was        1817* 
a  clear  point  in  the  law,  that  to  establish  a  claim  to 
wages,  the  Plaintiff  must  either  shew  a  title  under  a 
specific  contract,  or  prove  that  freight  had  been  earned. 
As  to  the  latter  point,  the  letters  were  no  evidence 
that  freight  had  been  earned :   they  proved  only  that 
the  Defendant  promised,  that  if  the  Plaintiff  proved  a 
just  demand  upon  her,    it  should   be   paid.      There 
never  was  yet  in  Westminster  Hall  an  action  tried  for 
seaman's  wages,  in  which  the  Plaintiff  succeeded  with* 
oat  proving  that  freight  was  earned  and  received ;  that 
fiicC  appears  upon  every  special  case  and  special  ver- 
dict, and  there  was  an  instance  (a)  where  the  special 
case  went  down  again  to  a  jury,  to  have  that  fact 
found  and  inserted.      It  cannot  be  necessary  for  a  De- 
fendant to  disaffirm  that  which  is  an  essential  part 
of  the  Plaintiff's  title.      It  cannot  be  presumed,  that 
the    ship    returned  with  a  cargo:    in  fiict,  many  of 
the  ships  detained  in  Russia  by  the  embargo  in  ques- 
tion, did  return  in  ballast.    There  was  no  evidence 
in  the  cause    that  the    Plaintiff  did    return    in  this 
ship,   and  unless    he  fulfilled  his  whole  contract,  he 
was  not  entitled  to  recover.      In  the  special  verdict 
m  Beak  v.  Tiongmn  {b)  these  facts  are  stated:   it 
is  expressly  found  that  the  seaman  did  his  duty,  and 
dmt.the  ship  earned  freight;  no  evidence  of  either  of 
those  fiicts  is  to  be  found  here.     Lord  AlvanUy  and 
IbttA  J.  both  lay  stress  on  the  circumstance  that  tha 
ship  came  to  her  port  of  deliveiy,  and  earned  her 
fie^t;  and  in  the  Court  of  King's  Bench,  inerror,  Lord 
lOenionMtgk^  C.  J.  says  (c),   The  right  of  the  mariner 
to  wages,  depends  first  upon  the  earning  of  freight  by 

(a)  Prm  y.Cufi at.  in  Tiomp-        (c)  BmIc  v.  Tbompsoth  4  Aw/» 
4011  y,  Raufcroftf  4JSair,43«  S^** 

VOL.VIL  Y  hit 
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his  owner  in  thitt  voyage  for  which  he  was  hir^ ;  and 
his  lordship  dwells  much  on  the  freight;  and  then  sajn 
the  only  remaining  question  necessary  to  be  decided,  in 
order  to  perfect  his  claim  to  have  his  wages  paid  out 
of  that  fund,  is,  has  his  service  under  his  articles  been 
duly  performed  by  him  ?  That  case  shews  that  there 
must  be  evidence  that  freight  was  earned  on  the  Spe- 
cific voyage.  Nevertheless,  in  that  declaration,  as  in 
this,  there  was  no  averment  that  freight  was  earned. 
This  is  indebitatus  assumpsit  for  wages,  to  estaUish  that 
claim  by  prool^  the  Plaintiff  mjist  shew  those  fiicts 
which  establish  his  title  to  w^ages.  It  is  a  complex 
proposition,  that  the  Defendant  is  indebted ;  it  compre- 
hends the  £sict  of  the  creation  of  the  fund,  whence  the 
•wages  are  to  come.  So,  in  an  action  fer  work  and 
,  labour,  the  Plaintiff  must  shew  all  those  things  whence 
the  claim  fer  payment  may  be  estabUshed.  The  ((ues- 
tion  whether*  freight  be  earned  or  not,  would  not  de> 
pend  on  the  balance  of  accounts  after  the  voyage; 
the  loss  incurred  by  the  voyage  of  many  of  those 
chips  which  were  detained  by  that  Bussian  embargo 
exceeded  the  whole  value  of  the  ship,  tbougb  they 
earned  full  freight  |  yet  they  were  held  liable  to  pay 
the  master's  and  mariner's  wages.  The  judgment  of 
LcKorence  J.  in  the  case  of  Pratt  v.  Cuf  cited  m 
TAompson  v.  Effojcr^  (a)  is  strongly  fiivourable  to  die 
•Defendant  That  was  an  action  for  a  captain's 
Vfetges.  A  special  case  reserved,  stated  that  the  ship, 
after  being  rdeased  from  detention  by  the  Dutch,  pro- 
cured and  brought  to  London  a  cargo  of  butter;  it 
would  be  thought,  that  this  circumstance,  being  fonnd» 
furnished  an  irresistible  presumption  that  fre^t  had 
been  earned,  but,  upon  the  suggestion  of  Lawrence  J., 
the  case  was  sent  down  again  to  have  that  fact  insercd. 


(a)  4£iW/,4j. 


HuUock 
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'  fliiUoek  urg^9  that  he  had  so  little  conceived  that  there 
was  any  evidence  here  from  which  the  jury  were  to 
infer  that  freight  had  been  earned,  that  he  did  not 
address  the  jury  on  the  presumption,  as  he  otherwise 
would  have  done,  but  merely  made  the  oliyection  in 
point  of  law. 


Mt 


181% 


Dallas  J.  Since  the  declaration  in  similar  actions 
does  not  aver  the  earning  of  freight,  it  is  a  strong  indi* 
cation  that  it  is  not  necessary  for  the  PiaintiiF  to  prove 
it;  for  a  Plaintiff  is  entitled  to  recover  Upon  proof  o 
tlie  &cts  stAted  in  a  sufficient  declaration.  In  the  de- 
claration in  Beale  v.  Thompson,  there  is  no  averment 
of  the  sort ;  none  of  the  cases  cited  appear  to  me  at  all 
to  touch  this  case. 


Park  J.  W&  all  think  there  was  evidence  to  go  to 
the  jury,  but  we  grant  a  new  trial,  upon  the  terms  that 
the  Defendants  shall  not  deny  the  ownership  of  the 
vessel,  nor  set  up  the  statute  of  limitations,  and  we 
do  It  on  the  ground  that  the  Defendants*  counsel  did 
not  address  the  jury. 

'  BounoirGH  J.  The  only  question  is,  whether  the 
ptoof  of  fteigfht  being  earnied  is  part  of  the  Plaintiff's, 
or  the  Defendatits'  case.  Assumpsit  would  not  lie  fcr 
irage^  without  a  special  averment  that  frtight  had  been 
Hmed;  W'  the  doctrine  contended  for  wiere  correct 
For,  if  the  law  was  imperative  on  the  Plaintiff  to  make 
fltts  the  ground  and  foundation  of  bis  claim,  it  would 
be  necessary  fer  him  to  aver  it  as  a  condition  pre^ 
cedent.  And  it  is  a  fact  of  such  a  nature,  that  A 
mariner  cannot  easily  get  access  to  the  knowledge  or 
the  proof  it^  whereas  it  all  lies  within  the  knWledge  of 
the  owner,  and  it  therefore  is  more  reasonable  that  the 
proof  should  rest  with  hinT. 

Y  2  The 
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1817*  The  Coart  prononnced  that  the Tule^bould  be  rnady 

'  absolute  vpon  the  terms  above  mentionedy  the  oocb 

aUdiiig  the  event ; 

Bat,  on  this  day,  the  Court  said,  that  on  oonsdtBig 
Lord  EUenborougk  and  the  other  judges  of  the.Cooxt 
of  King's  Bench,  they  were  all  clearly  of  opinioii :  that 
proof  of  the  non-payment  of  freight  was  part  of  the 
Defendant's  cas^  and  that  proof  of  the  payment  of  k 
was  not  a  part  of  the  PlaindfP^  case.  They  therefid^ 
thought  the  rule  had  better  be 

Dischaiged* 


^"^^  ^  Rexd  v.  Cobkyoot. 

Same  v.  Ellis* 

ititaetBc-      nPHE  Plaintiff  had  commeoced  two   actions,  our 

cMstiy  for  ^  against  the  drawer»  another  against  the  aoQq)toi; 

'nS^blf'^*  of  a  bill  of  eichange  for  asoiL     The  same  pcuwns 

dUsfitiate-  became  bail  for  both  the  Defendant^  and  they  justir 

▼enlscdmit  ^ed  by  affidavit;  in  the  affidavit  made  in  each  acCioii, 
^boDtthsMUDe    ,,  ••«  t 

tuae»  to  tpe-     ^^  swore .  they  were  worth  500^.,  after  pajfmeat  of 

dfyiadtlicr  all  thdr  just  dd>ts.  BfaiKi  Serjt.  <A))ected  to  Acir 
iS^^er  j^^i^^<^»  *P^^  ^  ground  that  the  atom  was  in- 
ia  wUd  tlisf  sufficient  the  double  of  the  aggregate  amount  of 
m  flwon,  and  ^^  gm^g  %inmL  to  in  the  two  actions^  being  1000^ 
tfwir  debu  an^l  Ju*  dient  conceived  that  both  the  affidavil»  spoke 
ih^nidade     simultaneou8ly»  and  referred  to  one  and  theaamesuxa 

Si bsakdb    ^^  ^^^  ^"^'  *^^ ^  ^^"^ '^  ^  '^'"^^  amount  of  the 

odKTKtioBt.    debts  of  the  baiL     lilt  iibtdRddy.Waimr^htifi), 

where  the  stee  persons  becoming  bail  in  fiwr  actioD^ 

(«)  3  Bos.  &  PmiU  39* 

the 
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tile  Courtrequired  tbcm  in  eioh  of  the  acdcms  to  swear 
to  thepoMmion  of  proper^  to  the  amonnt  of  doable 
the  aggregate  of  tbe  sums  sworn  to  in  the  four  actions^ 
that  is,  eight  ttmes  the  single  debt. 

Fia^kan  Serji,  who  had  moved  that  the  baO  might 
jiutify^  answered,  firsts  that  the  otgection  came  too  latey 
ftr  that  it  oaght  to  have  been  made  at  the  time  of 
swearing  the  afBdavit  Secondly,  that  two  affidavito 
cannot  be  made  simnltancoasly,  but  must  necessarily 
he  sworn  successively;  and  that  each  afBdavit  speaks 
ef  the  property  that  the  bail  possessed,  and  of  the 
4eht8  and  engagements  that  they  were  liable  to^  at 
the  moment .  when  they  swore  that  aflSdavit  Ihe 
objection  supposed,  either  that  the  affidaviu  were 
entme,  of  which  there  was  no  evidence,  or  that  it 
was  legally  or  physically  hnposstble  that  a  person 
who  at  any  time  swore  he  was  worth  500^  shonld 
possess  5002.  more,  of  which  he  made  no  mention* 
But  bail,'  in  ^heir  justification,  were  not  required  to 
swear  that  the  sum  named  was  the  utmost  extent  of 
tteir  property,  and  that  they  had  no  more^  but  only  to 
sweaf  to  their  possession  of  such  a  sum  as  would  sa- 
tisfy the  exigency  of  the  occasion ;  nor  was  it  required 
that  they  should  specify  the  amount  of  their  own  ddits 
and  incumbrances.  If  these  principles  were  attended 
to^  the  whole  matter  became  clear,  and  the  affidavits 
were  sofficient  When  the  bail  swore  the  affidarit  in 
the  first  action,  there  was  no  reason  why  they  might  not, 
as  they  swore,  be  each  worth  5002I,  after  payment  of  all 
their  jost  debto;  and  if  so,  that  affidavit  was  snffident 
in  the  first  action.  When  they  swore  the  second 
affidarit,  thdr  debts  would  certainly  be  500JL  greater 
than  they  were  a  short  time  before,  because  Acy 
had  increased  them  by  th^  amonnt  of  thor  HabiBty  fer 
5002.  in  the  first  action ;  it  wasneverthdcas  not  Icfpdly 
Y  8  ot 
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1817*  Qr  pbysicqlly  impossibly  nor  whoHy  incredible,  that 
they  might  still  ha^e  500I.  left,  o^er  and  above  what 
would  suffice  to  discharge  thdr  debts  so  avf^roented. 
The  Plaintiff  therefore  had  all  that  he  was  entitled  to, 
for  the  bail  thus  swore  to  a  s^arate  and  distinct  un- 
incumbered fund  of  500^.  tosatisiy  their  lii^i|ity  in  each 
action,  eicdusive  of  the  like  fund  of  500/.  awom.to 
in  respect  of  the  other  action^  It  was  impossible  tha 
in  Ftdd  v.  Watrvoirightj  the  Court,  could  have  under- 
stood the  nature  of  the  application* 

Bu^BOVGH  J.  If  a  man  justifies  bail  by  affidml, 
on  two  successive  days,  in  two  several  action^  it  never 
was  yet  .seen  that  the  latter  affidavit  particularized 
his  liability  or  the  former  Action,  more*  than  any  other 
of  the  debts  of  the  baiL  Hiis  affidavit  is  in  the  usual 
mrad. 

The  Court  allowed  the  justification. 
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Austen  r.  Howard,  {a) 


that  if^ 


T^HE  FlaintiflT  declared  in  debt  on  bond  made  by  the  SemiU 

Defendant  to  the  Plaintiff,  sheriff  of  Skny,  in  500/.,  ^^^^^^ 

which,  on  oyer,  purporUd  to  be  entered  into  by  C  with  one  sure- 

Bromlqh  the  Defendant  Hawardy  and  H.  Bratm^  to  !y>  *°^  ^^ 

judgment  m 
ILE.Justerh  the  Plaintiff,  sheriff  of  Suny^   and  for  replevin  for  a 

payment,  it  was  expressed  that  they  bound  themselves,  return,  the  re- 
and  every  of  them  by  himself,  for  the  whole,  and  the  ^e,whewm 
heirs,  execntora,  4ad  adminislratoni  of  them  and  every  party  dbtrain- 
of  t^em,  sealed  with  their  aeals.    The  condition,  upon  ^■^S  (vcoven 
oyer,  was,  that  if  C  J3nM9^  should  appear  at  the  next  agaimttheshe. 
county  court,  and  prostate  bi3  action  with  effect  riff  for  taking 
against  W.Stantm^  for  taking  and  unjustly  detaining  *°^®^,^^ 
his  goods  and  chattels,  therein  enumerated,  and  should  sheriff  cannot 
also  make  return  thereof,  if  return  thereof  should  be,'"^*^  against 
adjudged,  and   also  ^ould  effectually  save  and  keep  ty'moreUiMr" 
harmless  and  indemnified  the  Plaintifi^  his  deputies,  a  moiety  of  the 
bailiffiy  and  ministers,  and  every  of  them,  for,  touching,  •'»'»  c^mpoeed 
and  concerning  the  replevying  and  delivery  of  the  said  which  theparty 
goods;  and  also  of,  from,  and  against  all  actions,  suits,  distraming^ 
damages,  losses,  costs,  and  charges,  that  might  arise  or  ^^  repl^n- 
happen  to  him,  them,  or  any  of  them,  in  consequence  Aiitto  bedue,. 
or  hj  means  thereof,  then  thit  obligation   to  be  voidi*  and  the  cottt 
The  Defendant  pleaded,    that  W.  Sianian   had  dis.  l.Juh.''^*' 
trained  the  goods  therein  mentioned^  for  rent  alleged      Whether  a 
to  be  due  from  &  C.  Bromley  to  Stantouy  and  the  Plain-  Jh^JJeriff^ 
ti£^  being  sheriff,  on  complaint  by  Broml^^  caused  niaking  reple- 
deliverance  to  be  made  to  Bromletf  of  the  goods  jk>  vin»  but  not  ia 
distrained,  and  on  that  occasion  Brcwifcy,  and  the  De-  fo^mabte 'r* 
fendant  as  his  surety  in  that  behalf,  made  and  executed,  the  direcdoni 

the  sud  bond,  bu.t  that  the  bond  was  executed  by  the  o^  '^  ttatute 

xiG.3.r.i9«, 
be  aMignaSde^.* 
(a)  See  Aiuten  v.  Howard^  antff\U.  ^«  qtuere, 

Y  4  Defend- 
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Defendant,  and  Bromley  only,  and  not  by  Jf.  Bramm 
therein  menti<»ied,  or  by  any  other  person.     To  this 
plea  there^was  a  demurrer,  and  joinder;  and  judgmoity 
after  argument,  was  given  for  the  Plaindfl^  and  the 
Plaintiff,  pursuant  to  the  statute,  assigned  the  following 
breaches.      That  the  plaint   in  the  condition  men- 
tioned, afterwards  was  duly  removed  at  the  instance  of 
Stanionirom  th^sheriflPs  comt  into  this  court,  by  writ  of 
recordari  facias  loquelam.  and  that  in  Michaebnas  term» 
52  G.  3.  it  was  adjudged,  that  Bromley  should  take  no«> 
thing  by  his  plaint,  and  that  Stanton  Aould  go  thereof 
without  day,  and  have  restitution  of  the  com,  goodh^ 
and  chattels.    That  Stanton  sued  out  of  this  court  his 
wntpro  retomo  habendo^  upon  which  the  sheriffTetumed 
an  eloignment  hy  Bromilaf^  of  which  premises  Brami^ 
had  notice,  «nd  was  requested  by  the  Haintiff  to  make 
a  return  of  the  com.  Sec,  according  to  the  condition  of 
the  bond:  but  that  Bromley  did  not  make  a  return 
thereof;   that,  in  consequence^  Stanton,  in  Mieiaeimas 
tarm,  53  Cr.  3.,  impleaded  the  Plaintiff  in  this  court 
in  a  plea  of  trespass  on  the  case,  and  in  Hilary  term, 
in   the  same  year,  Stanton,  by   judgment,  recovered 
against  the  Plaintiff  4052.  iis.   for  his  damages  and* 
costs,  by  reason  of  which  premises,  and  in  order  to 
previsnt  himself  from  being  taken  in  execution  for  those 
damages,  the  Plaintiff  was  not  only  forced  to  pay,  and 
afterwards  did  pay  Stanton  405/.  1 1;.,  but  divers  other 
sums  of  money,  to  wit,  200/.  about  his  defence,  and  by 
reason  of  the  several  last-mentioned  premises^  the  Phdn- 
tiff  had  been  and  was  damnified  to  the  amount  of  loooA 
The  Plaintiff  fiirther  suggested,  that  Bromley  did  not^ 
although  requested,  make  return  of  the  com,  &c^  bat 
therein  made  defiuilt^  by  reason  whereof  the  Plaintiff, 
had  been  obliged  to  pay  Stanton  500/. ;  and  also  to  ex- 
pend other  2ool^  and  was  thereby  damnified  to  that 
amount    He  3dly  suggested,  that  the  said  plaint  was 
13  duly 
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^duly  remcy^ed  tit  theinstaiice  of  iSfamfm  into  this  court 
by  vnkotrecordarijacias  loquelam^  and  tbat  mMkhaeU 
mas  tenn   52  6. 3.^   it  was   adjudged  tbat  Skmkm 
should  hate  restitntion  of  the  said  corn,  &c.    .That  on 
•T  7th  June^  in'  52d  G.  3.,  Skmton  sued  out  a  nrrit  j^ro  re^ 
-tamo  habendOf  and  the  then  sheriff  returned  an  eloign- 
meai  bjBrcml^^  of  whiah  premises  Brondey  had  notice, 
and  was  requested  by  the  Plaintiff  to  make  a  return  of 
the  com^  &c,  acooiding  to  the  condition,  but  that. 
Bromlof  did  not  make  a  return  of  the'  corn,  by  reason 
whereof  the  Plaintiff  afterwards  was  obliged  to  pay  to 
SUKHkm  600/^  and  also  incurred  500JL  costs.    This 
case  was  tried  befiire  Gibbs  C.  J.  at  the  sittings  after' 
Muhmdmas  term,    1816,    and  the  jury  .assessed  the 
Plaintiff'a  damages  at  439^t#.i  id.^  sulgeet  to  the  opinion 
of -the  Cburt  upon  a  case,  which,  in  substance,  was,  that 
Broidery  being  teaant  to  the  baQift  and  freemen  oC 
KingOon^  oToortain  lands,  in  respect  ofwfaich  2  r  lU  105. 
roit  was  in  arrear,  they,  by  SUtntcn  their  baiUfi^  dis- 
trained the  growing  crops  upon  the  lands,  -  whereupon 
Broaiq  levied  his- plaint  upon  the  Plaintifl^  then  being 
sheriff  of  iSbTy,  who  took  from  hun  and  the  Defendant 
this  bond  for  5002.,  being  double  the  Talue  of  the  goods 
^strained.   *  The  suit  in  the  sheriff's  court  was  removed 
into  this  court  by  a  writ  of  recordari  facias  loquelam^ 
and  judgment  was  given  in  that  suit  against  Bromkjfj 
and  that  the  com,  &c.  (of  which  the  growing  crops 
consisted}  should  be  returned  to  Stafaon,  who  thereupoBb 
sued  out  a  writjprofiftomo  kabendo^  to  which  the  then 
sheriff  returned,  that  the  goods  had  been  eloigned  by 
Bromley  i  that  the  latter  was  called  upon  to  return  the 
same,  but  refused.    Stanton  then  brought  his  aeticm  in 
the  Common  Fleas  against  the  present  Plaintiff  and  in 
his  declaration  therein,  stated  that  he  had,  as  baSiff  4>f 
the  hailifi  and  freemen  of  the  town  oi  Kingston^4qKm' 
Thames^  distrained  in  certain  closes  the  growing  crops. 
^  for 
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18i7«        for  i  lo/.  $s.f  and  in  certain  other  closes  for  loi^  $s^dut 
from  Bromley  to  the  said  bailifi  and  freemen^  ibr  reat 
of  certain  doses,  which  Brottdeyihesi  held  of  the  said 
baili£b   and   freemen^  by  demise  thereof  theretofore 
tohimbyihem  made^  rendering  rent  for  the  same: 
and  acoordiDg  to   law    detained   the  said   growing 
crq»  until  the  Phiint^  then  being  sherifi^  upon  tht 
complaint  of  Brondey^  under  colour  of  his  oflke  of 
sheriff  caused  the  corn^  &c«  to  be  replevied  and  deii* 
irered  toBromiejfj  who  at  the  nest  county  court  held 
at  6.  before  J.  C»,  &c.  then  suitors  of  the  said  Court» 
levied  his  plaint  against  the  then  Plaintiff  foir  the  taloDg^ 
&C.  his  goods,  which  plaint  afterwards  by  the  King'f 
writ  to  the  late  sheriff  was  recovded  in  Ibis  court,  by  the 
then  Defendant  Austen^   th^  being  sherifl^  who  le^ 
turned  on  that  writ  the  record'  of  tibe  pkin(^  to  wit 
that  at  the  County  cpurt*  bplden,  9u^.  JShmrI^  had 
complained  of  the  then  Plaintiff,  SianUmy  of  a  pl^  cf 
tsking  and  unjustly  detaining  the  sidd  goods,  and  had 
found  pledges,  as  well  for  prosecuting,  as  for  returning 
them,  if  return  theieof  should  be  adjudged  by  law,  to 
wit,  the  Defendant  Hoiward  and  H.  Brown,  as  by  the 
wrtit  and  return  a{^peared.     And  thereupon  Bromley 
afterwwrdSf  iu  Midmdmas  term  5^  G.  3^  i|i  this  Court, 
inqpkaded  the  then  Plaintiff  Sianim  in  the  said  plea, 
for  Ihat'he  in*  certain  closes  took  and  ungustly  detained 
Ae  com,  ftc  of  Bromkgf^    And  thereiqxm  the  then 
Plaintiff  Aait/oii,  as  bailiff  of  the  bailiflfs  and  freemen  of 
Kingfton  made  conusance  upon  the  holding  by  Bromky 
of  the  dosca.  in  which,  &£•  for  one  year  and  three  quar- 
ters, as  tenant  thereof  to  the  said  baiHfis  and  freemen,  by 
virtue  of  two  several  demises  thereof  to  him,  under 
632.  T^x^  and  582.  rent,  payable  quarterly,  for  i  idL  5s- 
and  iQi^  los.  rent  then  due  from  Bromley  to  the  said 
bailifiaadfreitmen.    And  that  afbrwards,  in  Jt&As^f' 
moi  tarm  32  G.  3^  it  was  consiileied  by  this  Court  that 

Broml^ 
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Breml^fiiOia\d  take  notbiqg  by.  bis  writ,  &c.  and  that  the 
viA  tUeB  Plaintiff  StarUon  shoald  go  thereof  &c.  «ad 
bav«  a  retam  of  the  com,  fcc,  and  thereupon  the  tbor 
Plaintiff  Stanton   freely  there  in  Ck>nrt  remitted  to 
Brqmk^  the  damages,  &a  and  it  was  further  oonndered 
that  the  tl|en  PlainUff  Stanton  should  reco¥er  against 
9roml^  72A  15^.  fpr  his  costs  of  iporeas^  as  by  the  re* 
cord  appeared,  and  thereupon  the  then  Plaintiff  Stan^ 
ton  afterwards  sued  out  of  this  G>urt  a  writ  pra  r^ 
/omp  hibendo^  to  which  the  then  sheriff  returned  u^ 
elo^gnment  by  Bromley ;  tliat  thp  then  Defendant  Jtis(^ 
being  such  late  sheriff,  not  r^arding  the  statute^  nor  th^ 
duty  of  his  office^  and  devbing  and  fraudulently  iiH 
tending  to  deceive  and  defraud  the  then  Plaintiff  &a»9 
tum^  and  to  deprive  him  of  his  distress  and  all  benefit 
th^repij  did  not  at  or  before  the  replevying  and  -the 
i9aku;Kg  deUverance  of  the  said  ooni^  &c.  so  distrained 
to  Axwi^,  take  in  the  name  oiAiuten  the  then  sheriff 
from  Bromlejf  and  two  reqoonnble  persons  as  sureties^  a 
bend  in  double  the  yalue  of  the  corn  so  distrftiaedy- 
such  value  being  ascertained  by  the  oath  of  oneor  move 
nkness  or  witnesses,  notinteresled  in  the  same  com^^ 
kon  or  the-  distress^    and  eonditioned  fpr  the  pio^ 
scenting  of  the  suit  in  rqplevin  with  effxt,  a94  iritlHHit 
delay,  and  for  duly  returning  the  cor%  &G.  so  difh 
trained*  in  case  a  returo  should,  be  awarded,  wh^ch  ha 
0D|ght  to  hare  done  acpordiog  |o  the  statute  bn^  OD'tff^ 
contraiy^  wholly  n^ected  soto  do;  and  the  then  Plain- 
tiff Stmton  averred  tjiat  the  com,  &c.  had  not  been 
returned  to  him  accprding  to  the  effect  of  that  vni^  nor 
to  the  said  baili&  and  freemen;  nor  had  the  lents^.  fi)r 
which  the  distress  was  so  made,  been  paid;  nor  had  t|ie 
judgment  been  satisfied ;  nor  had  Bromlejf  the  D^epd- 
an^  HawardiH*  Bramn^  or  the  then  Defendant  Ju^ten, 
or  any  other  person  whosoeveir,  aQswered  forj  or  paid, 
to  the  then  Plaintiff  Stanton^  as  bailiff  or  to  the  said, 

bailiffs 
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boiliffii  and  freemen^  the  vdue  (rf*  Ae  com,  Sic  w  db^ 
traioedy  by  reason  of  whidi  premises  the  then  Plaintif 
SUmion  was  whoHy  deprived  of  the  com,  <flcc.  and  ef 
the  whole  benefit  of  the  distress  and  judgment.    A  se* 
eond  count  was  die  same  ia  the  first,  except  Aat  ibe 
breach  of  duty  imputed  to  the  sheriff  wias,  that  he  £d 
not,  be^re  and  at  the  time  of  replevying  and  ddiveriflg^ 
of  the  goods  to  Bromley^  take  firom  him  pledges  suffi* 
cient  as  well  for  the  com,  flee  being  returned,  if  a  le- 
tom  thereof  should  be  adjudged  by  law,  as  (oir  the  pn>> 
secuting.of  bis  plamt,  which  he,  as  such  lale  isherUT 
Ongfattobave  done  according  to  the  statute,  and&at 
die  Defendant  Howard^  and  H.  Broom  above  mendcmed 
to  have  been  returned  by^  Brontiey  as  pledges,  wo^ 
not  iofficient  or  responsible  persons  to  answer  for  thr 
vetum  of  the.  goods,  nor  the  value  thereo£    The  ih- 
raage  alleged  to  result  from  this  breach  of  duty  in  the 
dieri£^  was^the  same  as  in  the  first  count.    The  third 
ootnt  was  like  the  others,  except  in  die  diaige  of  die 
breach  of  doty,  the  then  Plaintiff  £faii/c?fi  therein  at» 
ledgedj  that  the  sheriff  did  not  take  firom  Bromki^f  and 
two  responsible  persons,  as  sureties,  a  bond  for  double 
die  value  of  the  goods  distrained,  oondidoned'fiir  pro- 
aecotil^  the  replevin  suit  with  efiect,  and  Car  letuning 
the  goods  in  case  a  return  were  adjudged  rand  the  da*' 
tnage^iciuhii^  from  thiff  l»each  of  duty  was  dieasme  as' 
in  the  two  first  counts.  Issue  was  joined,  and  tfaeaume' 
was  tried  before  Mamfidd  C  J.  when  the  jury  fbond  a 
verdict  for  the  Plaintifi^  for  284/^  los.  damages,  and  the 
Plaintiff S^onftm  further  recovered  vtil.  is*  ooets;  and 
die  sum  of  4052.  I  If.,  being  the  amount  of  those  seve- 
ral sums,  was  in  fret  paid  by  the  present  Plaintiff  to 
Siamon.    The  several  sums  of  i  loiL  5J;  odl,  and  toil 
los.  odL,  fiir  whidi  die  distress  was  originally  mad^ 
and  the  sum  of  ^2l  igs*  o£,  amount  to  284L  los.  od^ 
the  sum  for  which  thejury  gave  their  verdict    Hie  pre- 
sent 
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sent  Plaintii^  b  defittding  Aat  acfion^  was  pat  to  the       1817. 

fiHCtlier  ezpenco  of  aj^.  lo^.  <od.,  which  mxm,  together 

with  the  405/.  i  IS.  od.,  made  the  sum  of  439L  is,  i  id.» 

tb^  jam  which  the  FUintUT  in  theptaent  action  loughl     VffWASDm 

to  Teooym;  the  Defendwtcontended^  that  inaamach  aa 

the  aberflP  became  liaUe  lor  theie  leTeral  soma  in 

cuBteyifnce  of  hia  own   breach  of  duty,  he  had  no 

daw  tgunst  the  preetfit  Defendant.    The  Phuntifl^ 

on  the  other  hand,  contended,  that  though  the  ac* 

tioa  waa  in  fi>nn  agaimt  the  iherifl^  for  a  breach 

of  hu  dtt^,  yet  that  Siankm  was  damnified  only,  by  the 

gooda  not  b^ng  returned,  pumuant  to  the  condition  of 

the  bond»     The  queation  for  the  opinjon  of  the  Court 

WM,  firit,  whether  the  Plaintiff  was  entitled  to  recover 

noy  thing  more  than  nominal  damages;  and  secondly, 

if  ao,  whether  he  could  recover  the  whole  43^.  u.  i  idL, 

or  what  part  thereof. 

i:,eHtS&:}t.  for  the  Flaintifl^  contended,  that  although 
the  sheriff  had  in  Act  fiuled  in  his  duty,  lyy  taking  ody 
one  sureQr  instead  of  two(a),  yet,  that  if  the.  xetnm 
had  been  made,  no  damage  would  have  been  ther^ 
occammed  to  the  landlord,  and  the  sheriff^s  fiulnra  in 
duty  would  have  been  injitria  dStfjiie  damno.  It  waa 
dM  Defendant's  omission  to  make  letmnp,  thenC^Ds^ 
whidi  occasioned  all  the  ill  conaeq^encea  to  the  sberil^ 
and  he  was  entitled  to  recover  the  whole  4392.  ir.  i  id; 
bijft  if  not^  yet  at  all  events  he  was  entitled  to  recover 
die  ^84^  105.  o£;  for  to  that  extent^iSRaiilcvi  recovered 
in  the  replevin  suit^  for  rept.  and  coiMb  and  if  the 
dkerjff  bad  moat  stricdy,  observed  bis  dutg^  Aod  taken 
a  facmd  with  two  sureties,  yet  the  bond  beiiig  severd  as 
wdl  as  jointr  the  present  Defendant  vrould^  without  a 
do«bl,h»ve  been  liable  to  that  tofUsat  to  the  hmdbrd 

upett 
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beoaUie  it  noticed  that  which  oDQld  not  exist  without 
poblicatioiiy  namely,  the  signing.  He  distinguished 
this  case  from  that  of  Wrigkt  ▼•  Barhm  (b),  which  onljr 
decided  that  an  attestation  of  sealing  was  not  an  attest- 
ation of  signing.  He  also  referred  to  Bomd  v.  S^aweU  {d) 
where  no  question  was  made,  but  that  the  testator's  in« 
forming  the  witnesses  separately,  that  the  paper  attested 
WAS  his  will,  was  held  a  due  publication.  A  formal 
publication  of  a  will  was  not  necessary.  No  particular 
ibtm  of  words  was  required.  Westbeeeh  v.  Ke$Me€fy  (r) 
(in  which  all  the  cases  on  this  point  are  collected,)  and 
where  it  was  held  that  actnal  signing  in  the  presence 
was  unnecessary. 

Lens  Serjt.  fer  the  Defendants.  The  case  of  B67id 
▼;  SeawiU  is  ina{^lioable.  There,  indeed,  it  was  held  not 
to  be  necessary  that  the  testator  should  publish  to  the 
witnesses  that  the  instrument  is  his  will.  But  that  pub- 
lication which  the  law  reqpres  refers  to  the  future  ope* 
ration  of  the  instrument  as  a  will.  It  is  not  therefbre 
ad'idem  /  for  the  publication  which  this  power  requires 
is  a  publication  of  the  will  to  the  witnesses.  It  is  there 
said  not  to  be  necessary  that  they  should  know  it  is  awill; 
bat  that  proposition  may  be  doubted,  for  if  they 
do  not  know  that  fact,  how  can  it,  in  common  sense,  be 
said  that  they  attest  the  execution  of  it*  Whatever 
formalities  are  prescribed  to  the  execation  of  a  poweiv 
however  fanciful,  must  be  strictly  complied  with.  In  tha 
case  of  T%e  Duke  cfAfbemarle  r.  Monci  (d)  it  was  held 
that  though  by  the  statute  of  frauds  it  is  required  that  a 
will  must  be  attested  by  three  witnesses  only,  yet  that 
a  fanciful  declaration  that  it  shall  be  attested  by  six 

(a)  sMauJetfSeIw.si%^  (d)  3Chm.C0.65.    %Fnem. 

[b)  3  JJ«rr.  1773.  193. 
(0  %  Fes.  &  Bcamej;  36%, 

1 2  peers, 
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not  asugnable,  and  the  sheriff  cannot,  by  retaining  the 
bond,  better  bis  situation.  BlacJcett  v.  Crissop.  (a)  The 
bond  was  good  before  the  statute  1 1  6. 3.  c»  19.  AU 
this  argument  on  nominal  damages  is  open  to  the 
Defendant  That  was  an  action  standing  on  the  old 
statute  of  Westminster, 


IBI7. 
Avsna 

HOWAJWX 


The  Court  proposed  a  compromise,  by  the  Defendant 
paying  142/.  s^'9  being  one  moiety  of  the  284^.  loj. 
which  the  sheriff  would  l>e  entitled  to  recover,  if  he 
had  tidzen  a  bond  with  two  sureties  instead  of  one^  in 
which  case  each  surety  would  hate  be^n  liable  to 
one-half. 

Dallas  J.  It  cannot  be  argued  that  the  one  surety 
is  liable  For  the  ncjglect  of  the  sheriff  in  not  taking  two 
anreties  instead  of  one;  the  sole  surety  already  soflfors 
Plough  in  not  having  contribution.  The  sheriff  un- 
doabtedly  ought  tO:  have  taken  a  bond  with  twp  swneties»  • 
hi  which  case  each  surety  would  have  been  liable  to  one 
moiety.  The  terms  suggested  attain  the  justice  of  the 
ease  beyond  all  question. 


BuBROUGH  J.  It  is  not  to  be  assumed  that  the 
Court  have  decided  that  the  sole  surety  was  absolutely 
bound  by  thb  bond.  They  decided  that  he  was  bound 
by  i^  as  it  is  here  pleaded,  but  he  did  not  plead  it 
properly.  If  he  had  pleaded  that  he  delivered  the  bond 
as  an  escrow,  until  it  should  be  delivered  by  the  other 
surety,  I  very  much  doubt  whether  he  would  not  have 
aucceeded. 

The  parties  agreed  to  compromise  on  the  terms  pro- 
posed by  the  Court,  {b) 


(fl)  Lord Rajm,  %yZ. 

{i)  It  was  not  adverted  to  in 
tly  ai^^naient.  How  the  case  might 
be  aiftded  by 'die  remedy  over 


^i^h  the  single  surety  had 
against  his  principal;  for  since 
the  sheiifTs  n^leet  of  duty  in 
not  taking  two  sureties  to  the 
bond. 
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boodf-  (takii^  it  to  be  delivered 
fti  a  bondff  and  not  as  an  etcrow>) 
was  held  not  to  avoid  the  bond 
in  totOf  it  Mems  that  the  efiect. 
of  that  neglect  should  be  only 
to  circumscribe  the  liability  of 
the  one  surety  within  the  same 
limits  as  those  op  to  which  he 
would  have  been  liable  if  two 
sureties  had  been  duly  taken. 
But  whether  there  n  were  one 
forety  or  two  in  the  replevin 
bond*  the  one  has,  not  less  than 
the  two  would  have*  an  action 
against  the  principal  fir  money 
paid;  and  as  it  only  appears  in 
the  cases  that  the  princijKd  failed 
to  aaJft  returuy  not  that  he  was 
iasolvent»  or  unable  to  payt  non 
€Otutat  that  if'the  Plaintiff  had 
recovered  judgment  for  the  wfaole^ 
and  the  Defendant  the  sole 
•oretyfhad  paid  it»  the  httter  flight 
not  have  recouped  himself  in  the 
vrfiole  by  his  action  agafaist  the 
principal}  and  if  there  had  been 
two  sureties*  the  obligation  of 
each  being  to  pay  the  whole»  it 
IS  dear  that  the  sheriff  mi^t 
have  reeoveied  the  whole  fiom 
him  whom  he  should  select  as 
the  best  paymaster*  and  have  left 
him  to  reooi^  nimsflf  by  a  con^ 
tributioa  from  hb  co-surety*  or 
an  entire  payment  from  his  prin- 


cipals as  he  might  be  advised* 
It  could  not  be  known  that  the 
principal  would  fail  in  the  whole* 
or  in  any*  or  iRdiat  par^  to  iiH 
demnify  the  surety«  till  after  the 
surety  should  have  been  so  dam- 
niiedy  and  should  have  sued  the 
prindpal»and  got  judgment  on  \ai 
right  to  an  indemnity*  and  found 
no  fruit  of  it ;  which  ftictp  there- 
ftm* as  it  could  notbeknownat 
the  time  when  the  sheriff  sued 
him  on  Us  bond*  so  it  could  fbim 
no  mgredient  in  cakubting  the 
measure  of  the  damages  vrhick 
the  sheriff  was  to  recover;  the 
question  therefore  was*  seeing^ 
that  if  the  sheriff  had  duly  takeik 
two  suretiesy  the  one  wonki  have 
had  Us  two-ftdd  remedy*  vis. 
ovtf  against  his  principal  for  the 
entirety*  aad  ^^amst  his  co» 
surety  for  a  moiety*  whether  the 
depriving  the  smgle  surety  of 
the  huter  resort*  shooU  dischai^ 
hun  from  his  liabifity  for  that 
moiety*  notwithstanding  thatbf 
the  terms  of  his  condition  he 
had  bound  himsdf  to  pay  it*  and 
notwithstanding  that  he  had  a 
resort  for  it  to  his  pcmcipaly 
wherdiy*  for  ought  that  appearat 
he  might  have  fully  lecooped 
himsdf. 
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Benson  v.  Schneider.  ^'^  ^- 


1 


^(  tliid  case,  which  was  an  action  against  the  Be-  Though  a  wit- 

fendant  for  not  loading  a  sufficient  cargo,  tried  at  n"»»«^bp«- 
--.,_,__-    ^  _  ,     -  .      °  ,  nacd  by  both 

"GmldhaU  before  Burraugh  J.,    two  witnesses  named  parties,  obtain 

Hitny  and  Comyn^  had  been  subposnaed  by  both  parties  from  each, 

to  cotaie  from  Liverpool  to  London^  to  give  evidence  r^^®?',*^- 

upon  the  trial.     Before  they  quitted  Liverpool,  Comyn  the  other,  full 

received  from  the  Plaintiff's  attorney  a  remittance  of  payment  for 

lo/,,   and  on  their  arrival  in  town,    the  Plaintiff's  aiVlcwsof* 

attorney  paid  to  C^i^^  15/.  more,  and  to  Htin^- 25/.  time,  the  party 

.Tbey.did  not  then  coftimuni^ate  to  him,  nor  did  he  know,  'acceding  w 

that  they  were  subpoenaed  on  the  behalf  of  the  Pe-  jjj,  payment 

fendan^    who   before   the    first  application  to  them  to  the  witness 

on   the   part  of  the  Plaintiff,   had  also  paid  them  in  avowed  him  in 

m—  .  ,  %         n  1      '  11-1  o  °**  ^^3Xa  costs 

Liverpool  27/.  each,  for  , their  attendance  and  loss « of  ^f  suit. 
time,  and  of  which  he  before  the  trial  apprized,  the      And  that 
Plaintiff's  attorney,  with  intent  that  the  latter  might  ^^"l^pl^y. 
regulate  his  payments  to  them  accotdiqgly.   The  Plain-  ment  after  tht 
tiff  succeeded,  and  the  profhpnoUry  had  refused  to  ^**!L^f 
allow  the  Plaintiff  in  his  ^osts  the  sum  he  had  paid  to  p^ia  by  the 
these  witnesses,  upon  the  Defendant's  objection,  that  be  other  party, 
,had  himself  already  paid  the  witnesses  for  so  attending. 

Shepherd, .  Solicitor*General,  now.  moved,  that  the 
prothonotary  might  review  his  taxation.  The  witnesses 
wo-e  not  bound  to  o^\t  Liverpool  X,o  promote  the 
Plaintiff's  suit  till  he  had  paid  them  what  was  neces- 
sary, and  now  that  he  has  succeeded,  he  has  a  right  to 
have  it  allowed  in  costs. 

Lens  Serjt,  shewed  cause  in  the  first  instance,  and 
admitted,  that  the  Plaintiff's  payments  to  the  wit- 
ness had  all  been  regular ;  but  he  insisted  that  after 

V0L.VIL  Z  the 
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1817*      the  Defendant  had  brought  tfaesey  who  were 

'      '  and  necessary  witnesses  for  hun,  and  had  prevkxuly 

^.  furnished  them  with  the  means  of  coming  to  UmUf 

•ScBKEnffiR.    ii;  ^ag  n  gross  imposition  practised  by  them  on  the 

Plointitf's  attorney^   to    obtain  a  further  paymonti 

and  he  must  submit,  to  suffer  by  the  fraud  he  had 

sustained.    The  Plaintiff  had  a  good  cause  of  sdm 

to  recover  the  money  back  from  the  witnesses;  the 

Defendant  had  no  such  cause  faction,  for  be  bad  fint 

•subposnaed  them. 

Dauus  and  Fabk  Js.  We  cannot  deode  ^poB 
that  ground  against  the  Plaintiff:  we  af^  not  bound 
cow  to  decide  wheth^  the  Plaintiff  can  recover  ba<& 
ilia  aaoney  or  not,  but  the  Plaintiff  has  psoperly  paid 
<he  money;  we  cannot  see  that  each  party,  btHmt  he 
-tenses  a  witness  to  be  served  with  ag/ipflmd,  is  bound 
flo  enquire  of  the  other  party's  attorney  wi^tker  te 
jdso  has  subpoenaed  hinu 


SoBmouGaJr.  I  do  not  see  that  any  Jtupadikm  has 
Ibeen  prsdiBed.  Upon  a  suipsmi,  a  WBtaass  Ins  a 
light  to  have  his  eiqiences:  ihdr  having  been  pttd 
tvrioe  does  not  affict  the  question.  Ido'not  knowtliat 
tiie  Plaintiff  has  any  ^anse  of  action    ifpdnat  Ae 

Rule  iibsohit^  fbr  the  ptoOflBOtexy 
lo  allow  these  costa.  (c) 

(a)  Ste  Crmpton  v«  Eutiou,  mfg,  Ui  s^o.  m. 
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St£wart  v.  Far.  M.  s. 

nPHIS  was  an  action  for  money  bad  and  received,  ^.»aa  acceptor 

which,  as  it  appeared  upon  the  trial  had  at  Guild-  ^^^^  P»r 
»   •«  «       .    .  l^  ^    «*■..,    '  «        ,    ,.        IbleathwZoJi* 

Hau,  at  the  sittings  after  Mtckaehnas  term  1 8 1 7,  before  ^„  bankers', 

&'Ms  C.  J.  was  brought  under  the  following  circum*  remitted  them 
Stances.     At  Codd  had  drawn  a  bill  at  Drogheda^  in  j^^  ^  takTh 
irdandybr  200L  payable  to  his  own  order,  on  Richards  up  if  oyerdue; 
and  Co.  in  Liverpool,  who  accepted  it,  pajable  at  the  f^^  ^**  ^ 
Defendants' ;  the  drawer  indoned  it  to  Balfour^  whp  ^^e  bankers, 
indorsed  and   remitted  it  hither  to  his  agents  the  who  were 
I^flintiffi,  that  they  might  receive  the  money.    On  ^Zj    "* 
the  day  on  which  the  bill  became  due,  it  was  pre-  calM  00  the 
sented  for  payment  to  the  Defendants,  who  re&sed  *«*^  in- 
payment for  want  of  advices;  on  the  same  day  thqr  i^  ^^\g^ 
received  a  remittance  of  200/.  from  AspindUs  of  Zitvr-,  finding  the  ba 
fooly  with  advice  of  the  bill,  and  a  request,  «  should  ^^JJ^^ 
it  have  appeared,  and  been  refused  for  want  of  advice^  to  diihonoored, 
take  it  up."    The  Defendants  accordingly  applied  on  ^  remitted 
Ae  next  day  but  one  to  the  Plaintifl^  to  take  it  up,  backto^ 
bat  the  Plaintifl^  were  not  then  in  possession  of  the  acceptor,  and, 
bin,  having  returned  it  to  Ireland  as  dishonoured ;  **?**"  *  •"^'•^ 
imd  AspifudtSf   upon  being  apprized  of  this  fad,  re.  ^iint  of  the  ' 
called  the  money;   after  which  the  Flainti£Gi  having  bil]»  refosed 
again  obtained  the  bill,  and  demanded  payment,  it  was  ^2?^'  thii 
refosed.     For  the  Plaintiff  it  was  contended,  that  there  was  not  such 
had  been  a  specific  appropriation  made  of  this  monqr  ^ycj^c  ap- 
to  the  payment  of  the  bill^  afler  which  the  Defiendants  Stei^aeY, 
were  trustees  for  the  Plaintifis,  and   were  bound  to  aa  to  render 
retain  the  money,  and  i^ply  it  to  that  purpose;  and  ^^^^  ^^  ^y^ 
De  Bemates  v.  Fuller  (a)  was  cited,  where  it  was  held,  holder  for  the 

that  an  action  for  money  had    and  received  mii^ht  ««^«>n*"- 

^  ^       mitted 


(a)  i4BastfS90.  noie:  8.C*  %  Camph,  416. 

Z  2  be 
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1817.  be  maintained  against  bankers  with  whom  money  war 
'"--^v — -^  deposited  to  take  up  a  bill,  and  who  had  never  emt 
Stewart      ^^^pjgj  j^  ^p^^  ^j^^^  ^^^^  ^ut  had  tortiously  applied 

Fry,         it  to  discharge  a  debt  of  the  deponent  to  thenselves. 
A  verdict  passed  for  the  Defendants. 

Vaughan  Serjt.  in  this  term  had  obtained  a  rul« 
nisi  to  set^  aside  this  verdict,  ^^and  have  a  new  trial, 
when  the  Court  cited  Williams  v.  Everett  {a)  against 
liim. 

The  Court  J  stopping  Lens  Serjt^  who  woald  have 
sliewn  cause,  now  culled  on  Vaughan  to  support  his 
rule.  He  urged,  the  circumstance,  that  the  Plaintifi 
£ad  called  to  take  up  the  bill,  as  conclusive  evidence 
by  their  own  act  of  a  specific  appropriation,  whicb 
though  they  need  not  have  assented  to  iu  the  first 
instance,  they  could  not,  according  to  De  Bemaks  t« 
FuUer,  afterwards  repudiate. 

Dallas  J.  .  There  is  nothing  ia  the  ease;  for  wfaea 
the  Haintiffs  called  upon  the  Defendants  with  the 
money  they  did  not  know  the  bill  was  gone  back. 
There  was  nothing  to  restrain  the  right  of  the  acceptors 
who  made  the  remittance,  or  of  the  Defendants,  to  make 
any  new  appropriation  of  the  money  as  they  thought 
fit,  finding  on  application  at  the  countbg-house  of 
the  Plaintiffs,  in  order  to  take  up  the  bill,  that  the 
bill  was  gone  back  to  Ireland;  and  there  was  no  pro- 
mise or  undertaking,  express  or  implied,  to  hold  the 
remittance  for  the  Plaintiffs*  use. 

Role  disohai]ged.- 

(a)  14  £a4h5^** 
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CtTLXtJM,  Demandant ;  Ryder,  Tenant ;  Ver-      ^^'  »^- 
NON,  Vouchee. 

DLOSSET  Seijt.  moved  to  amend  a  recovery,  by  whm  certain 
inserting  all  and  all  manner  of  tithes  arising  out  farms  had  been 
of  four  farms  called  Chtpley  Abbpy  ferm,  JBa%  Lodge  ^^^^  j^  ^jj  ^ 
farm,  Broxted  Lodge  farm,  and  the  Great  Lodge  farm,  and  his  ances- 

in  the  parishes  of  Hundon  and  Chipley,  in  the  county  of  **""  ^""^^ 
*^  »  memory  as 

SifffbUci  upon  affidavit  that  Mr.  Vernon  at  the  time  of  suf^  titlie-free,  but 
fering  the  recovery  was  seised  in  fee-tail  of  those  farms,  no  'cg^J  reason 
Ainengat  other  manors,  farms,   lands,   and  heredita-  chareewas'" 
nents,  and  also  of  all  manner  of  tithes,  if  any,  yearly  ^own,  to  ac- 

arising^  growings  or  renewing  from  and  out  of  those  co|"»'forthc 
-        -T  ,.,  -Ill-       1       11         1  enjoyment  the 

four  rarms,  which  were  included  in  the  deed  and  re-  Court  permit- 

covery,  and  which  had  immemorially  been  reputed  to  ted  a  recovery 
be  tithe  free;  and  that  it  was  the  intention  of  the  by  insertion  of 
parties  to  the  recovery  and  deed  to  make  the  tenailt  the  tithes. 
.  to  the  precipe,  to  comprize  in  the  recovery  the  tithes,  if 
aay,  of  those  farms  and  lands,  as  the  deponent  believed 
not  only  from  the  recovery  having  been  intended  to 
pass  all  the  estates  of  «/.  Vernon^  of  which  he  had 
become  possessed,  but  from  the  general  words,   and 
particularly  the  word  hereditaments,   introduced  into 
the  release.    The  deed  to  make  the  tenant  to  the  , 
precipe^"  conveyed,  among  many  other  parcels,  those 
fiiur  fiirms,  described  by  their  names,  and  the  names  of 
their  occupiers,  *<  all  which  premises,"  referring  to  the 
whole  of  the  parcels,  <<  were  situate  in  the  towns,  parishes, 
fields,  precincts,  or  territories"  of  sixteen  vills  named, 
including  ^^  Hundon  and  ChvpUy^^  and  were  late  in  the 
tenure  or  occupation  of  persons  therein  named ;  <^  and 
all  other  the  freehold  manors^  farms,  lands,  tenements,  "^ 

woods,  and  hereditaments  of  the  relessor,  or  whereof 
or  wherein  he,  or  any  person  or  persons  in  trust  for 
Z  3  him, 
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hittif  then  hod'  any  estate  of  fr^hold  or  inheritince 
in  possession,  reversion,  remainder,  or  ezpectancj, 
DmandiinL  whether  under  the  hist  will  of  J.  V^  or  under  the  last 
will  of  JS.  V.J  or  otherwise  howsoever,  situate,  Ijrin^  and 
bemg,  or  arisingj  in  the  several  towns,  parishes,  and 
places  thereinbefore  named,  or  elsewhere  in  SufHk, 
And  all  houses  &c.,  rights,  royalties,  members,  and 
appurtenances  whatsoever  to  the  said  manars,  ftrm% 
lands,  hereditaments,  and  premises  belonging  or  19- 
pertilining,  or  therewith,  or  with  any  part  thereof  re- 
spectively held,  used,  occupied,  or  enjoyed,  or  accepted, 
or  reputed)  taken,  or  known,  as  any  part,  parcel,  or 
member  thereof.  There  was  no  express  mention  of 
tithes.  Blosset  stated,  that  Mr,  Vernon  was  not  aware 
of  any  cause  originating  in  ecclesiastical  histoiy  to 
make  these  four  farms  tithe-free^  but  no  tithe  had  been 
in  fact  paid  for  any  time  known,  and  be  urged  that 
therefore  the  law  supposed  that  there  were  tithes;  and 
to  account  for  the  enjoyment,  it  must  be  supposed  that 
the  recoveror  had  a  tide  to  them,  although  they  had 
been  unnoticed  in  the  muniments,  by  reason  of  long 
ui^ty  of  possession.  Hie  deed  to  make  the  tenant  to 
the  precipe  was  8u£Bciently  ample  to  include  all  the 
tithes,  if  any  such  there  were,  and  lest  any  future  claim 
to  the  tithes  should  arisen  it  was  thought  oecesssiry  that 
a  title  to  the  tithes  should  be  completed.  In  the  case 
6i  Bret{a)f  DemandatUi  Smiikj  Teuanif  UmqfKOoif 
Vou€h€e%  a  rent  charge  was  p^rmittied  to  be  indnded 
in  a  recQvevy,  by  amendment,  after  one  hundred  and 
twenty  years  ai^rent  merger.  On  an  affidavit  that 
the  parties  were  now  alive^  ifhicb,  apparently,  was  the 
case  in  the  preeedent  cite^ 

Th€  Court  permitted  the  amendment. 

{a)  jItUft  J.  484. 
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Down  and  Another  v.  Down.  Feh.i%. 

nPHIS  was  an  action  of  trespass  on  the  case,  for  Deviae  of  my 

injury   (o  the  Plaintiffi'  reversion,    brought-  to  ?^*^8«> 
decide  die  title  of  a  certain  piece  of  wood  Iand|  ca^ed  ^^^^j^ 
ffiOiiam*s  Slpringf  situate  in  the  parish  of  DaUkworthj  CfaiTn,utuate' 
in  the  county  of  Hertford.    The  cause  was  tried  be-  «» or  near  the 
fi>re  Lord  EUenborough  C.  J.  at  die  Hertford  summer  ^^^^j'.   ** 
asttzes  i8i(^  whena  verdict  was  found  for  the  Plaintifls,  now  onleaw 
subject  to  a  case.     Bichard  Daaon^  Esquire^  deceased,  ^^  ^•^ 
waa  the  father,  as  well  of  the  Plaintiffs,  who  were  his  x^oL  A  doie 
3d  and  4th  sons,  as  of  the  Defendant,  who  was  big  w  the  pariih 
eldest  son  a^d  heir  at  law.    Bichard  Down  in  his  life-  ^^^1^^^^ 
time  was  seized  in  fee  of  several  farms  and  lands  in  the  port  of  C  faim 
asroral  parishes  of  Stevenage^  DatckwGrtK  Welwyn^  and  ^j.'^J^^^ 
Tn^yn,  in  the  coun^  of  Hertford^  and  inter  alia^  of  a  i^g,^  thmof, 
certain  fiirm  called  CoU^bot  farm,  and  also  of  two  but  for  thirty- 
pieces  of  wood  land  called  flbti^*  W^oorf  and  BuZT^JT^^  !SS^^^^ 
adjoinini^  to  CciUfoat  farm,  which  had  been  old  woods  acorai,  and 
fixnn  time  immemorial,  all  in  the  parish  ot  Datcktoorth.  occupied  by 
€Wfa>c^  farm  consisted  of  about  17a  acres.     J^'^w^t'* 'JJ^^il^ 
Springs  the  dose  in  question,  was  part  of  that  farm,  of  two  leaies 
and  held  as  such  under  the  same  title,   and  was  so.<^5'*^'"™'^"^ 
described  in  a  map  of  the  said  farm-  made  previous  to  ^^^xx^  the 
die  same  dose  being  planted  with  acorns  as  hereinafter  date  of  the  de* 
mentioned  There  arc  two  ways  through  it,  and  the  way  "^^^^  ^ 
fifom  <me  part  of  CdUfboi  farm  to  another^  is  through  pj^elof  C* 
diis  dose  called  JViUiamfs  Springs  which  inmiediatdy  £»». 
a^ins  the  upper  pan  of  it,  and  abuts  on  the  road 
ad^ohiing  to  the  Tower  part  of  it ;  and  in  order  to  go 
from  the  upper  to  the  lower  part  of  the  fiurm  persons- 
must  go  through  this  dose,  there  being  no  other  way^ 
without  going  oflf  the  £urm  and  by  a  more  drcuitous  road. 
WUBanCs  Spring,   the  dose  in  question,   consists  ot 
about  seven  aareS|.  and  it  being  of  little  or  no  value  id 
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the  then  tenant,  011  account  of  the  unfitness  of  the 
soil  for  any  agricultural  purpose,  B-.  Down  defined, 
about  1783,    with  the  consent  of  the  tenant  Penn^ 
feather^  whose  widow  Mary  afterwards  intermarried  with 
■         Tield^  liad  the  close  ploughed  up,  and  sowed  it 
with  acorns :  it  was  fenced  in  to  protect  it  from  cattle, 
(but  still  leaving  the  drove-way  through  it  before  men-' 
tioned,)  and  was  taken  by  22.  Dcmn  into  his  own  pos- 
session, and  so  continued  to  the  time  of  his  death,  the 
fences  round  it  being  repaired  by  him  fix>m  time  to 
time,  and  the  underwood  cut  in  its  regular  course  by 
him  with  his  other  woodlands.     Since  it  has  been  so 
planted,  33  years  last  past,  it  has  never  been  held  by 
thp  tenant  of  Coltsfoot  farm.     The  close  in  question 
was,  before  it  was  so  sown  with  acorns,  separated  irom 
BidPs  Wood  by  a  ditch  and  hedge.     There  is  now  no 
hedge  between  WilliairCs  Spring  and  BidFs  Wood^  but 
the  old  ditch  is  ^till  remaining  between  them,  to  which 
nothing  has  been  done  since  the  former  was  planted. 
In  1803  Mary  Fields  the  widow  of  the  former  tenant 
Pennyfeaiher^  who  had  held  the  farm  under  2Z.  Damn 
and  his  predecessors,  took  from  iZ.  Dawn  a  new  leasee 
dated  24th  December  1 803,  of  the  said  farm  and  pre- 
mises by  the  description  of  ^^  All  that  messuage  with 
the  arable,  meadow^  and  pasture  lands  and  grounds 
thereunto  belonging,  or  now,  or  lately  used,  occupied, 
held,  or  enjoyed  therewith,  containing  by  estimation 
172  acres,  little  more  or  less,  as  the  same  premises  are 
situate,  standing,   lying,    and  being  in  the  parish  of 
Ddtchworthi  and  in  the  parishes  of  Wehoyn  and  Teayn^ 
Co.  HertSi  and  are  now  in  the  tenure,  use,  or  occupation 
of  Mary  Fiddf  and  are  called  or  known  by  the  name 
of  Colt^oot  farm,  (except  out  of  that  demise  unto  B. 
Dawn  and  Bjose  his  wife,  and  the  person  or  persons  to 
whom  the  freehold  of  the  same  premises  shall  from 
time  to  time  belong,  a  certain  piece  of  ground  part  of 
II    .  the 
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the  said  172  acres,   some  time  since  planted  by  iZ.        1817* 

Dofwn  with  acorns,  and  which  is  now  a  young  wood,     '^'^^  ~^ 

called   <<  WiUianifs  Spring;**    to  hold,  except  as  ex-  v 

cepted,  to  M.  Fieldj  her  executors,  &c.  for  a  term  of      Down, 

ten  years, '  under  the  yearly  rents  therein  mentiotied.". 

On  loth  jlfffy  1 8 13  another  lease  was  granted  to  Wil^ 

liam  Penfqfeather^  son  and  successor  of  jftf.  Field,  by 

the '  same  description,  ^^  except  out  of  that  demise,  a 

certain  wood  or '  spring   called   •*  ffilUam's  Spring.'* 

No  abatement  whatever  was  made  in  the  tenant's  rent 

by  reason  o{  R.Down  having  so  taken  into  his  own 

possession  the  close  called  William's  Spring  ;  and  there, 

would  not  be  one  hundred  and  seventy  two  acres  in 

CoUsfbot  farm,  if  William* s  Spring  was  not  considered  as, 

part  of  it:  it  would  consist,  as  in  the  occupation  of 

the  respective  lessees,  under  the  respective  leases  before 

mentioned,   if   165   acres  only,   accurately  measured. 

A  Dctam  being  seized,  on  19th  August  1803,  made  his. 

will  in  writing,  executed  and  attested  to  pass  real 

estates,  and  died  in  Jufy  1814,  without  revoking  or 

altering  his  will.    The  testator  devised  to  his  wife  Bose 

Damn,  amongst  other  premises  in  the  parishes  of  Watei 

Thundridge,  DaUhworth,  and  Stevenage,  his  messuage, 

farm,  and  lands  called  Coltsfoot  farm,  situate  in  or  near 

the  parishes  of  Datchworth,  Wehpyn,  and  Teuyn,  Co. 

Herts,   then  on  lease   to  — —  Field,   widow,    at  the 

yearly  rent  of  150/.,  and  also  two  woods  or  pieces  of 

woodlands,  then  in  his  own  possession,  called  Hctwtfs 

Wood  and  BulFs  Wood,  containmg  together  34  acres, 

and  upwards,  situate  in  or  near  the  parish  o^Datchxoorth; 

to  hold,  with  the  appurtenances,   unto  his  wife  Bose 

Damn  for  life ;  and  after  her  decease,  he  devised  to  his 

eldest  son  John  Damn  (with  other  premises  in  Ware 

nndDatckworth)  his  said  two  woods  called  Ham^s  Wood 

and  BidPs  Wood ;  to  hold  unto  and  to  the  use  of  «7.  Dawn 

and  bis  heirs ;  and  to  liis  3d  and  4tb  8ons,(the  Plaintiiis,) 

he 
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1617*       Eedtvised)  ia  fib  nmimcr;  frimi  jmd  inimediatdy  lAnr 

^'TCr^    die  €l6CMM  of  his  said  wife,  idl  and  singular  his  tfM 

^       ferns,  Itt^ds^Biessaagcs^catta^ 

tkmm.       inbefore  described,  sttnate  in  the  parishes  cSSUnmufef 

DakkmarA^  Welwyi,  and  Tewyn ;  ta  hold  unto  sfid 

to  the  use  of  his  said  two  sons  Hemy  Damn  ai 

.  Bkkard  Dmofh  &nd  thar  heirs,  in  equal  shares  ttd 

proportions,  as  tenants  in  commcni.    The  Defendsnl 

entered  into  die  elose  called  Wittkaifs  Springs  and  dit 

die  wood  (a)  growhig^  there,  claiming  to  be  entitled  to 

ft  as  heir  at  law  to  his  fedierv  and  as  nndisposcd  of  hj 

his  yML    The  FlaintUfs  ofeiming  to  be  entitled  to  it  u 

stiUbeHigpaitandpttrcdof  (!b«4/tN^ferBi,  (asderi«» 

of  dieir  fether,)  in  reversioki  expectani  on  their  modief^i^ 

dectese,  brooght  the  present  action. 

-  Bet^  Serjt,  for  the  Plirfntiils,  insisted  that  diedevile 
of  O9%6o^  farm  included  WiUkmfs  Spring.  Hieweids 
^  hereinb^re  described''  did  not  so  restrict  the  eir 
preseion  Cdtsjbot  ferin  ad  to  exdnde  from  it  landwUch 
had  alwagrs  hitherto  been  parcel  of  the  ferns,  merely 
because  it  did  not  happen  to  be  in  the  occupation  of 
the  person  to  whom  the  ferm  was  stated  in  general 
terms  to  be  in  lease.  Hiere  was  in  the  derise  a  deserip- 
don  of  all  Cclisjbot  ferm  sofficient  to  cany  die  whole 
of  it ;  namely,  all  that  die  testator's  fanto  called  CUbs- 
fM  ferm,  situate  in  or  near  the  parishes  dltktiekw&r^ 
Wdayn^  and  fhoynj  the  mere  circomstance  of  the 
testator's  having  used  fbrther  wotds  of  descriptioft 
propter  certitudinem  additOf  which  were  not  strscd^ 
i^^ipKcable  to  the  whote,  bnt  only  to  a  part  of  the  ftmr 
woidd  not  prerent  the  ^ole  from  passing.  The  sfr> 
pression  indeed  is  peculiar :  it  is  not  *<  nowin  the  ocoh 
pdKonof '  JR^"  bnt »  now  in  lease  to Bdi^ 


(#)  Thb  mast  WiaMdtd  of  tifflbcr-tieei. 

the 
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aiod  to  be  in  FieUPs  pocupatioQ;  but  the  whole  may  19    ^^~  ^ 
fodDM  iort  be .  §aid  to  have  b^en  then  on  le«ie  to  Idn.  ^ 

JPS4dj  for  that  jnay  as  conrecdy  be  prediciOed  in  a  PPWVf 
will  es  in  a  leasee  and  in  each  of  the  leaeet  the  whple 
iana  is  Ibe  primary  wbject  of  the  demi^e^  though  the 
entirety  of  the  siilgect  is  afterwards  qualified  by  the 
sabeeqiieDt  exceptioiis*  Afanost  eveiy  leese  oontaiw  9B 
exception  of  timbeivtreesy  and  quarries^  and  mine* : 
many  contain  eaoeptions  of  hedge-row^  bashes,  the 
ground  and  soil  of  rivers,  roads  and  wood%  ri|^ts  of 

.  ar^,  of  sportinf^  and  the  like.    Could  it  in  such  a  case 

V^  Gontmded,   that  by  a  deviae  of  all  the  teatatov^f 

turn  in  the  occnperton  of  A^  the  herbage  only  shonld 

pass  to  the  devisee,  and  that  the  tveav  hedge-row% 

huabes^  quarries,  mines,  ground  and  soil  of  river% 

I0«ds»  end  woods,  should  deseend  to  the  heir;  and  that 

the  rights  of  spotting,  and  of  way  over  the  fiurm,  le^ 

served  perhaps,  for  the  very  purpose  of  the  enjoyment 

of  property  contiguous  to,  and  devised  with  the  ianat^ 

diould  desoend  to  the  heir  of  the  devisor,  to  whoa  no 

property  is  given  that  can  render  the  excqHed  matteia 

psefoL  to  him?  The  exception  proves  that  WiUkmf$ 

Sgring  is  pared  of  OoU^boi  fann,  for  every  ezcqptioa 

nuMt  be  of  parcel  of  die  thing  granted  or  dswnised 

That  k  wai  treated  by  the  testator  as  parcel  of  CUto- 

J^  kam,  appears  by  the  leases,  whereiu  the  hxm  is 

deseribed  as  172  acres,  to  which  extent  it  does  not 

aammt,  vrithout  induding  therein  the  land  in  question. 

T%e  evidence  of  the  lease  made  after  the  will  was  pat- 

tienhoriy  strong.    This  case  has  been  decided  iditiost 

in  terms,  by  the  case  of  OotN^^fc  oil  AmKif  ^JBa^^ 

agabst  Soidkem.  (a) 

{a)  X  MauU  (^  Silvu  299* 
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1817.  PeU  Serjt,  for  the  Defendant,    nrged  firgt,    that 

thirty-three  years  user  of  the  land  in  question  as  wood* 
land,  and  the  permitted  decay  of  the  hedges-  whidi 
separated  it  from  BtdPs  fVood,  and  the  omission  to  cleanse 
the  ditch,  as  well  as  the  circumstance  of  both  woods  being 
cut  together,  afforded  strong  evidence  that  the  testator 
intended  that  the  ground  in  question  should  become  a 
part  of  Au^'s  Wood.    The  lease  to  Penmifsaiher  in  1803 
does  not  include  William's  Spring  within  CoUsfboi  fiuiDi 
fer  it  demises  the  messuage,  with  thearable,  meidow 
And  pasture  lands,  and  grounds  thereto  belonging;  bat 
WUUcaiCs  Springy  which  was  sown  with  acorns  in  1782, 
and  never  again  broken  up,  was  in  1803  neither  arable^ 
meadow,  nor  pasture.     The  only  difficulty  in  the  case^ 
is,  that  the  demise  proceeds  to  describe  the  fiurm  as 
containing  172  acres,   but  that  difficulty  is  not  insor- 
monhtable :  there  are  greater  difficulties  on  the  other 
side:  the  &rm  is  described  as  172  acres;  and  deducW 
ing  WaHanCs  Spring,  it  is  only  165  acres ;  but  it  is 
extremely  common    to    continue    the  same  nominal 
quantity   of  acres  in  succeeding    leases,   though  the 
land  be  alienated  or  varied ;  but  there  is  an  express 
exception  of  the  close  heretofore  planted  with  aooms, 
and  which  is  now  a  young  wood,  called  WUUanit  Spring* 
The  lease,  therefore,  describes  it  as  a  young  wood,  and 
there  is  no  demise  of  any  woodland.      The  second 
lease  of  181 3  does  not  add  any  further  explanation, 
but  the  will  is  made  during  the  first  lease.    If  there 
be  any  doubt,  the  heir  at  law  is  entitled  to  the  benefit 
of  it.      In  that  lease  is  an  express  exception  of  the 
close  called  WUliam's  Spring,  that  close  therefore  was 
not  in  the  lease  to  Mrs.  FiekL     The  tatator  then  pro- 
ceeds to  give  to  the  Defendant  the  two  woods  galled 
Haafs  Wood  and  BuU's  Wood,  Therefor^  when  he  gives 
a  remainder  to  the  Plainti£b,  in  all  and  singular  his 
Anns  thereinbefore  described,  that  means^  such  as  he  had 

before 
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•before  described  them,  which,  as  to  CoUsJotA  farm,  was        I8I7. 
only  so  much  thereof  as  was  in  lease  to  Mrs.  field* 
One  right  on  which  the  Defendant  stands,  is  that  of 
faeir  at  law.     But  it  is  not  clear,  that  the  testator  did 
hot  mean  to  devise  WillianCs  Sipring  to  his  eldest  son, 
as  a  part  otBulFs  Wood.     Here  is  an  unprofitable  small 
patch  of  land  adjoining  to  a  larger  wood  which  is  de- 
vised :  the  fence  has  been   thirty-two  years  since  de- 
stroyed, and  the  land  planted  with  acorns.    Goodtiile  t« 
Southern  was  hastily  disposed  of,    on  motion  for  a  new 
trial,  on  a  question  of  the  admissibility  of  evidence.  Lord 
£llenbarough  says,   Parcel  or  not  parcel  is  always  a 
question  of  evidence  for  the  jury.      That  case  was 
much  considered  in  the  House  of  Lords  in  Oxendeny. 
CSkichester^  and  if  the  latter  be  law,  the  former  cannot 
be  law.     No  case  has  settled  the  present  question  on 
•uch  impregnable  grounds  as  Oxenden  v.  Chichester. 
IKr  John  Chichester  being  seised  of  two  estates,  one  of 
which  had  come  to  him  Ex  parte  maternd,  and  the 
other  Ex  parte  patemd,  the  maternal  estate  being  partly 
in  Ashton^    and  partly  in  distant   parishes,  evidence 
was  offered,  that  the  devisor  used  t«  call  all  bis  ma- 
ternal estate  by  the  name  of  his  estate  of  Ashton  /  but 
this  Court  first,  and  afterwards  die  House  of  Lords, 
faMd,  that  as  there  was  something  to  satisfy  the  words 
of  his  will,  peculiarly  answering  to  that  description^ 
the  devise   should    not    be    held  to  indude    more. 
Doe  d.  Browne  v.  Gr€ening.{a)       Devise  of  all  the 
ertftte  and  interest  whatsoever,  which  I  have  or  can 
daim,  either  in  possession  or  reversion,  of,  or  in  any 
lands,  tenements,  or  hereditaments  at  Coscamb.    The 
Court  held,  that  evidence  was  not  admissible  to  shew  that 
another  estate,  the  manor  of  Farmcott,  formerly  distinct, 
ind  been  since  united,  and  was  now  held  with  the 

testaU>r's 


Down 
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18 17.       testator's  lands  at  Costoivd.    This  case  is  siibsequent  t6 
Qoodtitk  V.  Souihefn.    The  IMendaat  either  Ukea  tke 
premises  as  heir  at  law,  or  as  devisee ;  either  of  which 
Dovrsr.       rights  defeats  the  Plaintiff  ^s  daim,  and  the  Defendant 
mainly  rdies  on  his  title  as  heir. 

Best  in  reply.  It  is  material  that  die  exception  in 
the  first  lease  of  WilldamU  S^ng  was  made  before  the 
will,  .the  second  after  the  will,  and  that  it  is  not  an  ex^ 
ception  in  general  terms^  but  an  exception  for  the 
benefit  of  him  to  whom  the  freehold  of  Coltsfoot  ferm 
shall  from  time  to  time  belong,  which  now  belong*  to 
the  Plaintifis.  The  Court  will  reconcile  the  different 
clauses,  and  give  effect  to  the  whole.  It  has  been 
urged  for  the  Defendant,  that  the  words  *^  now  on  lease 
to  Fields  circumscribe  the  devise;  but  that  is  answered 
by  the  case  of  Dor,  on  Demise  of  Badfard^  v.  Sauthenu 
The  closes  were  not  in  the  occupation  of  CUy^  any 
more  than  WUlianCs  Spring  is  under  lease  to  Fieldf  yet 
the  Court  held  that  they  passed.  The  evidence  of  the 
two  leases  is  much  stronger  than  the  evidence  of  the 
notice  to  quit  there  was.  The  casea  relied  oi^  of  Doe 
V.  OxendeUf  and  Doe  v.  Greenings  are  materially  diatiB* 
goishabk  firom  this.  The  words,  *<  all  my  lands  in 
Coscombf**  in  the  latter  oaae  drew  a  distmct  line  of  se- 
paration between  the  lands  at  Coscomb  and  the  knds  at 
Farmcott,  C/kickester  v.  Ovenden  10  very  materially 
distii^uishable.  Hiere  were  numerous  estates  scat- 
teved  over  the  county,  some  fifteen  miles  off;  aad 
evidence  was  offered,  that  when  the  testator  q>oke  of 
hia  distant  estates^  he  called  them  all  his  Jskion  estate. 

C«r«  ado.  wlL 

Dajuums  J.  now  delivered  the  judgment  of  the  Court. 

There  is  no  question  in  this  case  as  to  the  admissibility 

of  evidence  in  order  to  extend  or  ooofine  the  operatioa 

14  of 
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of  this  ^11  by  evidence  extrinsic  to  it:  it  is  only  to.be 
decided  on  the  drciunstuices.     For  the  heur  it  is  said, 
that  he  can  only  be  disinherited  by  express  words  or 
necessary  implication.    That  rule  will  not  be  impugned 
bjr  the  decision  in  the  present  case^     Thie  right  of  the 
Defendant  to  this  property  is  put  by  hb  counsel  upon 
two  grounds.    First,  that  WUUanfs  Spring  passed  to 
kimself  as  a  part  of  BtdFs  Wood  /  adiy,  that  It  was  uiu 
disposed  of  by  the  testator's  will,  having  ceased  to  be 
psMof  Cb&|/&?/fanq,  and  therefore  descended  to  the 
Defimdant  aa  heir  at  law.     There  is  no  ground  what- 
ever to  say,  that  by  ceasing  to  be  part  of  CcUsfiwt  &ria  . 
it  became  a  part  oi  BtdFs  Wood;  for  if  so,  there  would 
have  been  no  reason  for  the  exception,  whereby  in  two 
leases  the  owner  treats  it  as  a  part  of  Cott^^&rm.  The 
will  was  intermediate  in  time,  between  the  two  leases. 
It  is  therefore  dear  that  at  the  time  of  making  his  wil^  , 
the  testator  thought  it  a  part  of  CqlUfoct  fiurm,  and  not 
only  did  not  at  diat  time  mean  to  die  intestate  as  to 
this  property,  but  omtemplated  it  as  a  part  oiCoUffbU 
Cum,  as  it  was  then  demised  to  Fields  subject  to  the  es^ 
cqitipn  of  WiUiaaris  Spring  out  of  that  demise.     The 
judgment  must  therefore  be 

For  the  Plaintiffs. 
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Fci.i%.      Lancaster,  Demandant;    Wilmot,  Tenant; 

Boone,  Vouchee. 

Where  a  deed  A  RECOVERY  had  been  suffered  of  {inter  alia) 
to  make  a  te-  ^^o  acres  of  land,  loo  acres  of  meadow,  50  acres 
precioe  con-  ^^  pasture,  65  acres  of  wood,  20  acres  of  furze  and 
veyed  tithes  of  heath,  10  acres  of  alder,  with  the  appurtenances, 
^^^'d  hf^^b  T  ^^  ^^  parishes  of  Tandridge  and  Godstone^  and'the 
and  G.f  and  all  tithes  of  corn,  grain,  and  hay,  yearly  arising  grow- 
other  heredita-  Jng,  and  renewing  from  and  out  of  the  said  premises, 
rccoverorwHh-  ^^d  also  the  advowson  of  the  vicarage  of  the  cLurch  of 
in  the  county,  Godstone.  The  dee^  to  make-  the  tenant  to  the  pre- 
*"^  ^^*  '^the  ^^P^  convey  {inter  alia)  all  tithes  of  corn,  and  grain, 
tithe  of  cotn,  and  hay,  yearly  coming,  growing,  &c.  out  o^  and  upon, 
grain,  and  hay  and  from  all  or  any  of  the  said  lands,  hereditaments, 
wMTOitted  an  *"^  premises  thereby  granted^  and  all  other  the  herc- 
amendment  by  ditaments  of  Ann  Boone  and    Ann  Eliza  Boone  in 

adding  all         Tandridse  and  Godstone  aforesaid,  or  elswhcre  in  the 

manner  of  .  ^ 

tithes  in  T.,      county  of  Surry.     Shepherd^  Solicitor-General,  in  last 

the  recoyeror     Michaelmas  term  moved  to  amend  this  recovery   by 

A^^T^d      inserting  next  after  the  word  «  hay,"  the  words  **  all 

intending  they  manner  of  other  tithes,'^    upon  an  affidavit  that  the 

~~  ^*'      tenants  in  tail  were  seised,  not  of  the  tithes  of  com, 
Wnere  one  , 

purchaser  un-  grain,  and  hay  only,  but  of  every  other  species  of  tithe 

der  a  recovery  arising  upon  so  much  of  the  premises  as  lay  within 

an  amendment  ^he  parish  of  Tandridge ;  and  inasmuch  as  the  deed  to 

of  the  reco-  make  the  tenant  to  the  precipe  conveyed  all  the  bere- 

IdriiMb^a  ^*^"*®»ts  of  the  rdessors  in  Tandridge  arid  Godstone^ 

collocation  on  or  elsewhere  in  the  county  of  Suny^  it  clearly  con- 

the  record,  it    veyed  these  tithes,  though  not  enumerated  in  express 

destroyed  and 

rendered  in* 

sensible  the  title  of  another  purchaser  under  the  recovery,  the  Court,  upon  iBoM 

of  the  latter,  rectified  the  mistake. 

Rflxuinder-mao  in  tail  heard  to  shew  cause  against  the  amendment  of  a  muanrp 

words. 
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words;   and  it  was  sworn  the  parties  believed  they       1817. 
were  intoided  to  pass,  and  the  enjoyment  of  them  had     ^-     t"   -^ 
gone  accordingly  since  1776.     Under  a  grant  so  ex-    ^emandsat. 
tensire  as  this,  similar  amendments  bad  been  frequently 
permitted. 

Besi  Seijt.  for  a  tenant  in  tail  shewed  causes  This 
reccivery  ought  not  to  be  amended;  ist,  because  the 
parties  are  dead;  3dly,  because,  though  it  has  often' 
been  held  that  the  general  words  hereditaments  will 
pass  tithes,  yet  here  are  words  to  control  the  extent  of 
the  tithes:  the  deed  to  make  the  tenant  to  the  precipe 
limits  the  tithes  to  corn  and  grain,  which  affords  a 
strong  presumption  that  no  other  tithes  were  intended 
to  pass  thereby,  expressio  tmim  est  exclusio  aUmuss 
and  tbereis  no  case  where,  the  deed  specifying  parti- 
cular tithes,  the  recovery  has  been  amended  by 
inserting  all  tithes. 

The  Soticitor-Generati  in  support  of  his  rule,  urged 
that  Ae  enjoyment  had  long  gone  with  the  title,  and 
that  by  the  deed,  all  hereditaments  in  Tartdridge  and 
Godstontf  or  elsewhere  in  the  county  of  Suny,  would 
clearly  pass. 

GiBBS  C.  J.  Considering  those  large  terms  in  the 
deed  to  lead  the  uses,  I  think,  we  may  allow  the  amend- 
ment 

In  consequence  of  this  pernussioq,  the  recovery  was 
altered,  by  inserting  after  the  word  **  hay*'  the  words 
prayed  for,  so  that  the  recovery  now  stood  **  the  tithes 
of  Com,  grain,  and  hay,"  *^  and  all  other  tithes  yearly 
growini^  arising^  and  renewing^  firom  and  out  of  the 
premises  in  the  parish  of  Tandridgey*  *' yearly  arisio^ 
growings  and  renewing  Scorn  and  out  of  the  said 
premises.'' 

Vol.  VII.  A  a  Best, 
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JLANCAfTEXly 
At. 


I8I7.  Best^  for  tlie  patty  whd  had  opposed  the  amendttieRI, 

now*  moved,  with  coits,  ftgtim  to  i^m^d  tWreMvery  by 
trtospoMXig  the  words   <<  find  ftll  odier  tith«B  yearly 
arising,  and  growii^  and  renewing  iron  and  oiit  of 
the  said  premises  in  the  parish  of  Tandridjge^  and 
inserting  them  after    the  word    <^  premises"    in  the 
mecovery,  instead  of  after  the  word  <^  hay,"  as  beJRn^  di- 
rected, -so  that  it  might  stand  as  a  recovery  of  the 
tithes  of  corn,  grainy   and  bay  only^   yearly  aifisiag 
from    the  premises^   whi^h   extended    lAto    the   two 
parishes,  and  that^  so  fkr  as  it  was  a  recovery  of  all 
manner  of  tith^  it  might  be  luaited  in  its  operation 
to  so  muck  of  the  premises  as  lay  within  the  parish  of 
Tandtidgif  for  that  his  own  cliettt  had  purchased  the 
iitbei  of  eorn,  grain,  and  hay,  arising  from  so  much 
of  the  premises  as  lay  within  the  parish  of  Codsfymey  and 
the  amendment  of  the  other  party  had  made  his  cheat's 
title  insensible ;  it  was  necessary  to  brii^  the  other  party 
before  the  Court,  because  the  amendment  now  prayed 
might  affect  his  title,    llie  other  party,  instead  of  using 
the  order  of  the  Court,  to  drawup  the  amendment  in  sudi 
terms  as  would  answer  the  purposes  of  both  parti^  had 
so  drawn  it  up,  as  to  answer  the  purpose  of  neither. 
He  had  not  the  deeds  in  Court,  but  he  insisted  there  is 
no  occasion  for  them  here,  inasmuch  as  it  appeared  on 
the  recovery  itself,  that  the  recoverors  had  made  theif 
own  record  insensible  by  the  amendment ;  and  his  client 
did  not  complain  of  the  amendment  as  ordered  by  the 
Court,  but  he  complained  that  the  other  party  by  intro- 
duoiflg  the  wwds  in  a  wrong  place,  had  iigared  him, 
who  was  the  pitvprictor  of  the  tithfe  of  ooni,  gntiB,  .and 
hay  ia  Oad$lone^  and  by  cxduding  Ua  titim  from  the 
oomprise  of  the  Facovery,  ia  which  ihijr  wcw  iodadMl 
when  he  pwcbased  them,  they  bad  dasti^iyed  bis  (Ma 

Th^ 
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The  SoticUor^Gmeral  discUimed  all  tide  to  the  small 
tithes  in  GodsUme^  and  oonsenttd  to  any  aioeDdment 
which  should  not  prejudice  his  client.  b^i^Snu 

The  Court  permitted  the  amepdment  to  be  made  a» 
now  prayed  for,  by  introducing  the  first  amendment 
after  the  Word  premises,  instfead  of  inserting  it  in  the 
place  where  it  then  stood. 

Rule  Absolute,  but  withopt  costs.     The 
recoverors  to  pay  their  own  costs. 


MooDiE  V.  Reid  and  Others. 


*T*HIS  was  a  case  directed  by  the  Vice-Chancellor  for  Llmibitiba  of 

the  opinion  of  this  Court,  the  material  parts  where-  ^^J^^  ^ 
of  were  these.  By  indenture  of  marrii^pe-settlement:puide  penonas5.c. 
between  the  Plaintiff  of  the  first  part,  Sarah  Moodie^  the  tlioaldby  her 
Plaintiff's  latewife^  then  Sarah  Crawiher^  of  the  second  ^ny  writWor 
part,  Ann  Richardson  of  the  third  part,  and  the  Defen-  appointment 

danu  A.  Reid,  and  JV.  Saunders,  and  B.  Crc^her,  and  J.  ".,?**^  ^[  * 

wtUy  to  M  by 
Jamesj  both  since  deceased,  of  the  fourth  part ;  it  was  her  signed  and 

declared  that  the  trustees  thereiu  named  should  stand  published  in 
possessed  of  the  several  sums  of  200L  and  2500/.  2  per  ^^^"^^  ® 
cent,  reduced  bank  annuities,  upon  trust,  in  case  there  by  two  or 
should  be  no  child  of  the  marriage  then  contemplated,  "f**  credible 
s$  to  one  moiety  thereof  for  the  Plainti£&  his  execu-  appcint. 
tonw  ^>  and  as  to  the  other  moiety  thereof  ia  trmt  ^^  appoint- 
or the  use  and  benefit  of  such  person  or  persons,  and  l^hasmadc: 
for  sooh estate  and  estates,  intent«,  9axd  purpose^  and  «<Theaeiny 

last  bequeaths, 
signed  by  me 
<Ui  4th  Fek.  t^zst  S.  M.i  witness  M.  H.  and  /.  H."     The  ^lUtriz  tdd  each  of 
the  witnesses  that  that  paper  was'  her  wilL    Held  that  this  was  not  a  sufficient 
execution  of  the  poW«r. 

A  a  p  subject 


Reid. 
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1^17*  subject  to,  with,  and  under  such  charges»  k>c^  and  In 
MooDiB  ^"^^  manner,  as  Sarah  Crcfajther  at  any  time  or  times 
during  her  life,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  by  her  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any  writing  or 
appointment  in  the  nature  of  a  will,  to  be  by  her  signed 
and  published  in  the  presence  o^  and  attested  by,  two 
or  more  credible  witnesses,  (and  which  deed  and  writ- 
ings, and  will,  or  writings  in  nature  of  a  will,  notwith- 
standing her  then  intended  coverture,  she  viras  thereby 
empowered  to  make,)  should  £rect  or  appomt,  and  in 
default  of  such  direction  or  appointment,  &c^  upon 
trust  for  the  person  or  persons  who  would  have  been 
entitled  thereto,  in  case  the  said  Sarah  Cnmther  had 
died  sole  and  nnmarried,  intestate,  and  possessed  there- 
of. The  marriage  was  solemnized,  and  the  sum  of 
2500/.  three  pounds  per  cent,  reduced  bank  annuities, 
was  transferred  into  the  names  of  the  trustees.  Sarah 
Moodie  in  her  lifetime  duly  made  and  published  her  last 
will  and  testament  in  writing,  or  appointment  in  writ- 
ing, in  nature  of  a  will,  dated  4th  February  18 12,  part, 
of  which  was  in  the  following  words :  "  I,  understand- 
ing by  our  marriage-settlement,  that  should  my  husband 
survive  me,  and  we  then  leave  no  child  living,  half  the 
sum  of  2700/.,  (the  amount  of  the  two  sums  of  2500/. 
and  2oo/.)  now  in  the  3  per  cent,  redufced  knnuities,  is 
abready  settled  on  my  husband  during  his  life,  and  that 
I  have  a  power  by  that  settlement  to  dispose  of  the 
other  moiety,  being  1350/.,  to  whatever  person  or  per- 
sons I  think  proper;  that  sum,  I  now,  by  this  writinf^ 
bequeath  to  my  husband  Dr.  John  Moodie^  for  his  sofe 
use  and  entire  disposal.  It  is  my  earnest  hope  and 
trust  that  no  means  will  be  taken  by  any  of  my  family 
to  set  these  my  bequeaths.aside,  even  should  it  befimnd 
that  due  forms  are  Wanting  to  render  it  properly  valid 

acoordiog 
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according  to  law.     These  my  last  bequeaths  signed  by 
me  this  4th  day  of  February ^  i8i2.     Sarah  Moodie. 
Witness,    Betty  Headingtan*    Jane  HeadingtonJ'    S. 
Moodie  died  in  1813,  without  ever  having  had  any 
children  or  child,  and  letters  of  administraticHi  of  her 
effects  with  the  said  wiU,  or  writing  in  nature  of  a  willy 
annexed,  had  been  granted  to  the  Plaintiff,  who  exhi- 
bited his  bill  in  Chancery  against  the  Defendants  A. 
Reid  and  JV.  Saunders^  the  surviving  trustees  of  the  set- 
tlement, and  also  against  the  other  Defendants,  who 
were  the  next  of  kin  of  Sarah  Moodie,  and  prayed  that 
the  trustees  might  be  directed  to  transfer  to  the  Plain- 
tiff, for  his  own  use,  the  whole  sum  of  2500^,  and  200/. 
3  per  cent,  reduced  bank  annuities.     Betty  Headington 
and  Jane  Headington^  the  two  witnesses  to  the  will,  or 
appointment,  were  examined  on  the  part  of  the  Ploin- 
tifl^  and  each  of  them,  in  her  deposition,  states  that 
Sarah  Moodie  signed  or  subscribed  her  name  to  the. 
will,  or  appointment,  in  the  presence  of  the  witnesses* 
And  Betty  Headington  further  says,  **  that  from  what 
Sarah  Moodte  said  in  her  presence  and  hearing  on  that 
occasion,  the  deponent  understood  that  the  said  paper- 
writing  was  her  will."     And  Jane  Headington  also  says^ 
^*that  irom  the  expressions   made   use  of  by  Sarah 
Moodie  at  the  time  of  her  so  signing  the  said  writing, 
ahe  the  deponent  understood  that  such  writing,  was  the 
will  of  Sarah  Moodie''     The  question  was,  whether  the 
above  stated  will,  or  appointment  in  nature  of  a  will, 
was  a  due  execution  of  the  power  contained  in  the 
settlement. 

This  case  was  argued  in  Michaelmas  term,  18 16,  by 
Best  Seijt  for  the  Plaintiff.  He  insisted  that  the  exe- 
cution, thus  attested,  was  a  due  publication  of  the  will, 
and  satisfied  all  that.the  power  required,  and  that  it 
formed  no  obje<^ion  that  the  attestation  did  not  ex- 
pressly notice  the  publication  as  well  as  the  signing, 
A  a  3  *   because 
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because  it  noticed  i\mt  which  coald  not  exiu  withoirt 
poblication,  namely,  the  signing.  He  diednguished 
diis  case  from  that  of  Wright  ▼.  Bofiam  {a\  whidi  odIj 
decided  that  an  attestation  of  sealing  was  not  an  attest- 
ation of  signing.  He  aluo  referred  VoBoadv.  Seftwdl{b) 
where  no  question  was  made,  but  that  the  testator's  in- 
forming the  witnesses  separately,  that  the  paper  attested 
Has  his  will,  was  held  a  doe  publication.  A  fonnsl 
publication  of  a  will  was  not  necessary.  No  particnlsr 
ibrm  c^  words  was  required.  Wesibaeh  v.  Kewfiidg{c) 
(in  which  all  die  cases  on  this  point  are  eoUected,)  sod 
where  it  was  held  that  actsol  signing  in  the  preseace 
was  unnecessary, 

Lem  Serjt  for  the  Defendants.  The  casedf  Bmi 
▼;  Seatooeil  is  ina{^lioatde.  There,  indeed,  it  was  held  not 
to  be  necessary  that  the  testator  should  publish  to  the 
witnesses  that  the  instrument  is  his  will.  But  that  pub- 
lication which  the  law  req|;iires  refers  to  the  future  ope- 
ration of  the  instrument  as  a  will.  It  is  not  therefore 
ad'tdem  »•  for  the  publication  which  this  power  requires 
is  a  publication  of  the  will  to  the  witnesses.  It  is  there 
said  not  to  be  necessary  that  they  should  know  it  is  awill; 
bat  that  proposition  may  he  doubted,  for  if  they 
do  not  know  that  fitct,  how  can  it,  in  common  sense,  be 
said  that  they  att€St  the  execution  of  it.  Whatever 
formalities  are  prescribed  to  the  execution  of  a  power, 
however  fanciful,  must  be  strictly  complied  with.  In  the 
case  of  7^  Duke  of  Albemarle  v.  Ji^inck{d)  it  washekl 
that  though  by  the  statute  of  frauds  it  is  required  that  a 
will  must  be  attested  by  three  witnesses  only,  yet  that 
a  fanciful  declaration  that  it  shall  be  attested  by  six 

W  3Bi/rr.i773.  193, 

(c)  %  Veu  &f  Bcameji  36%. 

12  peers, 
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pe^rs^  B^iut  bfi  complied  with.    PcnodlJ^^  8aj8(a)  *^  I        161 7» 
know  not  my  rule  mor^  clear  in  our  law-books  than 
this,  that  all  the  circumstances  prescribed  and  required 
in  a  power  of  revocation,  must  be  observed,  to  make  it  a 
good  and  eifeotual  revocation;  so  is  Scroop^g  case  {b\  so- 
19  the  ease  efkibbett  v.  Lee.  (c)    There  is  indeed  a  hr 
Toorahle  judgment  to  be  given  m  expounding  powers; .. 
bat  both  those  cases  stiU  agree  that  all  the  circom- 
•tanees  most  be  strictly  observed."     This  case  does  not 
nst,  therefore^  on  the  question^  what  is  a  pubHcatioa 
with  respect  to  the  operation  of  a  will?  but  on  the 
point,  what  is  a  pablici^ion  to  the  witnesses  ?    If  they 
were  to  attest  this  paper  in  the  terms  «<  signed  in  pre- 
sence of  us,  but  what  this  paper  is,  we  do  not  know^V 
tke  Court  could  never  say  that  wm  a  ydblication.  The 
Coot  came  reluctantly  to  the  inclusion  which  they, 
adopted  m  WrigM  v.  J¥abi/brd{d) ;  yet  they  tfaouf^ttbe 
difltinction  between  tlie  execution  of  powers  and  .other 
deeds  so  strong,  that  th^  were  forced  so  to  rule ;  and^^ 
a  statote  (e)  which  has  since  been  made  to  redress  that 
particuUr  CMe^  leaves  all  others  as  th^  were,   a^  this 
Court  held  in  the  case  of  Doe  on  Demise  ofHoigkiss  v. 
Pierce.  {/)  Tliat  case  of  ff^A/ v.  Woif^d  pnoceeds  on . 
the  ground  diat  when  three  things  were  required,  aU: 
three  must  be  complied  with ;  and  though  it  was  said, 
that  from  sealing,  signing  might  be  inferred,  as,  possir 
tly,  it  in  some  cases  may,  yet  it  is  not  dispensed  with. 
Hie  reason  is,  that  the  appointor  has,  as  it  was  held  in 
The  Duke  fff  AlhemaM%  case^  no  power,  but  what 
arises  from  the  authorities  from  which  it  flows.    Doe  on 
Demiu  ofManefield  v.  Peach  (g)  and  Wright  v*  Batkm 
are  decisive  for  the  Defendants.    Nothing  here  0h^w» 

(«)  zCta.  Ca.  65.  fiatk  and        (4)  AnUjVf.  aij. 
Montagu^ %  case.  {e)  54  Oio^  3.  c,  16S. 

(b)  10  Co.  143.  uk"  (/)  ^^^^*  ^-  40a. 

(0  Hob.  3i».       \  (g)  a  Hiauli  Ut  Sehv.  si6. 

A  a  4  that 
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181 7.  that  all  the  ceremonies  have  been  complied  wkh:  the 
substantial  ceremony  of  attesting  the  pablic^tion  fa» 
not  been  complied  with. 

r    Best  in  reply.     The  opinion  of  Hdansfield  C.  J.  in 
IVrigfU  V.  Wakefordj  and  the  doabts  thrown   out  by 
Lord  Eldon  Chancellor,  when  the  same  case  was  before 
him  (a),  afford  an  argument  which  ought  to  weigh  with 
the  Court,  not  to  carry  the  doctrine  of  those  cases 
further  than  the  cases  themselves  go.     The  Plaintiff' 
does  not  seek  to  break  in  on  the  authority  of  TAe  Duke 
of  Albemarle  v.  MoncL     If  a  person  were  to  insist  on 
the  attestation  of  a  will  by  three  European  emperors, 
though  only  two  exist,  the  power  would  indeed  be  inv- 
possible  to  be  pursued,^  but  no  will  could  take  eSect 
without  that  formality.     A  will  without  publicatioD  u 
not  good;  publication  is  that  which  gives  eflfect  to  a 
will,  as  delivery  gives  effect  to  a  deed ;  but  it  is  not 
necessary  the  testator  should  at  that  time  declare  his 
publication.     Whatever  gives  assent  to  aa  instrument 
is  a  publication  of  iu    If  a  testator  writes.  9  will,  the  act 
of  writing  shews  it  to  be  his;  if  written  by  anotbev^ 
the  testator  must  do  something  more;  he  must  shew 
that  he  adopts  it,  which  lie  does  by  his  signatoce^ 
Neither  can  a  person  sign  a  will,  nor  call  upon  another 
to  witness  that  he  is  signing  it,  without  puUishing  it 
as  his  will.     And  the  Plaintiff  is  not  contending  thai 
the  Court  can  dispense  with  cither  formality,  but  he 
contends  that  the  signature  is  evidence  of  publication.^ 

GiBBsCJ.  We  wiH  certify  to  the  Vice  Chancellor, 
*but  I  think  it  necessary  to  say  a  few  words  on  th» 
case.  Let  us  go  back  to  the  origin  of  wills.  A  will 
of  land,  in  its  present  extent,  can  only  be  made  by 

W  fFHgia  y.  Wak^rdy  17  Ves.  4S4- 

the 
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tbe  sutute  4>f  H.  3.  {a\  although  1  am  aware,  Aat  wiQs  1^1 7^ 
existed  before  the  statute  of  H.  8.  of  lands  devisable 
hy  customs,  and  that  the  writ  jex^  grcnd  querdd  exited 
for  the  recovery  of  those  lands;  and  to  such  will  I  Itoft 
think,  indeed  I  know,  that  publication' was  not  neoes- 
saiy.  The  .statute  of  29  Car,  2.  r.  3.  s.  5.  made  certain 
ibrmalities  necessary  to  wills  of  land,  but  I  know  that 
neither  the  statute  of  H.  8.  nor  that  of  29  Car,  2. 
speak  of  publication.  A  will,  as  such,  requires  no 
publication ;  be  publication  what  it  may,  a  will  may 
be  good  without  it  But  here  the  power  is  to  be 
exercised  by  a  will  signed  and  published.  Therefore 
there  must  be  some  publication  here:  the  will  must  be 
signed,  published,  and  attested ;  and  there  must  there- 
fore be  some  attestation  here^  of  signing  and  pubHc- 
adon.  Tlough  the  most  respected  late  Chief  Justice 
of  this  Court  differed  from  the  other  judges  in  Wright 
V.  Wakefordi  it  is  established  by  that  case,  that  the 
wjtDesses  must  attest  every  thing  that  is  necessAry  for 
the  execution  of  the  power.  Here  the  witnesses  have 
dearly  attested  the  signing;  the  question  is,  whether  . 
they  have  attested  tbe  other  formality,  of  publication, 
m  attesting  the  signing.  If  the  act  of  the  testatrix  in 
calling  on  the  witnesses  to  attest  her  will,  be  a  pub- 
lication of  it,  then  their  attesting  that  she  signed  it, 
attests  her  publication  also,  because  they  attest  that 
by  which  she  publishes  it.  I  called  on  the  bar  to  say 
what  publication  was ;  I  do  not  wonder  that  I  had  no 
answer;  for  though  the  parties  use  the  term  publi- 
cation, it  is  a  term,  in  this  sense,  unknown  to  the  law. 
I  know  what  publication  is,  if  spoken  of  many  things; 
as  fdr  instance  of  a  libel.  I  know  what  an  utterihg  ts; 
if  a  man  puts  Ibrth  base  money  in  certain  cases,  it  is 
^n  uttering;  but  I  do  not  know  what  the  publication 

{t^^l%  H.  8.  ^.  X.  s.  X. 

of 
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ISif.  ef  a  wlU  is.  I  can  only  suppose  it  to  be  tboti  by 
which  a  person  designates  that  he  means  to  give  effect 
to  a  pap^r  as  his  will.     I  throw  this  out,  that  it  may  not 


Mooni 

KBin>  be  supposed,  that  if  our  decision  should  be  adverse  to 
that  which  has  been  argued,  it  is  therefore  contrary  to 
the  cases  that  have  been  decided  in  this  Court. 

Cur»  adv.  nfU. 

'  The  Judges  afterwards  certified  to  the  Vice  Chaur 
cellor,  that  the  wttl  of  Sarah  Moodie  was  not  a  due 
eJiecution  of  the  power  contained  in  her  aettlejueot* 
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\lOJ)     »8i5.         Crump,    on   the  Demise  of  Woolley,  v. 
^^     Nov.^1.     .  Norwood,  (/i) 


Maidstone  Bummer 
when  a  verdict  W4» 


^  Jd  A  J  /^^^  ^  5*"    ^PHIhl  was  an  gectment  tried  at 

^//.gy^velkindlandto.A  ^j        ,g        before  H*a/A  J., 
*y .      the  testator  I  »  -r» 

//  *  three  nephewi,  found  for  the  Piaintifl^  subject  to  a  case,  of  which  the 
Miuofhis  bro- 
ther Jobn^  daring  their  lives,  in  common,  and  after  their  respective  decease  ihe  part 
and  share  of  him  or  them  so  d]ringi  unto  the  heirs  lawfully  iwuing  of  his  and  tiiekr 
body  and  bodies  jespectively,  and  if  more  than  one»  equally  to  be  divided*  as  tcoiUtts 
in  common*  and  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their  heirs  ;  and  if 
any  of  his  nephews  should  die  without  such  issue,  or  leaving  any  such,  they  all 
should  die  without  attaimag  tweaty-one^  then  the  share  of  him  and*  them  so  dying* 
unto  the  survivor  and  survivors  of  his  said  nephews,  and  the  heirs  of  the  body  of 
such  surviving  and  other  nephew,  equallyi  in  common.  And  for  want,  or  in  default 
of  such  iuue  of  his  nephews,  unto  hb  own  right  heirs*  One  moiety  of  dK  ultimate 
remainder  in  fee  descended,  upon  the  testator's  decease,  to  the  £ither  of  the  tbree 
nephews,  being  one  of  the  testator's  two  heirs  in  gavelkind,  and  from  him  to  the  three 
nephews :  Held,  x.  That  this  was  not  an  executory  devise,  but  a  contingent  r^ 
malnder  with  a  double  aspect ;  a.  That  by  the  descent  of  a  portion  of  the  ohiflutr 
remainder  in  fee,  die  nephews'  particular  estate  in  that  portion  was  meiged»  ^ 
the  contmgent  remainders  which  were  supported  thereby,  were,  as  to  that  portknv 
also  destroyed. 

(tf)  The  reporter  was  unable     other  C4$e«  of  the  same  lenn 
to  procure  the  terms  of  this  spe<'     were  pubiished. 


cial  case  at  the  time  when  the 


only 
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only  parts  material  to  die  judgment  of  the  Court 
were  as  follow*  la  1760,  Bobert  Cose  being  seised  in 
fee  of  the  premises,  which  were  subject  to  the  law  of 
gavelkind,  by  bis  will,  duly  executed  and  attested, 
devised  them  to  his  wtfis  for  her  life,  and  after  her 
deee^Be^  or  future  marriaige,  he  devised  the  premises 
onto  .his  nephews  ffVliam  Cox  of  fiarriitiJuim^  Joim 
Cb»^  and  Aoberi  Cox^  three  6f  the  sons  of  his  brothei* 
Jaiin  O^ty  equally  between  tfiem,  during  their  respec- 
tive natural  lives,  as  tenants  in  common ;  and  after  their 
several  und  respective  decease,  he  devised  the  part  and 
share  of  him  or  them  so  dying,  in  the  premises,  unto 
the*  heirs  lawfidly  issuing  of  his  and  their  body  and 
bodies  respectively,  and  if  more  than  one,  equally  to 
be  divided,  and  tjo  take  as  tenants  in  common ;  and  if 
but  <Hie,  to  such  only  one,  and  to  hi%  her,  or  their  heirs 
and  assigns  for  ever.  And  if  any  of  bis  said  nephew^ 
should  die  without  such  issue,  or,  leaving  any  sudi^^ 
they  all  should  die  without  attaining  twenty-one^ 
then  be  devised  the  part  and  share  of  him  and  them 
flo  dying,  unto  the  survivor  and  survivors  of  his  said 
nephews,  and  the  heirs  of  the  body  of  such  surviving 
and  other  nephew,  equally,  as  tenants  in  common, 
and  to  hold  the  same  as  he  had  thereinbefore  directed 
as  to  the  original  part  and  share,  and  with  the  like 
contingency  of  survivorship  on  failure  of  issue.  And 
fot  want,  or  in  defeuk  of  such  issue  of  his  said 
nephews,  be  devised  the  premises  unto  his  own  right . 
hairs.  The  testator  died»  leaving  the  said  John  Cox  )m 
brother,  and  William  Cox  of  LangUy;  son  of  his  odier 
deceased  brother  William  Cox^  his  heirs  in  ga;vdkiiid. 
Hiswiie,  JbrnCox,  died  in  1776,  the  ihree  nephews 
aod  devisees  survived  both  the  testator  and  hn  wife, 
[aadlheir  &ther  JMii  Cox"] ;  and  the  lessor  of.the  Hatn- 
tiff  sought  to  recover  by  that  ejectment  one  moiety  of 
the  ene-tbird  part  which  passed  under  that  wll  to 

William 
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0f  a  wlU  is.  I  ean  only  suppose  it  to  be  that,  by 
which  a  person  designates  that  he  means  to  give  effect 
to  a  pap^  as  his  wiU.     I  throw  this  out,  that  it  may  not 


Mooni 

Kbu3^  be  supposed,  that  if  our  decision  should  be  adverse  to 
that  which  has  been  argued,  it  is  therefore  contrary  to^ 
the  cases  that  have  been  decided  in  this  Court. 

Cur.  adu.  vifU, 

Tlie  Judges  afterwards  certifietd  to  the  Vice  Cbanr 
cellor,  that  the  will  of  Sarah  Moodie  was  not  a  due 
ei^ecution  of  the  power  contained  in  her  settlement. 
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clOu)    »8i5.         Ceump,    on  the  Demise  of  Woolley,  v. 
^^     Nav.%1.     .  Norwood,  (a) 

^  jy       yDevise  of  ga-    T^HIiJ  was  an  qectment  tried  at  Maidstone  Buininer 
^//^g^^vdkind  land  to  ,       ^^         ,  g        ^^^^  jjtath  J.,  when  a  verdict  w» 

*7 .      the  testator  I  »  -r» 

//  three  nephewi»  feund  fer  the  Plaintiff,  aubject  to  a  case,  of  which  the 

sons  of  hif  bro- 
ther John*  daring  their  Itves,  in  CQinmony  and  after  their  respective  deceas^  (be  part 
and  share  of  him  or  them  so  during,  unto  the  heirs  lawfully  inuing  of  his  and  their 
body  and  bodies  retpectivelyt  and  if  more  than  one»  equally  to  be  divided,  as  uaabUf 
in  common^  and  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their  heirs  ;  and  if 
any  of  his  nephews  should  die  without  such  issue,  or  leaviDg  any  such,  they  all 
should  die  without  attaimag  twcflty-one^  then  the  share  of  him  and- them  so  dyings 
unto  the  survivor  and  survivors  of  his  said  nephews,  and  the  heirs  of  the  body  of 
such  surviving  and  other  nephew,  equally,  in  common*  And  for  want,  or  in  default 
of  such  iuue  of  his  nephews,  unto  his  own  right  heirs.  One  moiety  of  the  ultimate 
remainder  in  fee  descended,  upon  the  testator's  decease,  to  the  father  of  the  tbref 
nephews,  being  one  of  the  testator's  two  heirs  in  gavelkind,  and  from  him  to  the  three 
nephews :  Held,  x.  That  this  was  not  an  executory  devise,  but  a  contingent  r^ 
mainder  with  a  double  aspect ;  %.  That  by  the  descent  of  a  porticm  of  the  idtimatr 
remainder  in  fee,  (^e  nephews'  particular  estate  in  that  portion  was  merged,  and 
the  contingent  remainders  which  were  supported  thereby,  were,  as  to  that  portooo, 
also  destroyed. 

{a)  The  reporter  was  unable     other  C4se«  of  the   same  term 
to  procure  the  terms  of  this  spe-'    were  published, 
cial  case  at  the  time  when  the 

only 
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only  parts  material  to  Ae  judgment  of  the  Court 
were  as  follow*  In  1760,  Robert  Coob  being  seised  in 
fee  of  the  premises,  which  were  subject  to  the  law  of 
gaTelkind,  by  his  will,  duly  executed  and  attested,  Norwood. 
devised  them  to  his  wtfis  for  her  life,  and  after  her 
deeeitte^  or  future  marriage^  he  devised  the  premises 
noto  .his  nephews  ft^iUiam  Cox  of  HarrietthAm^  John 
Gxr,  and  Robert  Cox^  three  6f  the  softs  of  his  iH'othei^ 
Min  Coxy  equally  between  tfiem,  during  their  respeo- 
tive  natural  lives,  as  tenants  in  common ;  and  after  their 
several  and  respective  decease,  he  devised  the  part  end 
share  of  him  or  them  so  dying,  in  the  premises,  unto 
the'  heirs  lawfully  issuing  of  his  and  their  body  and 
bodies  respectively,  and  if  more  than  one,  equally  to 
be  divided,  and  to  take  aa  tenants  in  common ;  and  if 
but  one,  to  such  only  one,  and  to  his^  her,  or  their  heirs 
and  assigns  for  ever.  And  if  any  of  his  said  nephew^ 
should  die  virithout  such  issue,  or,  leaving  any  sudi^^ 
they  ali  should  die  without  attaining  twenty-one, 
then  be  devised  the  part  and  share  of  him  and  them 
so  dying,  unto  the  survivor  and  survivors  of  his  said 
nephews,  and  the  heirs  of  the  body  of  such  surviving 
and  other  nephew,  equally,  a«  tenants  in  common, 
and  to  hold  the  same  as  he  had  thereinbefore  directed 
as  to  the  original  part  and  share,  and  with  the  like 
contingeucy  of  survivorship  on  failure  of  issue.  And 
fixr  want,  or  in  defeuk  of  such  issue  of  his  said 
dqpJiewB,  be  devised  the  premises  unto  his  own  right . 
hairs.  The  testator  died^  leaving  the  said  John  Cox  his 
brother,  and  WiUiam  Cox  oi  Langley;  son  of  his  odier 
deceased  brother  WiUiam  Cox,  his  heirs  in  gavelkiiid. 
Hiswifia,  jbmCox^  died  in  1776,  the  three  nephews 
aod' devisees  survived  both  the  testator  and  his  wife, 
[aadtheir  father  JMii  Cox"] ;  and  the  lessor  of^the  Haiti- 
tiff  Bou^t  to  recover  by  diat  ejectment  one  moiety  of 
die  me-third  part  which  passed  under  t!hat  will  to 

WiUiam 
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WilUum  Cox  of  Harrietshamj  the  nephew  of  the  tes^ 
ator,  who  died  without  issue  in  1802.  Upon  the  deith 
of  the  testator's  wife,  William  Cox  cit  HarrieiAem^ 
John  Cox,  and  Robert  Cox,  the  nephews  and  devisees  of 
the  testator,  entered  into  the  possession  and  receipt  of 
the  rents  of  the  devised  premises.  John  Cbx  the 
nephew  died  in  178c,  intestate,  leaving  one  onlj.soo 
named  John  Cox  his  heir  at  law.  The  last  named 
.  Jolm  Cox  having  attained  twenty*one  years  in  1791,  by. 
his  will  duly  executed  and  attested,  devised  his  undi- 
vided third  part  of  the  premises  imt6  his  wife,  during 
so  many  years  as  she  should  live  a  widoiv  and  un- 
married, and  after  her  decease  or  marriage,  he  devised 
the  same  unto  £.  Pope  and  J.  Simmons  and  their  heirs, 
in  trust  to  sell;  he  died  in  1792,  leaving  his  sons 
Robert  and  WiUiam  his  heirs  in  gavelkind.  In  Jaftuary 
.1 802,  William  Cox  of  Harrietsham,  the  nephew  and 
devisee^  died  without  ever  having  had  any  issue,  leav* 
ing  his  brother  Robert  Cox,  who  was  still  living,  the 
only  surviving  nephew  and  devisee.  By  lease  and  release 
made  ist  and  2d  June  1803,  between  Robert  and 
WiUiam  Cox,  the  grandsons  of  Jt^n  Cox  the  nephew^ 
of  the  first  part,  R*^  Pope  and  J.  Simmons  of  the  second 
part,  and  T.  Lomas,  and  the  Plaintiff's  lessor,  of  the 
third  part,  reciting  the  death  of  WilUam  Cox  of  I^zT' 
rietsham,  whereby  one-third  part  of  the  premises  vest- 
ed in  them,  Robert  Cox  and  WiUiam  Cox,  (parties 
thereto,)  or  in  Simmons  and  Pope,  by  virtue  of  the  vnll 
cSJohn  Cox,  son  of  John  Cox  the  devisee,  Simmons  and 
Pcpe,  at  the  request  of  R  Cox  and  W.  Cox,  did  grant 
and  convey,  and  Robert  Cox  and  William  Cox  parties 
1;hereto^  did  release  and  confirm  to  Lomas  and  WooUt^y 
all  that  one  undivided  third-part  of  and  in  the.pre^. 
mises,  which  WiUiam  Cox  the  nepl^ew  and  devise^ide*-; 
ceased  was  seised  of  in  his  life  time,  to  hoU  to  Lofiuts^ 
and  WooUey,  their  heirs  and  assign)?,  to  the   use  of 

Lomas 
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Lomas  and  IVMleyy  and  of  the  heirs  and  assigns  dlhmai 
forever;  nevertheless,  as  to  t)ie  estate  of  IVoolley  and  his 
lietr%  in  tj^ust  for  Lomas  and  his  heirs.  Lomas  was  dead, 
leaving  WoqUey^  the  lessor  of  the  Plaintiff,  surviving. 
The  Defendant  defended  for  only  eleven-twelfths  of. 
the  property;  The  question  for  the  opinion  of  the 
Cottit  was,  whether  the  lessor  of  the  Plaintiff  ttras  en* 
titled  to  recover  any  other  part  of  the  premises  in 
question  than  the  one-twelfth  part  thereof  for  which 
no  defence  hitd  been  made  ?  If  the  Court  riiould  be  of 
opinion  that  he  was,  the  verdict  was  to  be  entered  for 
the  Plaintiff  for  such  part  accordingly;  if  not,  judgment 
of  nonsuit  was  to  be  entered. 


1817. 


Best  Serjt.1  for  the .  Plaintiff,   insisted  that  he  was 
entitled  to  recover  one-sixth  part  of  the  premises, 
namely,  th^  moiety  of  that  one-third  part  which  was 
devised  to  William  Cox^  of  Harrietsham.  and  which 
upon  bis  death  descended  to  Robert  and  William  Cox, 
the  grandchildren  of  the  nephew  John  Cox^    He  con- 
tended that  by  the  limitation  in  the  will  of  Robert 
Cbr,   the   testator,    the  nephews    took    a    life-estate, 
«nd  the'  heirs  of  the  bodies   of  the  nephews  took  a 
remainder  in  fee,  as  purchasers,   in  common.     That 
this  was  so,  appeared  by  the  cases  of  Doe  on  Demise 
of  Long  V.  Laming  (a),  which  like  this,  arose  upon  a 
case  of  lands  in  gavelkind,  and  which  is  distinguishable 
from* this,   only  in  a  circumstance,  on  which  Lord 
Man^ld  C.  J.  did  not  solely  rely,  that  the  heirs  of  the 
body  of  A*  C,  to  whom  it  was  given,  were  to  be  as 
well  females  as  males :  he  proceeds  to  shew,  that  the 
expressidn  heirs  of  the  body,  which  first  occurs,  is  a 
-word  of  purchase.     In  Doe  on  the  Demkc  of  Strong  v. 
Gojff^  upon^  devise  to  JMary,  and  to  the  heirs  of  her 


(«)  aJBtfrr.iioo. 


body, 
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1817*  body,  WfaQy  begotten,  or  to  be  begotten,  as  tmaiito 
in  oonmioo,  it  was  held,  that  ber  children  tbbk  h  it- 
mainder  in  common  as  parchasers.  Thia  mm  mai  a 
sabstittttionary  contingpent  remainder,  bi^  an  exeeaCory 
devise;  and  if  so,  the  sopposed  destruction,  of  the  i»- 
nuunder  by  the  union  of  the  greater  with  die  lessir 
estate^  had  no  place.  There  was  not  that  danger  bow 
td  be  apprehended  from  executory  4efiMeBf  whidi 
iiNfiiier  judges  had  foreseen,  inasmuch  as  they  are  now 
restricted  to  such  as  teke  j^tect  within  a  life  or  linii  in 
being,  and  twenty-one  years  after,  it  sqiiarea  with  the 
intentioD  of  the  tcatator,  (whidi  was,  that  his  nephews 
should  take  in  succession,  and  that  an  part  of  die  land 
should  go  over,  so  long  as  an^  of  them  remained,)  to 
construe  this  as  an  executory  devise.  GwOiver  v. 
Wicket  (a),  though  loosely  reported,  is  reoognized  in 
subsequent  cases  as  law,  and  is  dedsive  of  the  present 
ease.  JB.  Waith  devised  to  his  wife  ibr  life^  and  after 
her  dealh,  to  such  child  9A  she  was  then  auf^pos^  to 
be  ensient  with,  and  to  the  heirs  of  sach  child  ftr 
ever;  provided,  that  if  such  child  as  should  happen  to 
be  bom,  should  die  before  the  a^  of  twenty-oiie  yeats^ 
leaving  no  issue  of  itsf  body,  the  revenion  of  one- third 
of  the  said  lands  should  go  to  his  wife  and  her  hein^ 
osia-third  to  his  sister  MiasabeAj  and  her  heirs,  and  the 
other  third  to  his  sister  Jnn,  and  her  heirs..  JLot  C.  X 
si^s,  <<  here  is  a  good  devise  to  the  wife  Ibr  lifi^  with 
remainder  to  the  child  in  contingency  in  fee^.wilh  a 
devise  over,  which  we  hokl  to  be  a  good  esecatbry 
devise,  as  it  is  to  commence  within  twenty-^me  ym^ 
after  a  life  in  being.''  Here  a  complete  fee  is  grrdn  to 
the  first  child  of  the  nephew;  nothing  fiirther,  therdiMf, 
can  be  limited  by  wigr  of  xemaiddery  but  it  ma^  triie 
effeet  as  an  easoutoiy  deviea.  An  alterior  lunitetiaa, 
to  take  eflect  as  a  remainder,  must  immediatdy  kSiow 

(a)  X  mtu  X05. 
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the  determination  of  the  particular  estate.  Pells  v. 
jBnfmn  («),  and  Marts  v.  Marks  (A),  are  in  points 
These  ca^es  all  establish  the  proposition,  that  inhere 
the  interest  which  is  given  is  not  a  substitutionary  fee, 
the  limitation  mast  be  an  executory  deviie,  and  not  a 
^otitingoDt  remainder.  Ltiddington  y.  Kime^  as  re^ 
ported  in  SalkM{c)j  and  Lord  Iienfnumd{d\  is  the 
case  of  an  executory  devise.  That  was  a  devise  to 
jB.  Artnyn  for  life,  and  in  case  that  he  should  hare  any 
issue  itiale,  then  to  sueh  issue  male  and  his  heirr  tat 
ever,  and  if  he  ihonld  die  without  issue  mule,  then  to 
Sit  T.  JtarmmHiiOne^  and  his  heirs  for  ever.  Besi 
also  cited  Feamei  (e)  In  Parkkurst  v.  Smith  (/), 
WiBes  C.  J.  says,  •*  there  are  two  sorts  of  contingent 
reihainders,  that  do  not  vest,  the  second  of  which  is, 
where  the  commencement  of  the  remainder  depends  on 
some  matter  collateral  to  the  determination  of  the  par- 
ticular estate,  as,  for  instance,  if  there  be  a  limitatioii 
to  A.  for  h'fe,  remainder  to  B.  after  the  death  of  J.  S. 
Th^re  is  but  a  mere  possibility  that  an  interval  may 
occur  between  the  death  of  A.  and  the  death  of  J.  S., 
yet  that  possibility  prevents  its  being  a  good  particular 
estate,  to  support  a  contingent  remainder  to  be  limited 
diereon.  Here,  though  a  child  of  the  nephew  be 
boTU)  it  is  possible  that  he  may  die  before  twenty'H>ne, 
and  until  that  time,  therefore,  the  estate  is  defeasible. 
Consequently  it  cannot  be  good  as  a  contingent  re- 
mainder; it  is  either  void,  or  it  is  an  executory  devise, 
aceordiiig  to  the  doctrine  of  all  the  cases ;  and  the 
intent  of  the  testator  is  clearly  favoural^le  to  the  Do- 
fendauL  This  is  not  a  substitutionary  fee,  because 
the  wliole  fee  is  given  away,  and  yet  in  certain  events, 
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1B17>  the  fee  first  given  may  take  effect,  anfl  nererthdeK,  the 
subsequent  limitation  may  in  certain  events  take  pisoe 
after  it. 


Gkump 


Norwood. 


OnfUm  Seijt,  contrd.  This  is  not  an  executory  de- 
vise, but  a  remainder;  and  if  it  can  be  construed  sis 
remainder,  the  Courts  will  favour  that  constractioD. 
'  It  has  all  the  qualities  of  a  contingent  remainder.  YvtAf 
there  is  an  estate  for  life  to  support  it  Seocmdly,  it 
possibly  may  take  effect  on  the  determination  of  the 
preceding  estate,  though  it  certainly  may  open  and  let 
in  another:  it  i$,  as  held  in  Doe  d.  CamberbaA  v.  Ar- 
r!/n{a)f  a  contingent  remainder  in  fee,  salject  to  be 
defeated  ^by  opening  and  letting  in  the  estate  of  those 
who  may  be  bom  afterwards.  The  case  of  Gulliver  n 
Wicket  called  for  no  decision  on  the  point  whether  it 
should  be  an  executory  devise  or  a  contingent  remain- 
der, biit  the  question  merely  was,  whether  the  uherioc 
disposition  should  at  all  take  eflfect.  So,  in  Pe&v. 
Brtmoj  beyond  a  question,  the  fee  limited  after  a  fee 
could  not  be  supported  as  a  remainder;  the  only  ques- 
tion was,  whether  it  could  be  supported  at  all.  In  Part- 
harst  V.  Smithy  the  question  was  not,  whether  there  was 
an  executory  devise,  or  a  contingent  remainder,  but 
whether  the  remainder  were  vested  or  contingent  It 
may  be  a  good  executory  devise  in  one  caae^  and  a  good 
contingent  remainder  in  another.  Though  both  estates 
are  given  to  the  same  person,  yet  there  are  two  estates ; 
and  the  one  may  be  good,  the  other  not  Siqppose  a 
devise  to  A.  for  life^  remainder  to  the  first  son  of  i<.  in 
fee :  but  if  the  first  son  of  ^.  die  under  twoity-one,  then 
to  X.  in  fee ;  and  if  there  be  no  son  of  ^.,  then  to  W. 
in  fee.  Here  are  two  different  estates,  and  two  difier- 
ent  devisees;  and  the  devise  to  the  one  may  be  good,  to 

(«)  3  Term  Rep.  4H4. 
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the  0Atet  may  be  bad,  and  it  makes  no  difference, 
though  both  estates  are  given  to  one  person.  There 
was  only  one  other  pAint,  namely,  whether  this  devise 
might  not  create  an  estate  tail  in  the  nephews  of  the 
testator.  Against  this  proposition  the  Plaintiff's  coun«> 
ad  had  relied  on  Doe  v.  Laming.  But  that  case  was 
materially  diffei^nt,  not  oi>Iy  because  there  the  estate 
was  expressly  given  to  the  females,  whp  could  not  be 
hebrs  in  gavelkind,  as  well  as  to  the  males,  but  also,  as 
Lord  Mansfield  notices,  because  they  were  made  tenants 
in  oonfmon ;  whereas  the  land;  by  the  course  of  descent 
in  gavelkind,  would  go  to  them  as  coparceners.  Here 
the  devise  is  to  the  heirs  of  the  bodies  of  the  nephews 
equally,  which  means  the  heirs  in  gavelkind,*  and  is 
tharefore  confined  to  the  males,  so  long  as  there  are  any 
males,  ind  therefore  there  is  not  the  same  objection  to 
construing  this  an  estate  tail.  Strong  v.  G<^  is  inap- 
plicable. Doe,  on  Demise  of  Blandfordy  v.  Applin  (a),  fa- 
Tonrs  the  opinion,  that  the  nephews  here  took  an  estate 
tail;  but  he  mainly  relied  on  the  point,  that  this  was  a 
contingent  remainder. 


1817.  * 
'  Crum? 

v. 
Nonwooa 


Sesij  ih  reply,  denied  the  application  of  Doe  v.  Jpplifiy 
mad  Doe  v.  Peftyn :  the  latter  was  decided  upon  the 
principle  that  the  ultimate  remainder  was  not  to  take 
eiect  till  after  the  indefinite  iailure  of  issue.  In  GuUivef 
T.  Wieketi  there  were  no  children,  so  that  according  to 
the  Defendant's  argum^t,  tliat  would  have  been  a  con- 
tiBgoiit  remainder ;  and  it  may  be  admitted  that  it'  would 
fa«f«  been  such  if  the  testator  had  stoppqfl  after  the  de* 
vise  to  the  vmbom  child  without  adding  the  proviso  for 
th0  estate  to  go  over  if  the  child  died  under  twenty-one; 
bm  the  Court  there  hold  it  an  executory  devise,  and 
not  depending  on  the  fact  Whether  a  child  be  bom  or 
flwt^'hut  depending,  on  the  circumstance,  that  there  may 
be  ehiljlren  bom,  who  may  have  an  indefeasible  estate; 


Vol.  VII. 
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1817*       and  the  devise  over,  if  the  children  shall  die  under 
'      -  twenty-on^  comprises  in  it  the  remainder  over  if  there 


V. 


shall  be  no  children :  it  is  all  one  limitation*  In  Pdk 
NoRwooa  V.  Broom  the  devise  is,  if  Thomas  died  without  issue, 
living .  William  i  so  here,  if  either  should  die^  leaving 
children,  and  they  all  should  die  vnthout  ■ttftin«y?g 
tw.ent7-one:  the  words  are  dlfiferept,  the  eflSsct  the 
same. .  The  devise  is  not  merely  to  the  survivor  of  the 
three  brothers,  but  to  the  survivor  jointly  with  tbe 
heirs  of  any  dead  brother : .  the  words  of  the  wiU  are  to 
the  survivor  and  survivors,  and  the  b&rs  of  the  body  of 
such  surviving  and  other  nephew:  every  word  most  be 
efiectuated,  which  can  only  be  done  by  giving  a  portion 
to  ihe  heirs  of  the  body,  of  him  who  may  have  died 
lefiviag  issue.    If  all  had  died  leaving  isslie^  how  would 

the  estate  have  gone? 

Our.  adv.  xmtL 

GiBBS  C;  J.  on  this  day  deliver^  the  judgmetit  of 
the  Court.  After  stating  tlie  devise,  and  the  rematsdtr 
to  the  right  heirs  of  the  testator,  he  observed  that 
those  were  the  only  material  parts  of  tbe  uHB,  as  it 
a£bcted  the  present  question.  This  was  an  ^ectment 
brought  for  a  moie^  of  the  third  part^  which  was  de- 
vised to  Wiliiam  the  eldest  nephew.  Therefore  his  Lord- 
ship would  state  the  interest  which  JfilUam^  aad  his 
'  children  after  hini,  took  in  the  premises.    The  devise  is 

to  WiUiam  for  life,  and  ifhe  has  children,  (for  heirs  here 
means  children,)  then  to  them  in  fee :  if  he  has  no  chil- 
dren, then  the  estate  goes  to  the  testator's  nephews  JAn 
and  Robert.  It  is  admitted  on  all  hands,  that  this  is  die 
true  construction.  [His  Lordship  then  t>roGeeded  to 
state  the  facts  of  the  case.]  He  observed  that  the  time  of 
the  decease  of  John  Cox  the  brother  of  the  testator  was 
not  stated ;  but.  whensoever  he  died,  certainly  a  portion 
of  the  reversion  which  was  vested  in  Jokn^  descended 
on  WiUiam  bis  eldest  son.    What  that  portion  was,  it 
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VB8  unnecessary  for  the  Court  to  enquire,  because  the 
counsel  bad  agreed  amongst  themselves  to  determine 
what  was  the  portion  of  the  reversion  which,  the  parties 
took^  if  the  Court  would  determine  the  princifd&    In 
January  1802  WiUiam.Cox  died;  and  if  the  contingent 
remainder  was  not  previously  destFoyed,  his  third  part 
then  clearly  passed  to  John  aiid  Robert,  the  surviving 
devisees.     It  is  admitted  that  the  share  sought  to  be 
recovered  well  passed  to  fVooUey,  unless  the  contingent 
interest,  which  the  deeds  stated  in  the  case  purported 
to  convey,  was  destroyed  by  the  descent  of  a  moiety 
of  the  estate  to  William,     It  was  unnecessary  therefore 
to  go  into  the  effect  of  those  deeds.     It  was  admitted 
als<^    that  a.  portion  of  the  reversion  descended  on 
WiUianu  -'  So  that  the  only  question  was,   whether 
that  deseent'of  a  portion  of  the  reversion  destroyed 
the  i  contingent  remainder  pro  tanto.     The  lessor  of  the 
Plaintiff  insisted  that  no  destruction  of  any  part  of  the 
contingent  interest  was  occasioned  by  that  event,  and 
that  he  took  as  large  a  portion  as  descended  to  John. 
The  Defendant  contended,  that  this  w^  a  contingent 
remainder,  descending  6n   WUliatn,  which  required  a 
particular  estate  to  support  it ;  and  that  the  particular 
estate  being  merged  in  the  fee,   the  contingent  re- 
nuunder  was  destroyed  with  it     The  Plaintiff  says, 
the  contingent  interest  was  not  destroyed  by  unity  of 
estate,  because  it  was  not  a  contingent  rcm^^nder,  but 
.  an  executory  devise ;  for  it  was  not  to  take  effect  but 
on  the- decease  of  the  children  of  the  first  grantee 
under  21,  and  therefore  was  not  supported  by  the  par- 
ticular .estate  given  to  WiUiam,  because  it  was  not  to 
take'e&et  on  the  decease  of  WiUianu    These  are  the 
points  on  which  the  case  depends.     On  the  decease  of 
WUliam  it  must  be  determined,  whether  he  has  chil- 
dren^  who  are  to  take  in  the  one  evait,  or  whether  the 
perioD%  who  are  to  take  in  the  event  of  his  having  no 
childreoy  are  to  succeed.    This  must  be  determined  oh 
B  b  2  the 
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1817-       the  decease  of  WUUamj  ^nd  as  a  contln^i  reoiaiBder 
-  ^p^p       may  be  limited  with  a  double  aspect,  wherQ  one  jor  the 
«,  other  of  tvo  limitations  niiiat  take  effect  on  a  certain 

KoRwocMx     ^vent,  I  see  no  reason  why  this  should  not  fiill  within 
that  class  of  cases.     But  it  is  said,  it  can  not  be  so^ 
because  there  is  one  event  which  may  not  then  take 
effect ;   namely,  that  of  the  nephews  having  childceo, 
and  the  children  dying  under  21,  «fi«r  the  decease  of 
the  tenant  for  life.     It  is  true  that  it  may  so  happen ; 
but  that  is  not  the  event  which  has  happened,  and  I 
can  find  no  principle,  on  which  we  are  called  on  to 
datennmei    that  because   there    arc  two   Boiitations, 
depending  upon  several  events,  one  of  which  nay 
possibly  not  take  effect  within  the  limits  which  the 
rule  of  law  prescribes,  therefore  the  other,  dqModnt 
on  an  event  which  necessarily  conforms  to  the  mle  of 
law,  shall  not  be  effectual,  if  that  event  happens.    This 
is  the  conclusion  to  which  the  Court  have  eome  <» 
arguing  the  case  on  principle ;  but  it  does  so  happen, 
•  that  a  case  precisely  the  same  in  all  its  parts  ifitb 
this^    has    happened    in    niodem    time%    which  wa$ 
npt   mentioned  on  the  argument  at  the  bar;  JDoij 
on  Demise  (tf  Darjff  v.  BumsaU.{a)     That  waa  is 
substance    a    devise    to    the   testator's   niece    Man^ 
OmstmUk  for  life,  and  if  she  ^hould  have  children, 
remainder  to.  them  in  fee;    if  none,  or  %  hunog 
children,  they  should  die  under  twenty-one^  thep  le* 
mainder  over  to  the  testator's  cousin  PeUr  Daxt/*    Thai 
is  precisely  like  this  case.  jSfay^OnaAgMci  suffered  tivco- 
vecy,  and  it  was  agreed  that  the  contingent  remainders 
over  were  destroyed.  Lord  Kengfon  &  J.  says,  '^TTiede* 
visor  seems  to  have  reasoned  thus:  If  the  children  of  bt 
niece  live  to  attaih  twenty-one,  when  they  will  ba  qn- 
Ufied  to  dispose  of  this  property  prudently,  I  pnfi  to 
them  in  fee:  if  they  hq[>pen  to  die  under  twentf-onc^ 
and  without  leaving  issue,  then  I  will  consider  to  vhoai 

{a)  t  Term  tup.  30. 
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I  can  best  dispose  of  the  estate,  and  in  such  an  event  I 
give  It  to  my  collateral  relations.     That  brings  the  pre- 
smt  case  within  Loddif^tan  v.  Kime^  which  is  the  leading 
case  upon  this  sul^ect,  and  converts  all  the  subsequent     NoRwooDb^ 
iimititibns  into   contingent  remainders.      Those   de- 
pended on  the  particular  estate  given  to  the  niece ;  and 
she  having  destroyed  this  particular  estate  before  they 
toold  take  eflfect,  they  consequently  fell  to  the  ground* 
Perhups  the  devisor  was  not  aware  that  the  niece  could 
destroy  the  estate  given  to  her  children ;  but  the  Plain- 
tiff^s  argument  goes  to  admit  that  she  had  that  power, 
and  it  is  a  necessary  consequence  of  our  putting  such  a 
i^OBstraetton  on  the  will  as  best  will  effectuate  the  in* 
tention  of  the  devisor.**     At  the  conclusion.  Lord  Ken- 
ifenmy%f  ^  I. proceed  on  th^  words  of  the  will,  givii(ig 
eflbct  to  every  word  contained  in  it,  and  they  all  lead 
to  thu  condTosion,  that  this  was  a  contingency  with 
a  double  aspect      If  M,  Owstwick  had  any  children, 
the   estate  was  limited  to  them  in  fee :   so  here,  if 
H^Uion  had  children,  the  estate  would  go  to  them 
in  fee.    If  she  had  no  children,  or  if,  having  children,, 
they  died  imder  twenty-one,   and  without  issue,  then 
it  was  to  go  over  to  the  lessor  of  the  Plaintiff.     Here, 
too,  in  like  manner  as  in  that  case,  **  all  these  rested  in 
eontmgency,  and  the  particular  estate  of  freehold  by 
wiudi  they  were  supported  having  been  destroyed  be- 
fore they  were  capable  of  taking  effect,   the  contin- 
geot  estates  limited  over  are  destroyed  with  it.     On 
precedent,  therefore,  as  well  as  on  principle,  we  t^iink 
so  mnch  of  the  contingent  remainder  as  was  co-exten- 
srre  with  the  portion  of  the  reversion  which  descended 
to  WHlbm  the  nephew  and  devisee  for  life  was  thereby 
destroyed.    It  is  unnecessary  for  us  to  go  into  the  con* 
snlertttion  what  that  portion  was,  as  the  parties  have 
0^ded  to  settle  it  among  themselves. 

Judgment  for  the  Defendant. 

Bb3 
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^/}^2(^/    x8i6.  -^     Taylcb  t;.  Waters. 

/  jL,   .  ivov.a6. 

^  /^ /A  beneficial  'J'HE  Plaintiff  declared  that  on  19th  March^  1779^ 

^  ^2  (  SSi  ^n  »'«*«i^«»»  Tflytor,  then  being  sole  proprietor  of  the 

^  land*  may  be  Opera-house,  or  Kin^s  Theatre^  in  the  Hmfmarid^  and 

//h  y  f^dir'^^'  ^^""^"8  fii"  authority  to  grant  and  seU  the  ticket  therein- 

S^fi         And  without  after  meDtioned,  by  indenture  between  him  and  Jatd 

writing.  GourgaSf  in  consideration  of  225/.  paid  by  Gourgas  to 

be  ezenised  Taylor^  granted  to  Gourgas^  his  executors,  administrs- 

upon  land  for  tors,  and  assigns,  six  silver  tickets  of  admission  to  the 

iiwsl^ranted  Opera-house,  or  theatre,  and  gave  and  granted  to  the 

for  a  valuable  respective  bearers  thereof^  to  be  admitted  gratuwU^ 

^*ac^d'°"*  aiiy  part  of  the  theatre^  (the  boxes  and  other  places 

upon,  cannot  ^'hich  were,  or  during  the  term  should  be.  occupied  by 

be  counter-  subscribers  to  the  Opera,  and  the  boxes  reservifBd  for  the 

™^   art  ^^  ^^  ^^  proprietors  and  their  assigns,  excepted,)  to  be 

conveying  to  present  at,  and  see  all  operas,  exhibitions,  and  other  public 

truatees  an  es-  entertainments,  (the  concert  of  ancient  mus|c  cxcq)ted,) 
tote  in  land,        -  ,^     •     ,    ,     .         ,  .  ^ 

connected  with  ^^^^  ^o  be  had  dunng  the  respective  terms  of  twenty- 

an  intricate  one  years,  or  twenty-one  seasons,  from  24th  Jkme,  1797; 
which' after'*  ^^'^  ^'*  silver  tickets  were  then  already  made  and  cn- 
the  convey-      graved  as  in  the  declaration  was  minutely  described, 

ajicc,  hecon-  ^j^^  whereof  was  numbered  471;  to  hold  the  same 
tinues  to  man-  *         . 

age  without       tickets  with  such  free  licence,  &c  to  Gourgas  and  his  at- 

thcir  interier-  signs,  for  the  term  of  twenty-one  years,  or  twentjH»e 
have  authwitv  ^^^^^^^^  ^^^  ^^^  power  to  sell  such  tickets,  or  cither  of 
from  the  trua-    them,  and  the  licence,  liberties,  and  privileges  afore- 

teestobjnd  g^jj  ^  pjeasure:  And  Tmslor  for  himself,  his  heirs, 
them  and  the  '         '^    ,     .   .  ^^        .  j     -.u 

land  by  all  acts  executors,  admmistrators,  and  assigns,  covenanted  witn 

in  the  ordinary  Gourgas^  and  his  assigns,  that  if  either  of  those  tickets 

of  Aewta"       should  be  at  any  time  sold,  then  the  purchaser  might, 

bliahment         upon  surrendering  the  tickets  so  purchased,  have  a  new 

ticket,  to  be  made  in  his  6wn  name,  upon  payment  of 

one  guinea.     And  further,  for  defending  the  rights  and 

privileges  of  Gourgasy  or  his  assigns^  holders  or  owners 
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ofthose  six  tickets,  against  all  accidents.by  fire,  or  other- 
wise, whereby  those  tickets  might  be  lost,  &c.  or  ren- 
dered  useless  to  the  owners,  that;  upon  notice  in  writing 
to  the  treastirer,  at  the  office  of  the  theatre,  of  any 
such  loss,  whereby  the  owners  of  the  tickets  might  be 
dqyriTed  of  the  use  thereof^  and  upon  authority  given 
to  stop  such  lost  or  missing  ticket  at  the  doors  of  the 
theatre^  and  to  refuse  admission  to  the  bearer,  the  real 
owner  or  proprietor  for  the  time  being  should  be  enti- 
tled to  one  personal  admission  in  respect  of  each  such 
missing  ticket,  for  one  month ;  and  in  case  sued  lost 
ticket  should  not  be  produced,  or  appear  at  the  theatre 
within  the  month,  such  proprietor  should  be  entitled  to 
a  new  ticket,  for  the  residue  of  the  term  thereby  granted, 
with  all  the  privileges  and  advantages  that  the  lost  or 
missing  ticket  gave,  or  were  annexed,  or  intended 
by  that  indenture  so  to  be,  paying  for  the  same  one 
guinea,  and  surrendering  all  right  and  interest,  under 
such  former  ticket,  and  authorizing  the  stopping 
and  retaining  the  same,  if  thereafter  it  should  be 
presented  at  the  doors  of  the  theatre :  That  on  the  itfth 
Mg  17999  the  Plaintiff  became  the  purchaser  fron^ 
Gowrgaz  of  the  ticket  numbered  471,  and  the  lawful 
bearer  thereof,  and  intitled  to  be  present  at,  and  see  all 
operas,  exhibitions,  and  other  public  entertainments,^ 
(the  concert  of  ancient  music  excepted,.)  there  to  be 
kad  daring  the  residue  of  the  respective  terms  o£ 
twenty-one  years,  or  twenty-one  seasons :  That  after^ 
wards,  on  ist  Naoember  1810,  the  Plaintiff  lost  the 
same  ticket,  and  thereupon,  on  29th  December,  the 
Plaintiff  in  pursuance  of  the  indenture,  duly  obtained 
a  new  ticket  in  lieu  of  the  lost  ticket,  (and  set  out 
the  description  of  it,)  whereby  the  Plaintiff  became 
and  thence  hitherto  had  been  entitled  to  all  the 
pnvil^[es  and  advantages  that  the  lost  ticket  gfive  or 
intended  to  give:  That  while  the  Plaintiff  was  pos- 
sessed of  that  ticket,  and  so  entitled,  and  during  the 
Bb  4  term 
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]817-        term  of  twenty-one  seasons,    on    the    17th   Jamtarjf 


v^ 
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T815,  and  whilst  public  entertainments,  (not  beiog 
the  conce^  of  ancient  music,)  were  performed  in  the 
Waters,  ^aid  theatre,  the  Plaintiff  attempted  to  enter  the 
theatre  at  t&e  proper  door,  and  presented,  that  ticket  to 
the  proper  person  in  that  behalf;  and  avers  notice;  yet 
that  the  Defendant,  contriving  to  injure  the  PIaiDtiflr> 
prevented  him  from  entering  the  theatre,  unle«  be 
would  pay  io5«  6^.,  which  he,  thereupon,  to,  obt^ia 
adinission,  paid.  There  were  other  counts  atating  the 
grievance  more  generally^  The  cause  was  tried  at 
Westminster,  at  a  sittings  in  Hilary  term,  18 16,  before 
Cibbs  C.  J.,  when  it  appeared  that  by  indenture  of 
1st  August  1 792,  between  F.  de  Burgh^  P.  GiMsmar* 
My,  71  Hammersleyj  and  W.Skeldonj  Esquires,  i.;  B, 
B.  Sheridan,  and  T.  HoUamay  Esquires,  2. ;  and  W* 
Taylor,  3.;  Reciting  four  several  demises  of  the 
theatre^  and  certain  additional  buildings^  made  by 
Vaiiiurgh  and  others  to  Sir  Peter  Denis  and  Jtmei 
Brooke,  die  latest  whereof  was  from  4th  J«^  17779 
for  twenty-one  years,  and  that  Toy/or  had  by  assign- 
ments become  possessed  of  thoa^  leases  and  prenuseSy 
and  that  in  1789  the  theatre  was  burnt  down;  that 
Taylor  rebuilt;  that  on  id  February  1792,  Vanbmgh 
s^d  Wife,  and  also  Sheridan  and  HoUom^  (who  by 
letters  patent  from  the  crown  were  entitled  to  the 
reversion  of  the  premises  on  the  termination  of  the  then 
eusting  leases,)  assigned  to  De  Burgh,  Gokkwortfy,  and 
Hammersley  the  ground  on  which  the  new  theatre  was 
built ;  in  trust,  first,  to  pay  the  rent  to  the  crown,  next 
to  pay  Vanburgh,  and,  after  his  decease,  his  wi&^  if  she 
survived,  an  annuity  of  400/.,  and  to  pay  the  residue  then, 
and  after  the  decease  of  Vanburgh  and  wife,  the  whol^ 
of  the  profits  to  Sheridan  and  Holloway  equally ;  dist 
two  terms  granted  to  Vanburgh  by  the  crown  had  be- 
come vested  in  Sheridan  and  HoOamnf,  8ab|ect  to  the 

lesse 
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lease  to  Brooke^  then  vested  in  Taylor;  that  m  c6a«       .1.817-     , 
ttdemdon  of  Tqylar^s  expence  in  rebuilding,  and  the 
rent^  covenants,  &c.,  Slieridan  and  HoUcfway^  and  also 
De  Burghf  Gddsworthjfj  Hammer^et^  and  Sheldon^  aa 
trustees,  at  the  request  of  Taylor^   agreed  to  grant 
Ttoflor  a  new  lease  of  the  premises  comprized  in 
the   lease  to  Brooke^   and  assigned  to  J^.  d^  Burgh, 
GoUgworthy^  Hainmersky^  and  Sheldon,  in  trust  for 
Sheridan  and  HoUomay,  for  a  reversionary  term  of 
twenty-two  years  from  Michaelmas^  1803,  by  that  in- 
'  denture,  De  Burgh,  Gcidsmorthy,  Hammerdey,  and  SkeU 
don,   at  the  request,  &c.  of  Sheridan  and  Hollofway, 
demised,  and  Sheridan  and  HoUoway  granted  and  con- 
firmed to  Taylor,  all  the  theatre,  &c«  from  Michael- 
Tvi^)  1 8^)3,  (the  expiration  of  Broak^^  lease,  then  vested 
in  Taylor,)  for  twenty-two  years,  under  certain  rents ; 
and  Taylor  covenanted  with  the  four  trustees,  and  also 
with  Sheridan  and  HoUcnoay^  that  he,  Taylor,  would  not 
daring  that  present,  or  the  reversionary  term  of  twenty- 
two  years^   without  the  licence  of  Sheridan  and  Hol^ 
hnxy  in  writing  first  obtained,  grant  away,  assign,  let, 
or  dispose  of  any  of  the  boxes  of  the  Opera  houses 
(Except  41  boxes,)  otherwise  than  from  year  to  year,  or 
season  to  seasoa,  or  grant  any  seats,  rights,  or  privi-  . 
leges  of  admission  whatsover,  in  or  to  any  box,  or  other 
part  of  the  theatre  (except  only  the  said  41  boxes  and 
Z^o  £ree  admissions,)  (the  subscription  and  private  boxes 
excepted,  and  any  incumbrances  that  affected  Brookes 
then  existing  lease,)  to  any  person  whomsoever,  other* 
wise  than  by  the  year  or  season,  nor  pull  down,  lesien, 
or  decrease  the  number  or  dimensions  of  the  boxes, 
nor  charge  or  incumber  the  theatre^  or  the  incogie 
thereof,  or  the  term  thereby  granted,  by  mortgaging 
the  same^  or  granting  any  new  or  additional  rent- 
chai^es,   or  any  othei^  incumbrance;    iexcept  that  in 
<»8e  of  fire,  he  xidght  mortgage  for  the  purpose  of 
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rebuilding*      And  there  was  a  proviso  ibr  the  re- 
entry of  the  four  trustees,    on  non-payment  of  the 
rent,  or  breach  of  any  of  the  convenants,  and  more 
expressly  in   case    of  breach   of  the    covenant  last 
stated.    By  indenture  of  24th  August  1 782,  between  W. 
Taylor^  fiurst ;  J.  AJ  GaUini^  second ;    W.  Sieldony  A 
Benionj  and  J.  Needham,  third ;  W.  WitAam^   fourth ; 
JR.  B.  Sheridanj  Mh;    T.Harrisj  sixth;     and  JS.  J9. 
(yBeilbf,  seventh ;    reciting  the  demise  by  Vanburgh^ 
by  the  lease  of  the  4th  Juhfy  1777,  and  assignment  to 
TayUn-y  and  reciting  the  title  of  Taylor  to  other  pre- 
mises, (being  the  part  whereon  the  stage  is  built,)  and 
the  building  of  the  new  theatre,  and  an  agreement  between 
TSxyfor  and  (yReiUyj  (who  then  had  Italian  operas  per- 
formed at  the  Pantheon^  and  was  involved  in  debts,)  and 
that  Sheridan  and  HolUmay  had  purchased  Vanburgh^s 
interest   in  the  patent,    and   that  the  Pantheon  was 
destroyed  by  fire;  and  reciting  the  assignment  above 
stated  of  2d  February^    1792,  from   Vanburgh  to  his 
trustees,  and  that  Gallini  was  a  creditor  of  the  theatre 
in  the  Hay-market  for  19,000/.,  and  was  to  be  paid 
^500/.,  and  the  remainder  by  instalments;  that  Harris 
had  a  patent  granted  by  Charles  the  second  to  KiUigrejfy 
and  was  to  recdve  a  compensation  of  2502.  fer  anrum 
for  assigning  the  same  to  the  Drury  Ijone  company 
and  theatre;  that  Taylor  was  to  receive   1000/.  i^e?' 
annum,  out  of  the  rents,  &c.  to  complete  the  theatre; 
that  the  debts  of  the  Pantheon  and  Hay-market  theatre 
were  to  be  paid  in  rateable  proportions  out  of  the 
zeaidue  of  die  rents  and  profits  of  the  Opera-House, 
by  instalments  of  4000/.  a  year;  that  200/.  a  year  was 
to  be  paid  to  Witham  as  a  trustee  for  pertons  then 
lately  interested  ^  in  the  Pantheon,  during   OBeiJfy^^ 
li£b^.  and  that  the  remainder  of  the  rents  and  profits 
was  to  be  paid  to  Taylor;  that  to  raise  money  to 
complete  the  theatre,   and  satisfy  debt%.  Ttn/lor  was 

to 
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to  be  authorized  to  teU  41  boxes  at  looo/.  each^  and 
that  all  <ilver  tickets  and  claims  of  right  of  admission 
into  Ae  Operarhoose)  for  which  considerations  had 
baan  given,  should  remain  unimpeached :  that  a  ma- 
nager -was  to  be  appointed,  with  power  to  engage 
performers,  and  that  the  annual  expenditure  of  the 
theatre  was  not  to  exceed  2i,oooZ.;  and  that  for  carry-- 

« ing  into  execution  this  plan,  the  theatre  was  to  be 
vested  in  Sheldon^  Benton  and  Needham  as  trustees,  for 
th0  residue  <^  the  terms  granted  by  Sheridan  and  HoU 
lapsm/i  Then  by  that  indenture,  in  consideration  of  the 
premises,  and  of  io5.,  Taylor  granted  and  assigned  to 
S/Uldony  Benton^  and  Needham^  the  Opera-house,  for  the 
rasiainder  of  sundry  terms  now  expired,  and  amongst 
otliers  the  before  mentioned  term  of  twenty-two  years; 
upon  trust  to  receive  the  rents,  profits,  subscription, 
door-^money,  and  other  the  annual  income,  to  pay  there- 
out the  taxes;  then  300/.  annual  rent  to  HoUowaif, 
and  1266L  annual  rent  to  Sheridan  and  HoUaway,  to 
Harris  250^  per  annumy  in  regpeeX  of  the  patent  to  be 
annexed  to  Drwy  Lane  theatre ;  then  to  pay  performers' 
salaries,  and  servants'  wages,  &c.  not  exceeding  21,000/. 
then  to  pay  Gattini^s  debt  olf  8500/.  by  instalments  of 
15002.  a-year,  with  interest;  then  to  pay  looo/.  a-year 
to  Taylor^  or  the  architect  or  other  person  he  might 
employ  for  ten  successive  years  to  complete  the  theatre; 
then  to  pay  Witham  for  the  life  otC/Beilly  200L  a-year, 
viz.  loo/.  for  (yBeiUyi  and  the  other  100/.  for  his 
sister;  then  to  pay  4000/.  a-year,  or  such  less  surplus  as 
there  should  b^  one  moiety  thereof  towards  the  dis*- 
charge  of  i/Beilli/s  debts  in  respect  of  the  Pantheon^ 
and  the  other  moiety  towards  the  discharge  of  Tcafior^s 
.debts  in  respect  of  die  Haymarket  theatre,  and  the  sur- 
plus if  any,  above  that  4000/.,  to  Tm/lor  for  his  own 
benefit  And  the  trustees  were  empowered  to  appoint 
a  manageri  removeable  at  pleasure ;  and  the  tobscrip- 
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tiou-money  and  door-tnone;  was  to  be  pud  to  a  banker 
to' the  aocoant  oi  Sheldon^  Benionj  and  Needham;  and 
after  the  trusts  irete  performed,  the  property  was  to  be 
restored  to  Taybn'.  After  tb^  execution  of  this  deed, 
Tatflor  continued  in  the  absolute  management  of  the 
dieatre^and  receipt  of  the  profits,  as  before,  and  no  pos- 
session was  taken  by  the  trustees  •till  1800,  when  Sheldon 
entered,  and  for  a,  time  assumed  the  possession,  but  aftttr 
that  time  they  again  replaced  the  possession  in  Tn/br. 
On  19th  Marckj  1 799,  H^m.  Taylor  by  deed,  (reciting  that 
he  had  been  for  some  time  past,  and  then  was,  tbe  soTe 
proprietor  of  the  Opera-house,  and  of  aU  benefit  to  arise 
thereby,  granted  to  QourgaSf  his  executors,  adookus- 
trators,  and  assigns,  six  silver  tickets  of  admission, 
(among  which  was  Na  47 1-,)  and  gave  and  granted 
to  the  respective  bearers  thereof  to  be  admitted  gr^is 
during  the  terra  of  twenty-one  years  or  twenty-one  sea- 
sons, from  24th  June  1 797  ;  to  hold  the  tome  with  stieh 
free  licence,  &c.  to  Gourgas^  h\^  executors,  administra- 
tors, and  assigns,  for  the  term  of  twenty-one  years  &t 
twenty-one  seasons,  with  ftdl  power  to  sell  sudb  tickets 
and  licence,  &c.  at  pleasure.  And  Thy/or  covenanted, 
^^  that  he  had  good  right  so  to  grant  such  tidtets,  and 
that  he  would  warrant  to  the  owners  thereof  the  free 
enjoyment  of  such  Tight  for  the  term,  and  that  if 
cither  of  the  tickets  should  be  sold,  the  purchaser 
might,  upon  delivering  up  the  purchased  ticket,  have  a 
new  ticket  in  his  own  name^  on  payment  of  one 
guin^  and  ftirther  for  preserving  the  right  of  Gaurgas 
and  his  assigns,  holders  or  owners  of  the  ticket,  against 
accidents  whereby  the  same  might  be.  lost,  upon  notice 
to  the  treasurer  of  the  theatre  of  such  loss,  the  owner 
thereof  should  be  entitled  to  another  ticket  for  H^e 
residue  of  the  term,  in  the  same  manner  as  he  held  the 
lost  ticket,  paying  for  the  same  one  guinea.  And  upen 
every  sale  of  the  ticket,  notice  should  be  given  to  the 
6  oSoo 
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office  of  the  theatre,  in  order  that  the  purchaser  might  1817. 
be  the  better  protected  in  the  enjoyment  of  his  right 
On  itiHik  Jufy,  17999  the  Plamtiff  purchased  by  public 
auction  the  ticket  numbered  471,  which,  upon  payment 
of  the  price,  was  delivered  to  him,  without  deed.  In 
1 8oj^  the  Plaintiff  having  lost  his  tfcket,  it  was  re- 
newed to  him  in  the  manner  stated  in  the  declaration. 
He  continued  to  enjoy  a  free  admission  to  the  theatre, 
firbm  the  time  of  his  piffdiase^  until  March^  18x4,  when 
admittance  was  refused  to  him  by  the  Defendant,  who 
wiis  a  receiver,  appointed  by  the  Court  of  Chancery,  by 
order  of  the  trustees,  Sieldon,  BentOHf  and  Needhamj 
upon  the  ground  that  this' was  a  grant  which  Taylor 
was  not  'campetent  to  make.  For  the  Defendants  it 
wai  contended,  that  Teyior  having  at  the  date  of  the 
deed  of  sale  of  the  six  tickets,  no  legal  estate  in  diepre*^ 
mises»  that  deed  waS/  void.  For  the  Plaintiff  it  was 
Viffged^  tfiat  the  deed  of  a4th  August^  17929  not  being 
accompanied  with  posaession  was  fraudulent,  and  Reed 
▼•  Blades  {a)  wa^  cited,  as  having  disposed  of  that  tru^ 
deed :  Qibbs  C.  J.  heU,  that  the  Court  had  restricted 
that  proposition  to  the  personal  effects  only,  which 
were  therein  comprised :  he  thought  that  the  deed  of 
24tk  Augitttf  17929  which,  with  relation  to  this  ques-* 
tioD,  lias  a  conveyance  of  real  property,  was  not 
▼Old;  he  thought  that  the  trustees  were  trustees  to  ad«, 
0iinlster  the  funds,  but  that  Taylor  was  to  raise  the 
fimds,  with  power,  perhaps,  to  the  trustees  to  interpose, 
if  they  found  Taylor  misconducting  the  concern ;  and 
aeoordtngly,  in  1800  they  did  interpose  for  a  time;  but 
that  freviously  to  their  interposition,  the  Defendant 
being  left  by  Uiese  trustees,  who  had  the  legal  title,  in 
poMssioii,  with  fdi  these  powers  to  manage  the  Opera-' 
houses  there  waa  the  strongest  implication  of  an 
authority  from  the  trustees  to  Taylor  to  issue  these 

(a)  jinte,Y.%i%. 
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16 17.  tickets;  anil  under  his  Lordship's  recommendation,  the 
jury  found  a  verdict  for  the  Plaintiff  for  29/.  Ss.j  bang 
the  damage  sustained  by  two  years'  exclusion,  at  four- 
teen guineas  ;^r  anm^. 

Best  Serjt.  in  the  same  term,  obtained  a  rule  nut  to 
set  aside  the  verdict,  and  enter  a  nonsuit.  In  M- 
chadmas  term,  1816,  Lens  and  ^atf^Aon  Seijts.  shewed 
cause,  and  Best  endeavoured  to  support  his  rule.  *  Tie 
Court  took  time  to  consider,  and  on  this  day  the  judg- 
ment of  the  Court,  which  involves  the  substance  o{  the 
arguments  on  both  sides,  was  delivered  by 

OiBBS  C.J.  This  was  an  action  tried  before 
me,  at  Westminster^  ngain^t  the  door-keeper  of  the 
Opera-house,  for  denying  admission  to  the  Plaioti^ 
who  was  the  holder  of  a  silver  ticket  purporting  to 
give  him  entrance  for  twenty*one  years>  On  the' 
i^i  Ai^st^  l^g^9  the  Opera-house,  &c.,  was  conveyed 
to  W^  Taylor  for  a  long  term  now  expired.  W,  Ttn/lor 
had  the. complete  management  of  the  concern.  On 
the  24th  August^  17929  W.  Taylor  conveyed  the  said 
Opera-house,  Jcc  to  trustees,  in  trust  to  receive  the 
profits  and  make  certain  payments.  The  trustees  did 
not  appear  to  have  acted  under  this  trust,  until  the 
year  i8oo.  On  the  19th  Marchj  1799,  W.Ta^ 
granted  by  indenture  six  silver  tickets  of  admission  to 
one  GaurgaSf  entiding  the  holder  of  each  of  them  to 
free  admission  for  twenty-one  years.  '  The  Plaintiff 
became  the  holder  of  one  of  them,  on  and  from  the 
itfth  JiA^,  1 799,  and  was  never  interrupted  in.his  ri^t  of 
entrance  till  1814,  though  the  trustees  had  confessedly 
taken  the  management  for  some  years,  in  and  from 
1800.  In  1 8 14,  the  door-keep^,  by  their  directioi^ 
eiccluded  the  Plainti£^  for  which  exclusion  the  present 
action  wa3  brought    T^e  objections  to  the  FIsmtiFs 

right 
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ri^ht  were,  i.  That  fV.  Taylor  had  parted  with  the 
legal  estate  before  he  granted  the  silver  tickets  to 
GourgaSf  and  therefore  nothing  passed  by  that  grant. 
To  this  it  was  answered,  that  the  trustees,  in  whom 
the  l^al  estate  was  vested,  left  the  whole  management 
to  W.  Taylor^  without  notice  to  any  one  of  their  claim, 
and  therefore  his  acts  in  the  course  of  that  m^anagement 
were  authorized  by  and  binding  upon  them.  The  De- 
fendant then  insisted,  2.  That  this  was  an  interest  in 
land,  and  being  for  more  than  three  years,  could  not 
pass  witboqt  a  writing  signed  by  the  party,  or  his 
tigenty  authorised  in  writing,  and  that  W.  Taj/Unr  was 
not  so^authorized  by  the  trustees ;  and  3.  it  was  further 
inusted  by  him,  that  such  an  interest  could  only  pass 
by  deed,  and  that  W.  Taylor  could  not  be  authorized 
by  the  trustees  to  execute  such  deed,  except  by  a  deed 
from  them.  The  answer  given  to  the  two  latter  objections 
was,  that  this  was  not  an  interest  in  land,  but  a  licence 
irrevocable  to  permit  the  Plaintiff  to  enjoy  certain 
privileges'  thereon,  and  was  not  required  to  be  in 
writing  by  the  statute  of  frauds,  though  it  extended 
beyond  the  term  of  three  years,  and  consequently 
might  be  granted  without  a  deed ;  and  although 
W.  Taylor  had  affected  to  grant  this  by  deed,  it  may 
bind  the  trustees,  not  as  their  deed,  but  as  a  licence  au- 
thorized by  them.  .  In  support  of  this  doctrine,  the  fol- 
lowing cases  are  found :  Webb  v.  Paternoster  (a),  licence 
to  the  Plaintiff  from  Sir  W.  Plummtr  to  lay  a  stack  of 
hay  on  his  land  for  a  reasonable  time;  afterwards  Sir 
W.  Plummer  leased  the  land,  and  the  l^ee  turned  in 
his  cattle,  and  ate  the  hay,  for  which  this  action  was 
brought*  The  Court  held  that  such  licence  was  good, 
and  could  not  be  countermanded  within  a  reasonable 
time,  but  that  more  than  a  reasonable  time  had  elapsed, 
hal&a-year,  and  therefore  the  licence  was  at  an  end. 


I8I7. 

TATLEft 

Waters. 


(tf)  Palm.  71.    S.  C.  %  Ro.  Rtp,  15s.    S.  C*  P^  IJI* 
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This  case  was  recognized  and  acted  upon  by  Lord 
SXlenboraugh  and  the  Court  of  King's  Bench,  in  Winier 
V.  BrookwelL  (a)  This  shews  that  a  beneficial  licence 
to  be  exercised  upon  land  may  be  granted  without  deed, 
and  cannot  be  countermanded,  at  least  after  it  has  beeR 
acted  upon ;  and  this  would  also  be  sufficient  to  shew, 
that  this  is  not  such  an  interest  in  land  as,  by  the 
statute  of  frauds,  can  only  pass  by  writing;  but  if  aoy 
doubt  remained  upon  the  latter  point,  it  has  been  long 
ago  expressly  decided  by  the  Court  of  King's  Bench, 
in  the  case  of  Ward  v.  Lake^  Sayer  3.,  better  reported 
in  a  MSS*  book  of  Mr.  Justice  Burroughs  p.  jdL 
Licence  to  stack  coals  on  the  Defendant's  close  for  seven 
years,  cannot  be  revoked  at  the  end  of  three.  These 
cases  abundantly  prove,  that  a  licence  to  enjoy  a  bene- 
ficial privilege  on  land  mav  be  granted  without  deed, 
and,  notwithstanding  the  statute  of  frauds,  without 
vmting.  What  the  Plaintiff  claims  is  a  licence  of  this 
descriptiont  and  not  an  interest  in  the  land.  Gourgas 
paid  a  Taluable  consideration  (225/;)  to  JV.  Taylor  for 
these  tickets,  and  the  trustees  might  have  called  upon 
W*  Taylor  to  account  to  them  for  that  money.  That 
it  was  in  the  ordinary  course  of  management  to  mske 
such  grants,  apppears  from  the  Plaintiff  not  havmg 
been  disturbed  by  the  trustees,  while  they  had  posses- 
.  sion  for  some  years,  at  least  in  and  after  i8oo.  He  is 
therefore  entitled  to  exercise  the  licence  granted  to 
him,  and  may  maintain  the  present  action  against  the 
Deflmdant  who  has  disturbed  him  in  it. 


(a)  8  Easii  308. 
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Bird  v.  Morse.  Fei.6. 

TVSERE  Scijt*  moved)  upon  the  usual  affidavit,  to  Thevenuenuy 
change  the  venue  from  London  to  the  county  of  ^  changed  to 
the  city  of  Normichy  that  the  Plaintiff  might  afterwards  ^uaf  j^^yft, 
.move  tor  a  writ  oi  ventre  fadasy  directed  to  the  sheri^  after  which  the 
of  Nor/Ok,  and  that  the  cause  might  be  tried  by  a  jury  ^^^^^^^^ 
of  the  county  of  Norfolky  the  next  adjoining  county  to  venire  to  the 
the  county  of  the  city  of  Norwich^  in  pursuance  of  the  «heriff  of  the 
statute  38  G.  3.  c.  52.,  which   gives  either  party  this  county.^^ 
privilege. 

The  Court  took  time  to  the  following  day  to  enquire 
into  the  practice,  when,  finding  that  the  Court  of 
King's  Bench  were,  (as  upon  the  motion  was  suggested  * 
by  Hullock  Serjt.,  amicus  curiae)  in  die  habit  of  grant- 
ing similar  applications,  which  were  not  remembered 
to  have  been  before  made  in  tliis  Court,  they 

Granted  the  rule  absolute. 


4^/(.C/ 


HORSEFALL    V.  TeSTAR.  Feb.  1%. 

1  N  covenant,  the  Plaintiff  averred  a  demise    by  //.  A  covenant  to 

Perdotij  by  indenture  to  J.  fVesloriy  of  a  messuage  '??*''  **  *^* 
1    11         1  .  ,    .  .  n       n  *  umei,vyhen, 

to  hold  to  him  and   his    assigns  for   nve  years,  and  where,  and  as 

averred  a   covenant   by   the  lessee,   that   he  and  his  °^^®"  ^  «ca- 

assigns  would  sufficiently  repair,  maintain,  &c.,    and  quire  duriniT" 

amend  the  messuage  and  premises,  and  all  the  walls,  the  term,  and 

fences,  &c.  of,  in,  or  belonging  to  the  same,  and  that,  *'-^^^ 

fix>m'  time  to  time,  and  at  all  times,  when,  where,  and  months  after 

as  often  as  need  or  occasion  should  be  during  the  term ;  °^^^®  ^^  ^•>»' 

of  reparation, 
is  one  covenant;  and  it  cannot  be  stated  as  an  absolute  covenant  to  repair  at  all  times 
when,  where,  and  as  often  as  occasion  shaU  require  during  the  term. 
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and  he  shewed  a  conveyance  of  the  reversion  to  the 
Plaintiff,  and  an  assignment  of  the  term  to  the  De* 
fendant,  and  averred  for  breach,  that  during  the  demise, 
and  after  the  conveyance  of  the  reversion,    and  the 
assignment,  the  Defendant  did  not  sufficiently  repair 
and  maintain  the  messuage,  and  all  the  wbIIh  o(  m, 
and  beldnging  to  the  same;  but  on  the  contrary,  after 
the  date  of  the  lea  e,  assignment  to  the  Defendant, 
during  the  demise,  and  the  Defendant's  povsesaion,  and 
after  the  conveyance  to   the  Plaintiff,  the  Defendant, 
without  licence,  and  against  the  Plaintiff's  will,  wrong- 
fully pulled  down  and  destroyed  a  certain  part  of  one 
of  the  walls  of  the  premises,  and  the  materials  thereof 
wrongftilly  carried  away,  and  converted  to  his  own  ose^ 
and  wrongfully  erected  a  breast-tiQiber  in  place  of  that 
part  of  the  wall  which  was  so  injuriously  broken  down, 
and  continued  it  hitherto  so  erected,  whereby  the  mes- 
suage was  weakened  and  damaged.     Upon  the  trial  of 
the  cause,  at  the  sittings  in  Middlesex,  after  Michaelmas 
term,  1816,  before  Gibbs  C.  J.,  upon  the  plea  of  non  est 
factum,  the  lease  produced  in  evidence  for  the  Plaintiff 
contained  a  covenant  that  *'  the  lessee  and  his  assigns 
would  suffieiently  repair,  maintain,  &c.,  and  amend  the 
messuage  and  premises,  and  all  the  walls,  fences,  &c., 
of,  in,  or  belonging  to  the  same,  and  that,  from  time  to 
.time,  and  at  all  times  when,  where,  and  as  often  as 
need  or  occasion  should  be  during  the  term,  and  at 
farthest,   within  three  months  after  notice  of  any  decay 
or  want  of  reparation  should  by  the  lessor,  or  his  assigns, 
be  given  to,  or  left  at  the  demised  premises  for  the 
lessee  or  his  assigns."     Gibbs  C.  J«  was  of  opinion  that 
the  latter  clause  so  materially  qualified  the  covenant, 
as  tor^  render  it  a  wholly  different  covenant  from  that 
which  the  Plaintiff  had  alleged  in  his  declaration,  and 
that  it  was  a  fatal  variance;  and  he  directed  a  nonsuit. 


Im 
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Lens  Setjt^'in  this  tenii,  obtained  a  rule  nisi  to  eet 
aside  tbe  nonsuit,  and  haye  a  new  trial,  against  which 

Besi  and  Copley  Seijts.  shewed  cause.  Upon  this 
covenant  a  plea  that  the  Defendant  repaired  within 
three  months  would  be  good.  If  the.  whole  covenant 
had  been  set  out,  it  would  be  clear  that  the  Plaintiff 
could  not  recover  without  averring  and  proving  three 
months'  notice,  which  was  requisite  as  wdl  in  the  case 
of  voluntary  waste  committed  by  the  assignee  in  poH- 
ing  down  a  wall,  as  in  the  case  of  permissive  decay. 

Lens  Seijt*  in  support  of  his  rule.  These  are  two 
distinct  covenants.  There  may  be  two  distinct  cove- 
nants in  one  sentence.  Immediately  on  the  premises 
going  out  of  repair,  there  shall  be  an  action  on  the 
breach  :  the  Plaintiff  may,  at  his  option,  either  proceed 
on  the  general  covenant,  or  on  the  further  covenant 
to  repair  within  three  months  after  notice;  but  die 
Plaintiff  is  not  bound  to  give  the  notice,  and  he  may 
rely  on  the  general  covenant,  if  he  wiU.  And  the 
nature  of  the  breach  is  a  material  consideratioB. 
This  is  a  non -repair  of  a  particular  sort,  occasioned  by 
tbe  voluntary  act  of  the  Defendant.  Boe^  an  De^ 
mise  ofGoatley^  v.  Paine  (a),  is  in  point  The  Defend- 
ant objected,  that  after  notice  to  repair  within  three 
months,  an  qectment  fcnr  the  forfeiture  by  not  r^air- 
ing  could  not  be  brought  within  the  three  months: 
Lord  Eilenborough  says,-  **  The  lease  contains  a  general 
covenant  to  keep  the  premises  in  repair.  By  breach  of 
this  the  lease  was  forfeited,  and  the  notice  was  no  waver 
of  the  forfeiture."  Haooett  v.  Richards  (b)  is  applicable. 
Whether  the  two  covenants  stand  in  the  same,  or  in 
different  sentences,  the  object  of  the  contract  must  be 

(a)  %€amf6.5^9.  (6)  ll SoJttCss* 

leaked 
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looked  to.  The  latter  clause  does  not,  accordiag  to 
the  effect  conliended  for,  qualify,  but  annihilate  the 
other.  The  more  natural  construction  is,  to  giveefect 
to  each  part  The  lessee  has  no  right  to  say  that 
there  is  any  time  during  which  he  may  leave  the  pre- 
mises in  decay. 


Best  in  reply.  In  Goatley  v.  Paine^  there  was  a  ge- 
neral covenant;  and  there  was  no  discussion^  whether 
there  were  one  covenant  or  two,  nor  whether  they  were 
r^ngnant  or  not.  The  case  of  Howell  v.  Bichards 
only  shews,  that  where  part  of  one  covenant  qualifies 
another  covenant,  the  whole  must  be  stated;  but  it  is 
impossible  that  there  should  be  two  covenants  in  one 
sentence. 

Cur,  adv.  vuU. 

Dallas  J.  (Hi  this  day  pronounced  the  judgmeat  of 
the  Court,  that  this  nonsuit  ought  not  to  be  set  aside. 
An  absolute  covenant  is  not  the  same  as  a  qualified  cove- 
nant, if  they  differ  in  substance.  This  declaration  states 
an  absolute  covenant.  There  is  a  difference  in  substance; 
namely,  the  giving  of  three  months'  time  to  put  the 
premiMs  in  repair.  And  the  whole  stands  in  the  same' 
sentence;  therefore  it  is  unnecessary  to  enquire  what 
the  elbct  would  be^  if  a  sqmrate  covenant  were  found 
in  a  di£ferent  part  of  the  same  deed.  Separate  and 
distinct  covenants  are  those  which  severally  make  a 
complete  sentence.  This  is  one  entire  covenant,  the 
whole  of  which  must  be  taken  together,  and  thevefoie 

the  rule  must  be 

Discharged. 


END   OF   UILARV  TLRM. 
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Ib  the  Fifty-seventh  Year  of  the  Reign  ot  George  IIL 

PROMOTIONS. 

IN  the  Hilasy  vacation  died  at  Ba$h  the  Right 
Honourable  Sir  Alexander  Thomson,  Knight,  Lord 
Chief  Baron  of  Mis  Majesty's  Court  of  Exchequer. 

On  the  first  day  of  this  term  Sir  Bichard  Bichards, 
Knigh^  one  of  the  Barons  of  His  Majesty's  Court  of 
Exchequer,  was  appointed  to  the  office  of  Lord  Chief 
Baron  of  the  same  Court,  vacant  by  the  death  of  the 
Right  Honourable  Sir  Alexander  Hionwm,  Knight. 

In  the  beginiiing  of  this  term  Sir  WiUiam  Qamm, 
Knight,  resigned  the  office  of  Attomey^General  to  tSa 
Majesty,  and  was  called  to  the  degree  of  the  coi^  and 
was  i^pointed  to  the  office  of  one  of  the  Puisne  Bsapm 
cf  His  Majesty's  Court  of  Exchequer,  vacant  by  the 
promotion  of  Sir  Bichard  Bi^ards.  He  gave  rings 
with  the  motto  Fas  et  Jura. 
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In  the  same  term  Sir  Samuel  Shepherd^  Kni^t*  late 
His  Majesty's  Solicitor-GeDeral,  was  appointed  to  the 
office  of  His  Maj^tj's  Aitorxmy^Gesn&tif  vacant  by 
the  promotion  of  *Sir  WiUiam  Gammu 

And  in  the  same  term  AAirt  Gjffbrdy  Esquire,  was 
appointed  to  the  office  of  His  Majesty's  Solicitor- 
General^  vacant  Iqr  th^  ptqmotic9\  of  Sir  SamA 
Shepherd.  Hq  soon  after  received  the  honour  of 
knighthood. 


jlpriitz*     Johnson  and  Others  v.  The  Coke  and  Gas 

X.10HT  Company. 

Motions  to  re-  HpHIS  was  an  action  upon  an  award  directing  the 
ffulatt  the  trial    X  ^  ■      •       i 

mutt  be  made  Defendants  to  pay  a  sum  of  money  by  instalments^ 

i^ot  to  the        two  of  which  being  due,  the  Plaintiffs  sued,  and  the 

Sr?*<k«  *ho  I*^®**^^  pleaded  rum  est/achm,  the  cause  was  in 

prendes  at  nui  course  for  trial  on  the  first  day  of  nttings  in  tliiV 

fritu.  term,   when  the  Defendants  obtained  a  rule  for   a 

As>a  motion  .  i  • 

toif7.c»ue    special juiy. 
at  a  uttings  in 

lu^JdiT^***^  -P/osM^  Seijt,  upon  an  afSdavit  that  their  purpose 
special  jury  was  1;)elieved  to  be  delay,  moved^  on  the  authority  of 
Obtained  by  JBlarham  v,  Brtyam  (a),  that  the  cauae  nught  be  tried 
party  fo^^y.  ^y  ^  »pe<cial  jury  at  the  first  taUingp,  for  which  it 
before  stood. 

Tk£  CoNTti  iqpon  iefei«nai  to  tlie  case  citec^  directed 
the  ai^ljypa^  tp  \?^  nmd^  h^re  t^e  ju4%awho  WM 
to  preside  at  nisiprijm,:  ifik^  ^pli^aljfOH  ht^  bes%  M 
die  umtimcemiil  appliotiw  U^:  ihaCoiUt  ia  theoie 

(4*^irtoiy.47o. 

dtod 
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cited  was,   an  application  to  set  aside  a  rale  of  the  1817* 

Coait,  tlien  it  was  proper  to  make  the  motion  in  \   ^      - 

•  Johnson 

bank,  but  where  it  was  a  motion  to^  regulate  the  trial,  ^^ 

the  party  must  apply  to  the  judge  wlw)  presides  at  CoKEandGAS 

.  .  Light 

iMSf  pfTUi.  Companf* 

And  they  refused  to  make  any  order. 


Duncan^  Gent.  v.  Richscond.  Aprit%A* 

nr  HIS  wad  ap  action  on  an  attorney's  bill.    Boumquet  Wlwn  an  at« 

Serjt  mored  to  refer  it  t»  the  pr^^thonotiury  to  J?^^  '"* 

enquire  what  deeds,  papers^  and  writings  otight  to  be  mnnSipeiits 

delivered  over  by  the  Plaintiff  to  the  Defendant  on  oftwoCo- 

payment  of  debt  and  cosU.     The  Plaintiff  doubted  JJj^^ 

whether  he  cowld  safely  ddiver  over  certain  deecb  refer  k  to  tbe 

belonging  to  a  Co-defendant.  iwthoootery 

^^^  to  aaccrtam 

Which  of  tbcm 
GiBBs  C.J.      Here   are    deeds   delivered    to   the  ks  shall  deliver 

Plaintiff  either  by  A  and  A  joinUy,  or  some  by  A.  ^^^^ 
and  some  by  B.    The  Plaintiff  has  a  lien  on  some  of  paying  thedeltt 
these  deeds  for  his  bUl.      Bat  some  of  the  deeds  be-  andcosts. 
hmg^  to  J.,  some  to  J3.,  and  some  jointly  Xo  A.  and 
B^  we  cannot  bring  B.  before  this  Court  to  try  his 
rights. 

Rule  refiised* 
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JpriiiA'  Jones  v.  Hill. 


w 


An  action  upon  T^HE  Plaintiff  declared  that  the  Defendant  had  held 
the  case  in  the    A  •         ,       .        ,   ..  ,  ^  ,, 

naturtof  wartc         ^^^  enjoyed  divers  messuages  and  two  small  rooms 

cannot  be  sup-  as  tenant  thereof  to  the  Plaintiff,  to  wit,  for  the  residue 
ported  against  ^f  ^  ^^^  ending  24th  June^  1 815,  upon  certain  terms, 
of  a  kase.  in  ^'s*  that  the  Defendant,  during  his  tenancy,  at  his  own 
which  the  costs^  would  from  time  to  time, 'and  at  all  times,  when, 
nanted  "from  ^^^^^  ^^^  ®*  ^ft®**  ^  ^®^  ^^  occasion  should  be  or 
time  to  time,     require,  well  and  suiBciently  repair,  uphold,  maintain, 

and  at  alltimca  |pn6pd,  and  keep  the  premises,  and  every  part,  in,  by 
duriofir  tbe  ,  •  , 

term,  when  '^^  ^'^^  ^^  ^^^  &^1  manner  of  needful  and  necessary 
needshouki  reparations  and  amendments,  and  the  same  so  weB  op- 
citodv  to're-"  held,  &c.  at  the  end,  or  other  sooner  determination  of 
pair  the  pre-  the  term,  which  should  first  happen,  would  peaceably 
misei,  widi  all  yjeij  ^p  to  the  Plaintiff  in  as  good  plight  and  condition 
pantioDt,  and  ^  ^^^  ^^^^^  ^^^^'  ^°'  ^^^A  finished  under  the  direction 
to  yield  up  the  df  Mr.  John  Middleton ;  but  that  the  Defendant,  not  re- 
""^red  irtAe  8*"^"ff  ^'*  ^^^  ^°  ^^^  behalf,  but  contriving  to  injure 
end  of  the  the  Plaintiff,  whilst  the  same  were  in  the  Defendanf  s  pos- 
^^'  ^  HI  *  ^^^^^  ^  tenant  thereof  to  the  Plaintiff,  to  wit,  on  the24th 
as  the  same  J^*nei  1810,  and  on  divers  other  subsequent  days  before 
should  be  in  24th  Junej  1 8 1 5,  wrongfully  suffered  the  messuages  and 
untethe  di-  *^^  ^mslX  rooms  to  be^  become,  and  continue^  and  the 
nctbn  of         same  during  all  diat  period,  and  still,  were  ruinous, 

J.JIf.,"  upon  a  prostrate,  fallen  down,  and  in  oreat  decay,  for  want 
brwch  that  the  ^^         7?.        ,  ^.  J^  ,. 

Defendant  suf-  ^^  needful  and  necessary  reparations   and   amenouig, 

feredthepre-    &c    and   afterwards,    on    that    day,    the  Defiendant 

ouwBamd^     wrongfiilly  yielded  up  to  the  Plaintiff  the  premises,  so 

in  decay  and     ruinous,  and  in  much  worse  order  and  condition  than 

nunous  during 

a  large  part  <^  the  term*  and  after  the  term  wrongfully  yielded  them  up  in  modi 
worse  order  and  condition  than  when  the  same  were  finished  under  the  directian  of 
J.M, 
Sembfe  that  case  will  not  lie  against  a  lessee  for  years  for  permissive  waste. 

when 
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when  the  same  were  finished  under  the  directipn  of 
Middlcton.  The  Plaintiff  in  his  second  count  stated* 
that  the  Defendant  had  held  divers  messuages  and  two 
small  rooms  as  tenant  thereof  to  the  PlaintiiF,  0/2;..  upon 
certain  terms,  that  the  Defendant,  during  his  tenancy, 
at  bis  own  costs,  would  from  time  to  time,  and  at  all 
times^  when,  where,  and  as  often  as  need  or  occasion 
should  be  or  require,  well  and  sufficiently  repair,  up- 
hold, maintain,  amend,  and  keep  the  premises  in,  by, 
and  with  all  and  all  manner  of  needful  and  necessary 
reparations  and  amendments;  and  assigned  for  breach 
that  the  Defendant,  not  regarding  his  du^,  but  wrong- 
fully intending  to  injure  the  Plaintiff,  whilst  the  same 
were  in  the  Defendant's  possession  as  tenant  thereof 
to  the  Plainti£^  on  24th  June,  1810,  and  other  days, 
wrongfully  permitted  the  messuages  and  two  small 
rooms  to  be,  become,  and  continue,  and  the  same 
during  all  that  period,  and  still,  were  ruinous,  prostrate, 
fallen  down,  and  in  great  decay  for  want  of  needful 
and  necessary  reparations,  and  amending,  maintaining, 
repairing,  and  upholding  the  same.  The  Plaintiff  in 
his  third  count  averred  that  the  Defendant  held  the 
premises  as  tenant  to  the  Plaintiff,  upon  the  terms  that 
the  Defendant  should,  whilst  he  so  continued  tenaht, 
sufficioitly  repair,  maintain,  support,  aild  keep  them ; 
and  he  averred  that  the  Defendant  was  and  continued 
his  tenant  thereof  from  24th  June,  1 8 1  o,  until  24th  June, 
1815 ;  but  that  the  Defendant,  not  regarding  his  duty, 
did  not,  nor  would  whilst  he  so  continued  tenant,  suf- 
ficiently repair  the  premises,  but  had  neglected  so  to  do, 
and  on  the  contrary,  during  all  that  term,  had  suffered 
and  permitted  the  premises  to  be  and  remain  ruinous, 
prostrate,  fallen  down,  and  in  great  decay,  for  want  of 
needliil  a^d  necessary  reparations,  maintaining,  And  up- 
holding tjie.  same.  The  Defendant  pleaded  the  general . 
issue. 


1817- 

V -V.4-* 

JONBS 

Hill. 


Dd  3 


This 
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161  ?•  TbiB  cause  was  tried  atthe  Surry  Lent  assizes,  \%\^f 

before  Dallas  J.    It  appeared  that  the  Defendant  had 
l>een  tenant  of  the  premises  under  a  lease  to  RotUn  for 
twenty-one  years  from  24th  Jtmcy  17949  wherein  the 
lessor  covenanted  that  he  would  at  his  own  coats  cause 
the  several  alterations  and  improvements  then  going  cm 
under  the  direction  of  Mr.  John  MiddUton^  with  regpM 
to  the  basement  stories  and  drains  of  the  premises,  to 
be  conipleted  before  24th  June  then  next,  and  the  lessee 
covenanted  that  he^  his  executors,  administrators,  and 
•swgQi,  or  some  or  one  of  them,  would,  at  his,  or  some 
or  one  of  their  own  costs,  from  time  to  time,  and  at  all 
tim^  during  the  term,  when,  where,  and  as  often  as 
need  or  occasion  should  be  or  require,  well  and  suffi- 
ciently repair,  uphold,  maintaiii,  amend,  and  keep  the 
premises,  and  every  part,  in,  by,  and  with  all  aad  all 
manner  of  needful  and  necessary  reparations  and  amend- 
ments whatsoever,  and  the  same  so  well  and  sufficiendy 
uphdc^avstained,  maintained,  repaired,  paved,  amended, 
and  kept,  at  the  end  or  other  sooner  determination  of 
that  demise,  which  should  first  happen,  would  peaceably 
.yield  up  to  the  lessor,  in  as  good  plight  and  condition 
na  the  same  should  be  in,  when  finished  under  the  di- 
xectiQSXofHr^JoknMddUtoop  agreeable  to  die  lessor's 
covenant  thecein  contained,  (reasonable  use  and  wear 
efcepted).     For  the  Defendant  it  was  objected^  that 
an  action  upon  the  case  could  not  be  maintained  for 
permissive  waste,  upon  whidi  ground  Dalkfs  J«  directed 
a  nonsuit,  with  liberty  to  move  to  set  it  aside,  if  die 
Court  ihould  be  of  opinion  that  the  acdcm  were 
maintainable, 

Vat/giofi  Seijt.  now  iQQved  to  set  aside  th^  nonmU 
andlptveanewtiial.  The  c^imi  of  il£oif^  C^^- 
ia  ItriK  v/ J^mdM  (a) ;  that  case  Ueanol,  fo^ 

{a)  Atitti  IV.  764. 
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waste,  was  merely  ^'llr»  and  not  the  point  m  the  cage.       1^1  ?• 
^  tbe  atatote  oiGUmceOtr^  a  tenant  far  yean,  as  fiH-     ^  r^"' 
half  a  yiter,  or  a  year  (i),  is  liable  for  waste;  and  that,  ^. 

'  though  he  be  asognee  of  the  term,  (c)  And  he  is  liable  Hiix. 
SM  well  for  pennisaive  as  Smt  eoraintssive  wasta.  And 
JLoid  Cekc^  in  his  reading  on  that  statute^  saith,  ha  that 
snflereth  a  house  to  be  oat  of  repairis  guilty  of  nr^ste. 
'Soy  ^  If  the  tenant  soflfer  the  houses  to  be  wasted,  and 
then  foil  down  timber  to  repair  the  same,  this  is  a  doiiMe 
'waste."  (i/)  So,  ^  If  a  tenant  permit  a  chamber  to  be 
in  decay  for  de&ult  of  plastering  whereby  the  great 
timber  becomes  rotten,  and  the  chamber  becomes  very 
foul  and  filthy,  an  action  of  waste  Kes  fo^  it  (e)  So 
affirmed  in  ertar/*  So,  <<  If  a  lessee  permit  the  waHs 
to  be  in  decay  for  default  of  daubing,  whereby  Ae 
timber  becomes  rotten,  an  acdon  of  waste  lies.  Neaadl 
V.  Dmning.^  (/)  And,  «  Between  Sir  John  CotheU 
-void  Sir  Jim^s  Sionehouse  {g\  admitted  ^^nd  ndjudged, 
that  an  action  of  waste  lies  for  permitting  the  waits  of 
messuages  to  be  in  decay  and  unrepaired  fofdefhult  of 
daubing  ana  plastering,  whereupon,  *  no  wdste  done,' 
was  plauled;  and  this  also  was  admitted  upon  a  writ  of 
error  thereon  in  B.  R.*'  And  the  cases  where  it  has 
been  hdd  l3iat  Ha  action  on  the  case  does  not  lie  for 
pemussive  wastes  must  be  intended  of  actions  against 
tenanU  at  will  in  the  true  and  strict  kgal  nrtaning  of 
the  word,  not  of  actions  against  tenants  for  yearii  or 
fiwm  year  to  year.  The  authotittes  that  support  this 
disfinetion  ar^  collected  by  the  deep  learning  of  the 
editor  of  Saunders,  (h)    And  that  most  able  pleader 

{h)  3  Lui.  $0%.  (/)  i  Ro.  Abr.  Si6.,  WiuU 

(0  'K^  P^'  37- 
{d)  Co.  Lift.  S3-  ^.  («)  ^*^ 

(e)  %  iU.  Mr.  Sl6.,  fFiut,  IJb)  i  tTnu.  Saund.  3%$.a.n.  7., 

/A 36.  and  %fFau.  Sawid.%s%.  n.  7. 

D  d  4  gives 
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18 1 7.  givtt  a  prteedoit  (a)  of  a  'dedaration  for  the  veiy  action 
of  case  for  permissive  waste  against  a  tenant  for  years^ 
taking  it  to  be  acknowledged  law^  that  the  action  finr 
permissive  waste  will  lie.  In  Kenbfside  v.  ThamUm{b) 
it  was  held,  that  the  contract  does  not  deprive  the  lessee 
of  his  remedy  for  waste.  And  though  in  Gibion  v. 
Wdk  {d)  it  is  put  broadly  in  the  margin,  that  case  lies 
not  foi*  permissive  waste,  yet  the  case  does  not  soppoit 
(he  proposition  to  the  general  extent,  for  there  it  is  ei^- 
pressly  stated,  that  the  Defendant  was  merely  teoaat 
at  wilL 

G1BB8  C,  J.  I  do  not  say  whether  permissive  waste 
may  or  may  not  lie^  but  it  is  impossible  that  it  should 
be  waste,  to  omit  to  put  the  premises  into  such  repair 
as  A.  B.  had  put  them  into.  Waste  can  only  lie  for 
that  which  would  be  waste  if  tliere  were  no  stipulation 
respecting  it;  but  if  there  were  no  stipulation,  it  could 
not  be  waste  to  leave  the  premises  in  a  worse  conditioa 
than  A.  B,  had  put  them  into,  I  think  that  is  certainly 
not  waste. 

The  rest  of  the  Court  concurred  in 

Refusing  the  Rule,  (c) 

(a)  %  Wmj.  Sound.  ^53-   c»  aoy  decided  opinion  on  the  ad 

note  7*         .  and  3d    cotint8»    on  which  tbt 

(h)  %  BL  Rip.  tin.  counsel  did  not  nnicb  dilite»  bat 

(r)  The  refxxter  did. not  col-'  whidi  had  no  reference  to  tfaa 

le^t  whether  the  Court  expressed  repaire  done  by  /•  iCddkton. 
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Fay  V.  Hill. 

^rHIS  was  an  action  for  goods  sold  and  delivered;  The  holder  of 

and  upon  the  trial  before  Pari  J.  at  the  sittings  "*  "*^^^' 

after  Michaelmas  term,  1817,  it  appeared  that  the  D,e-  ^ItiU  is  not 

fendant  having  occasion  to  pay  the  Plaintiff  134/.  185.^  bounding 

for  goods,  early  on  Friday  the  pth  day  of  the  month,  ^^^^^T 

the  Defendant's  bankers^  on  his  account  as  to  1 34/.  1 85.,  acceptance. 

(parcel,)  and  receiving  from  the  plaintiff  the  difference  .  .^*  may  put 

in  cash,  delivered  at  Windsor  to  the  Plaintiff's  servant,  ||JJ^^  ^ci«5«»- 

a  bill  to  which  the  Defendant  was  no  party,  drawn  by      Thoogli  |» 

themselves  upon  their  own  corresponding  banker  in  ^^^^^ 

L/mdotty  at  one  month  after  sight,  for  140/.     The  bill  takaareaaoa* 

was  presented  for  acceptance  on  the  13th  of  the  same  ^^'^  ^^J  to 

month,  and  the  country  bankers  having  failed  on  that  acceSlacej' 

same  day,  acceptance  was  refused.     Shepherd  Solicitor-.      What  it  a 

General   contended,   that  as  well  by  this  course  of  J?**®^™* 

^  nine  is  always 

dealing,  which  the  Plaintiff  himself  had  elected,  as  by  a  question  to 

bis  laches  in  presenting  the  bill,  the  Plaintiff  had  made  ^  <'«ennined 

the  bill  his  own,  and  was  paid  for  the  goods.     The  jury,    ^a  dSy  to 

however,  under  the  direction  of  Park  J.,  who  relied  on  pietent  until 

Goupu  V.  Harden  (a),  found  a  verdict  for  the  Plaintiff.       ^l^^^^J 
^'^  ^  '  a  bill  on  Lm» 

do9f  Ksven 
The  Solicitor-General  now  mov6d  to  set  it  aside^  within  twenty 
and  enter  a  nonsuit,  renewing  the  same  objections,  j,  ^^  unrea-* 
He  insisted  that  it  was  the  duty  of  the  Plaintifl^  re-  tonable. 
ceiving  a  bill  payable  at  a  certain  time  after  sight,  to  ^^'^'^J^^ 
present  it  for  acceptance  as  soon  as  he  conveniently  paid  for  thcio 
could:  if  the  Pldntiff  had  forwarded  this  bill  for  ac.  ^^^iUatone 
ceptance  on  the  Friday^  Saturday^  Siindayf  or  Mondcof^    •  j^^^  given  by 

the  purchaser's 
banker  for  a  larger  dum  than  the  price,  the  vendor  payiag  the  diftrence,  ii  not»  upon 
thebilPsbemg  diihonoovsd,  prednded  from  recovering  agaiast  the  buyer  the  price  of 

W  Ante.  15^  ^ 

he 
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1817-        he  would  Uiereby  have  enabled  the  Defendant  to  with- 
draw his  funds  from  his  banker's  hands.     The  necessity 
is  more  urgent  to  present  for  acceptance  a  bill  payable 
after  si^t,  than  a  bill  payable  after  date,  because  by 
dcferrmg  it,  the  holder  protracts  the  period  of  that 
payment,  whereby  the  drawer  proposes  to  wididraw 
his  elfects  from  the  hands  of  the  drawee.     Secondly,  it 
Was  fbr  the  Plaintiff's  own  convenience  of  remittance, 
that,  instead  of.  taking  a  check  for  the  sum  whidi  the 
Defendant  proposed  to  pay,  he  had  commuted  it  for  a 
bill ;  and  this  was  strongly  evinced  by  his  taking  a  bill, 
not  for  1342.  185.,  but  for  140^  paying  the  diflereoce^ 
and  therein  blending  his  own  property  with  this  pay- 
ment, whereby  he  bad  rendered  the  bill  completely  hb 
own,  and  was  paid  for  his  goods. 

GcBBS  C.  J. .  The  Defendant's  argument  on  the  first 
point  would  go  to  the  extent,  that  the  holder  of  a  bill 
payable  afler  sight  is  bound  to  transmit  it  for  acceptr 
ance^  without  putting  it  into  drculation  at  alL  But 
even  if  it  were  a  case  in  which  it  was  required  to  ffve 
instant  notice,  it  has  been  repeatedly  determined,  that 
the  holder  of  a  bill  is  not  bound  to  send  it  on  the  same 
day  that  he  receives  it;  and  there  was  no  post  to  London 
on  the  Saturdittf.  He  might  have  sent  it  <m  the  SunSm/* 
But  I  do  not  go  upon  that  ground.  The  holder  mitft 
preset  a  bill  payable  after  sight  within  a  reasonable 
time ;  but  it  is  in  die  power  of  the  holder  to  postpone  the 
diay  of  payment,  by  postponing  the  date  of  the  present- 
ment for  acceptance ;  and  he  certainly  may  put  the  bill 
into  drculation  if  he  wilL  In  die  recent  case  of 
Ctoiqy  V.  Harderij  the  bills  wcfre  put  into  drcda- 
tion;  hare  it  does  not  appear  what  was  done  with  the 
bill  in  the  intervaL  Hie  question  on  these  iSk  dra^ 
at  sight  certainly  is  left  very  loose  by  the  cases.    ^ 

10  result 
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xesult  of  the  caaes  undoubtedly  is  that  which  I  have  ^  1817. 
stated;  and  Eyre  C.  J.  says,  in  Muilman  v.  UEgidno  (a), 
that  it  \»  under  all  circumstances  a  question  for  the 
jury  to  determine^  whether  such  a  bill  was  presented  in 
reasonable  time.  BuUerJ.,  in  the  same  case^  rather 
narrows  that  doctrine^  and  though  he  agrees,  that  if  i/L 
were  in  circulation  a  twelvemonth,  there  would  not  be 
hches ;  but  he  8ay%  that  if,  instead  of  putting  it  intd 
circulation,  the  holder  were  to  lock  it  up  for  any  length 
of  time,  be  would  be  gvJlty  of  lades.  Is  this,  there- 
fore, a  case,  in  which  the  Plaintiff  can  be  said  to  lock  up 
this  bill  for  any  length  of  time?  If  we  were  to  gram  a 
new  trial,  the  result  would  come  at  the  last  to  this;  it 
would  be  a  question  for  the  jury,  whether  there  has 
been  a  default  to  present  the  bill  within  a  reasonable 
time.  That  question  has  already  been  left  to  the  jury, 
and  they  have  found  that  the  bill  waa  presented  in  a 
reasonable  time.     We  think,  as  the  matter  stands^  it  is 

perfectly  right. 

Rule  refused, 

(fl)  1iH.Bi.56s. 


Matthkws  and  Another  t;*  Dickinson.  jtpnUi. 

'X'HLS  was  an  action  brought  for  malidously  suing  In  inaction 

out  a  commission  of  bankrupt  against  the  Plaintifi,  f^^f  nuUootttlr 
as  the  surviving  partners  of  Edmund  Darbjff  which  in  '^.^l^Uy;^  of 


their  declaration  they  averred  to  have  been  duly  super-  lanknipt 
seded.     Upon  the  trial  of  the  cause  at  the  W^ier  gSSfc^- 
Spring  assizes,  18 17,  before  Burrough  J.»  the  Plaintifis  ^vingpaitnera 

proved  a  commission  issued  against  them  as  the  sur-  ^  ^^^f^^ 

Dwrby^  as  the 
£we  was,  an  averment  tbat  the  conunitBion  was  siq)tt8«ded,  ii  not  proved  by  a  writ 
of  jt^ersedeat^  to  supersede  a  commission  againtt  the  Plaintiffs  <*  tnrnvillg  part* 
MdMdwardDw^'\ 

viving 


Matthews 

v. 
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Viving  partners  of  Edmund  Darby^  as  in  &ct  they 
were;  and  they  proved  an  order  of  tbe  Lord  Chan* 
cellor  for  superseding  the  same  commission ;  but  the 
DiciOKsoN.  writ  of  supersedeas  issued  thereon,  and  produced,  was 
Co  supersede  a  commission  issued  against  the  Plainti& 
as  the  surviving  partners  of  Edward  Darby.  Burr'^ 
TGUgh  J.  held  that  this  writ  could  not  supersede  thai 
commission,  and  directed  a  nonsuit 

Best  Seijt  now  moved  to  set  aside  tbe  nonsuit  and 
have  a  new  trial.  He  urged  that  it  wjis  immateriai 
whether  the  name  of  the  deceased  partner  were  Edmmd 
or  Edwardj  the  commission  affecting  only  the  survivon. 
The  supersedeas  would  have  he&a  good,  though  it  bad 
omitted  all  mention  of  the  deceased  partner :  it  sufficed 
to  oame  the  living  ones.  There  was  evidence  io  the 
cause  which  proved  that  no  other  commissioii  ever 
issued  to  which  this  writ  could  Applyi  aad  that  the 
writ  did  apply  to  this  commission.  The  commission  was 
in  substance  superseded.  It  could  not  be  doubted,  that 
upon  application  made  to  the  Court  of  Chancery  to 
correct  this  misprision  of  the  officer,  if  the  Court  had 
not  thought  it  too  frivolous  for  amendment,  it  would 
have  been  instantly  corrected. 

G1BB8  CJ.  This  was  an  action  for  malicionsly 
suing  out  a  commission  of  bankrupt.  Unless  it  was 
superseded,  the  action  could  not  be  supported.  The 
Plaintiffs  declare  against  the  Defendant  for  suing  out 
a  commission  against  the  survivors  of  Edmund  .*  the 
supersedeas,  is  to  supersede  a  commission  against  the 
survivors  of  Edwardj  and  it  is  contended  this  is  no 
variance.  To  what  extent  is  .this  doctrine  to  go  ?  It  is 
said,  that  it  is  very  hard  that  the  party  should  suffer  fay 
the  act  of  the  officer ;  but  wherever  officers  do  err,  the 
party  does  suffer.     Suppose  a  judgment  were  obtained 

12  against 
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against  WilUam  Dickinson^  aud  the  officer  dra^s  up  a 
judgment  against   TAamas  Dickinson^   that  judgment    i^jtbewb 
could  not  be  supported.     Therefore,  though,  no  doubt,  ^^* 

the  error  in  this  writ  might  be  amended  by  the  Court    J^'^kikson, 
of  Chancery,  yet  I  cannot  say  that  there  was  any  legal 
proof  that  the  commission  has  been  superseded. 

Rule  refused. 


Woo  AN  V.  SoMERVlLLEtf  April  %%. 

T  N  an  action  for  a  libel,  the  Plaintiff  declared,  that  The  hoiue- 

he  had  been,  and  was  an  apothecary,  and  had  exer-  ^^^'^^^^ 

cised,  and  still  continued  to  exercise  the  calling  and  wboofEciatet 

business  of  an  apothecary,  and  averred  a  libel  pub-  "?  niuung  me- 
,.  ,     ,  .        ,  .  ,  1  TT      ^i-     dicmci  for  the 

ushed  concermng  him  as  such  apothecary.     Upon  the  patients  of  th* 

trial  of  the  cause  at  the  ^afford  Ijent  assizes,  1817,  charity,  but 

before  Pari  J.,  the  Plaintiff  did  not  produce  any  such  f*  "^  ^^"^, 

.    .  *  •'It  *  penon  al-« 

certificate  of  his  qualification  to  practise  as  an  apothe-  ready  Inprac- 
cary,  as  the  statute  (a) .  directs  apothecaries  to  obtain,  ^«anapo- 
but  he  proved  that,  bemg  articled  as  an  apprentice  to  j/ij^/oi4bt 
an  apothecary  for  five  years  and  a  half,  till  he' was  21,  apothecary's 
he  had  served  him  for  three  years  and  a  half,  at  the  ^^^^^^^ 
end  of  which  time,  being  about  four  years  before  this  certificate,  oor 
action,  upon  his  master  quitting  his  practice,  the  trus-  ^^^^^'^ 
tees  of  the  Staffurd  infirmary  appointed  the  Plaintiff  fi^  yeam  aa^ 
their  house-apothecary,    in  which   situation  he  had,  required  by 
for  four  years,  officiated  in  mixing  medicines  for  the  ^j^^'^^jj^*^' 
patients  of.  that  charity,  but  for  no  others.     For  the  statute 
Defendant,   it  was  objected,  that  this   evidence  did  55<?-3- ^-m* 
not  prove  the  allegation  that  he  was  an  apothecary; 
because  the  statute  {a}  directs  that  **  it  shall  not  be 
lawfiil  fi>r  any  person  or  persons,  (except  persons  already 

(«)  S5  Geo.  3,  f.  194*  J.l4« 

in 
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18t7*       in  practice  as  ftudi),  to'prMtiae  as  an  apothecary  in  mj 
^-    '^    -^     part  of  JEi^ImmI  or  Wades,  unkis  he  or  thqr  shall  have 
^,  been  eoeatsiined  by  the  Court  of  Examineesy  or  the 

SoMBivixxE.  major  part  of  tha%  a&d  hwms  receiTed  a  certtficale  of 
his  or  their  beiia^  dtdy  qualified  to  practiaa  ai  such, 
from  the  Court  of  Examiaers^  w  the  m^cae  part  of 
them:*^  k  was  therefore  necessary,  that  the  Phuntiff 
should  prove  the  fact  of  bis  being  an  apothecary,  by  the 
production  of  hit  ttitifieaii^  nMeh  he  not  only  bad  not 
produced,  but,  upon  the  evidence,  it  appeared,  that  it 
w'ns  impossible  he  should  obtain  a  certificate^  because 
the  15th  section  provided,  <<  that  no  person  should  be 
admitted  to  any  aoch  eaanubaiioa  fibt «  certificate  to 
pvadiaB  as  aaapothaaary»  ualesa  ha  abooM  have  served 
a»  appvsnticedtip  of  mmt  ksa  than  fiiie  yetaa  to  aa 
apothecary,''  vriwseaa  dae  Pkiatiff  had  served  an 
apprenticeship  «f  Area  yeava  and  a  half  oa^;  and,  by 
&  tt^  ha  caoldaae  undmr  these  circumstances  practise 
ataaqnthficaiy,  without  suiig^ctiinghimsdf  to  a  penalty 
of  lot  P^rt  J*  waa  of  opiaioa  libat  the  Plaintiff  caaie 
witUo  the  amqilioa  in  the  14th  seetioo,  aa  a  persoa 
alreasty  id  prmolice  aa  aa  apothecary^  but  he  reserved 
thepaaity  sul^ect  wherefea  tho  jury  found  a  verdict  foK 
the  PlaintiC 

Skg^hcrdf  SoUdtor-Generaf,  now  moved  to  set  aside 
the  vai^ct  and  enter  a  nopsult,  upon  the  objection 
that  the  Plaintiff  had  not  proved  himself  to  be  an 
apothecary. 

GniBa  C  J.  I  api  quite  clear  that  a  person  who 
had  four  years  since  been  a<hnitted  to  officiate  as 
apothecary  to  that  infirmary,  comes  within  the  pro- 
viso of  the  act,  as  a  person  already  in  practice^  ht 
whom  it  is  not  necessary  to  obtaaa  any  other  diploma. 

Rule  refused* 


IN  THE  FiFiT^AfrvxNTV  Yeab  OF  GEORGE  III.  40a. 

1817. 

Wells  and  Another,  Assignees  of  Fisher,       ^prilts. 
V.  Ross. 


nrmS  was  an  action  for  the  price  of  goods  of  Fisfierf  Oood»  ^ 

a  iNinknipt,  sold  and  delivered,  for  mcniey  had  ^foJ^^V 

and  received,  and  upon  the  other  money  coonti.    The  conuriasion; 

Defendant    pleaded    in    abatement,    that  there  was  J2^*^/*^. 

another  joint  contractor  who  was  not  sued,  and  iasiie  nenhip  the 

was  joined    upon   that    plea.      At  the  trial  of  the:  commission  to 

cause  at  Ouildhallj  at  the  sittings  ^Ster  Hilary  teim,^^^^^]^^^. 

1B16,    before  Park  J.,    the    Pkintifi   proved  that  Hddthath^ 

Fi^er  had  sent  out  certain  shooks  of  pipo-staves  to  h^vingsold, 

was  nghtiy 
tile  Capt  cf  Good  Hcpe^  to  the  Defendant  and  Z>^' sued  for  money 

crosSf  who  were  then  partners.  They  contended  that:  had  and  ra- 
the goods  were  sold  outright,  but  the  evidenoe  estab*-  ^^on  could 
lisbed  only  a  consignment  for  sale  on  oommissMXU  not  have  been 

They  were  in  the  habit  of  making  him  returns  m  «»°**»«d 

^  against  both» 

wines.      The  DefcndanI:  and  Tm^cross  dissolved  pert-  although  an 

nership,  on  which  occasion  the  Defenifauit  wrote  Id  th^  action  for  not 

PUmtiff,  that  *<  as  Ttv^oss  declined  joining  the  De-  ^^d"£^e 

fbndant  in  shipping  any  more  wines  for  the-PlaiAttiF,  lain  against 

he,  the  Defendant,  would  take  ont  the  remainder  of  ^^^' 

the  Plaintiffi  shooks^  and  when  a  fovonrable  opportttr 

nity  ofiered,  he  woald  ship  for  the  Plaintiff."    The 

Plaintiff  made  no  answer  to  this  proposition,  but  the 

Defendant  assumed  the  charge  of  die  staves^  and  soldr 

them.     The  jury  found  a  verdict  for  the  Plaintifis,  for 

money  had  and  received,  which 

Beit  Serjt.  now  moved  to  set  aside*  contending  that, 
upon  the  evidence^  the  bankrupt  had  never  assented  to 
the  Defendant's  sole  commission ;  and  the  issue  on  the 
plea  in  abatement  ought  to  have  been  found  for  the 
Defendant :  fiurther,  there  was  no  evideuce  that  any 

money 
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money  had  ever  come  unto  the  Defendant's  ^ands  for 
these  goods. 

Ross^  GlBBsC.  Ji    Fisher  J  who  is  now  a  bankrupt,  con- 

signs goods  to  Boss  aud  Tieycross  abroad.  They  do 
not  purchase  the  goods,  but  they  accept  the  commis- 
doh :  neither  of  them  was,  in  that  state  of  the  traas- 
action,  liable  to  an  action  for  money  had  and  received. 
They  dissolved  partnership,,  and  then  the  Defendant 
takes  on  himself  *  that  which  remains  to  be  doDe^  he 
sdls  the  goods;  and  it  must  be 'taken  that  be' sells 
tbem  for  money ;  and  that  the. Defendant  has  received 
it ;  and  he  is  alone  liable  in  this  form  of  action;  for 
Tvigfcross  never  .received  any  part  of  the  price.  There 
lfr$s  one  form  of  action,  namely,  upon  their  joint  under-- 
taking  to  sell  on  commission,  in  which  Uie  -Plaintiff 
might  have  sued  both,  but  in  this  form  of  action  there 
is  no  ground  at  ail  to  charge  Tmfonm* 

'Dallas  J.     This  was  money  had  and  received  by 
the  Defendant  only.' 

Park  J.  The  jury  had  the  letters  of  the  parties 
I^re  them,  and  said,  clearly  this  is  only  a  consign- 
ment ;  and  after  the  letters  had  been  in  England  nine 
'  months,  it  is  monstrous  to  say  that  Fisher,  the  bank- 
rupt, had  not  assented  to  the  proposal  that  the  De- 
fondant  should  take  the  commission  on  himselC 

Rule  refased.' 


IN  THE  Fifty-sevinth-Ybar  OP  GEORGE  IIL 


Button  v.  Coiid£r«  jipnt%^. 

'T'HE  Plaintiff  declared  on  a  warranty  by  the  De-  Dedantion  on 

fendanti  that  certain  seed  was  gpod  white  roimd  *  wanaoty 
tumip  seedy  which  he  the  Defendant  could  warrant*  ^^  « ^^i, 
After  verdict  for  the  Plainti£^  at  the  Surry  spring  the  Ddndsut 
assises,  before  Bosanquet  Sexjt,  OnOaw  Seijt.  moved  ^^^1^?^" 
to  arrest  the  judgment,  upcm  an  objection  that  this  was  sufficient  after 
not  equivalent  to  an  all^^tion  that  the  Defendant  did  verdict. 
war/ant,  or  would  warrant 

^vi  The  Qnart  held  the  declaration  sufficient,  and    . 
reftued  to  grant  a  rule.    < 


Abmstrono  and  Another,  Assignees  of  Mas     April  %^ 
and  White,  Bankrupts,  v.  Stratton. 

'T*HE  Defendant  had  been  held  to  bail  upon  an  affi-  An  affidavit  to 

davit  of  the  clerk  to  the  Haintifis'  attomies,  that  ^oW/obaU, 

denyuiff  a  ten- 
die  acdon  was  brought  to  recover  of  the  Defendant  the  der  in  bank- 

notes,  is  tuffi- 
cietft,  tkoogh  it  do  not  ujf  no  tender  hat  been  made  to  tbe  parties,  viz.  where  a 
baakroptcy  has  tntenrened,  to  the  bankrupt  and  his  assignees. 

A  disovtion  exists  in  this  Court  to  receive  supplemental  affidavits  to  hold  to  bail. 

Bvt  it  ought  to  be  very^  sp^ring^y  exercised.  ' 

The  Court  of  Kmg^s  Bench  exercises  no  such  discretion.     By  Park  J. 

Aa  affidavit  to  hold  to  bail>  stated  that  the  action  was  brought  by  assignees  of 
T.  F,f  a  bankrnpCy  to  recover  369/.*  hj  virtue  of  a  bond  entered  into  by  the  Defend- 
wt»  as  florety  for  T.  F.  m  5oooil»  conditioned  for  peiformance  of  an  award  touching 
aaatters  bettreen  T,  fland  M.  i  that  an  award  yras  nude  pursuant  to  the  condition* 
dinyting  T.  F.  to  pay  M,  on  demand  369/* ;  that  a  penonal  demand  had  been 
fliadey  but  that  7.  F.  did  not  then  pay,  nor  had  he,  or  any  other  penon  since 
yaid,  and  Aat  no  tender  had  been  made  m  lvnk*notes.  Held  that  this  affidavit 
was  oisofficienty  as  it  shewed  no  cause  of  action.  But  held»  that  the  denial  of  all 
leader  in  bank-notest  was  good»  without  expressing  in  particukur,  that  none  was 
ip|ds  to  dw  Plaintiff  or  the  bankrupt. 

Voi«  VII.  E  e  sum 
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1817«       «tiiii  df  3692.  95.  6d.  with  iAterest,  by  virtue  of  a  bond 
y'^""'  "^     dated  1 2th  Fd^ruaiy^  1 8 «6,  altered  into  by  the  Defcnd- 
^.  ant,  as  surety  far  71  RmUii^  ^  dbe  bankropts,  in 

Stratton.    the  penal  sum  of  5000/.,  conditioned  for  p^rformanoe  of 
ttn  award  -to  be  made  in  maimer  tfasreoi  menlianedf 
*toHching certain  aatl»n  in  diihwmcetitwgtti  tebank- 
rjtp^MmAFoMiding:  and  that  an  awaMl  under  Aefands 
arid  eeds  of  the  arbitrators  to  whom  thoae  vntten  wwe 
referred  was  made  on  9th  Mt^y  x8i^  puwaanH^^he 
condition  in  the  bond,  by  whidi  Aey  directed  T.  ibJ- 
rfifigf  to  pay  to  the  baidcruptB)  their  eacectftovs  w  adini- 
mstrators,  on  demand,  36]^  9s.  <6i. ;  Ihatt  the  Pfadntifi 
had  been  appointed  assignees  of  the  estate  of  the  bank- 
ttipts  vnder  a  commission,  and  diit  T.  TFhtAfMf  one 
of  the  assignees,  did  on  17th  jfyM  pemamlbf4mmd 
that  sum  under  the  award ;  but  that  T.  Fmdding  did 
not  then,  nor  had  he  or  any  other  person  since  paid 
that  sum  or  any  par(  thereof^  as  the  deponent  believed^ 
and  that  no  tender  to  pi^  the  money  or  any  part 
liad   been  made  in  notes  of  the  Bank  of  Bf^nd. 
CopUy  Seijt.  on  a  fiyrmer  day  moved  %>r  a  role  tm 
to  discharge  the  Defendant  out  of  custody,  ^en4he  de- 
fects in  this  affidavit.  The  bond  was  conditioned  for  pei^ 
formance  of  the  award  by  71  Fmdding:^  and  the  award 
was  for  payment  of  a  sum  on  demand ;  but  first,  the 
condition  of  the  bond  was  not  set  forth,  which  it  oagkt 
to  be ;  nor  secondly,  was  it  stated  that  ^ony^eflittid  'had 
been  made  on  die  principal :  another  objection  wa%  that 
although  it  was  sworn  that  nof>8rt  had  been  oSved  in 
notes  of  the  Ban^  otEngtand^  the  ifffidavit  did  ncA,  as 
*it  ought,  my  that  no  tender  had  been  made  'eidftrto 
'flie  assignees  or  to  the  bankmpL    There  wss,  indeedi 
«  statute  for  curing  informalities  in  that  part  of  tbs 
affidavit  which  disaffirms  a  tender  in  luuik-note%  tet 
its  operation  was  cotifined  to  mere  hiformiftlties. 

61BM 
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^r&mii,  ior  At  aOdsvifc  dntes  any  offer  whaleYei:,  nail     v„  ^v--, j 
^faflt  wkioh  ift  genaral  oompiekancb  wtthki  k  enerj  par*  ^^ 

ftTRATTOK* 


BumiMJftH  J.  It4Ms«erhaftbaenniiialtow«ar  ihaia 
adnrihn  aat  been  made  U>  lh^  Plaintiff;  ^t  is  ai^tei^ 
It  to  swaar  liMit  ao  4eiidet  haa  bean  made':  the  wai4 
Ltha  slatttte(a)  ia  defint. 

iJ^poo  (he  Ura  fir»t  painto,  .die  Gpur^  fraal^d  a  tiiie 


Bexf  Sarjt  now  shewed  caiae  against  this  role.  The 
-mSdami  js  sofficieiit  Jenkins  v.  Zav.(&)  is  somethijqg 
like  it  He  offered  an  affidavit,  whioh  Jhe  said  would  . 
-not  militate  with  the  rule  oF  not  receiving  supplemental 
-affidavits  in  these  cases,  because  it  si^ggested  no  joew  6ct^ 
but  onlyexidained  all  ambiguities  with  respect  to  the  facts 
<wliich  Ihis  application  sifpposed  requisite,  and.therefore 
it  might  be  oonsistentljrxeae»ved;  and  inasmuch  as  the 
fdaponent  iiad  Jtakeu  im  -himself  j^ositivflly  to  swsar  that 
tbe  Defendant  was  indebted  by  virtue  of  the  bond,  tbe 
Court  would  gm  him  <»edit  that  he  sweai^s  tbe  tcutlu 

Copley  SetjU  in  support  of  his  rule.  In  almost  every 
^case  a  supplemental  affidavit  may  be  made  consistently 
with  the  original  affidavit,  but  in  every  such  case  it  is 
refused.  No  affidavit  is  allowed  to  be  made  use  of  by 
the  Defendant,  and  therefore^  the  Fhiintiff 's  affidavit 
must  be  full  and  sufficient.  In  this  case  a  demand  on 
the  third  person  was  absolutely  necessary.  It  is  not 
like  the  ordinary  case. 

GiBBS  C.  J.  (^topping  him).     With  respect  to  Ah 
affidavit  as  it  now  stands,  it  is,  no  donbt,  defective.    It 

('s)  43  0. 3*  <.  i«.  i.  »•    See        (h)  t  Bos,  Of  PuiL  365. 
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is  not  enough. to  state  that  a  Defendant  is  iiidd)ted'on 
a  bond;  and,  eqiecially,  when  that  bond  is  conditioDed 
for  theperfonnanoeofanaward.  With  reqpecttoonr 
receiving  the  explanatory  a£Sdavit  of  the  PlaaHiiS, 
there  is  great  weight  in  what  my  Brother  QfUy 
urges,  and  especially  when  it  comes  oat  of  themoulh 
(rf*  one  of  the  most  experienced  judges  who  ever  sst  lo 
tbts  Court,  I  mean  Mr.  Justice  iiinrM  .•  he  was  of 
opinion,  seeing  that  the  arrest  is  made  solely  on  the 
affidavit  of  the  Plaintifi^  without  any  interference  of  the 
Defendant,  that  the  discretion. to  permit  a  PkintiiFto 
file  a  supplemental  affidavit  ought  to  be  very,  veh' 
sparingly  exercised.  Otherwise  it  would  lesd  to  the 
practice  of  arresting  on  very  loose  and  insufficient  affi- 
davits. In  the  present  case  the  defect  in  the  affidavit 
is  palpable :  it  shews  no  cause  of  action. 


Dallas  J.  was  of  the  same  opinion. 


Park  J.  The  ground  on  which  the  Piainttfi' 
counsel  argues,  would  apply  nearly  to  all  caaes.  The 
discretion  which  exists  in  this  Court,  and  which  had 
better  not  eust,  (as  the  rule  is  in  the  court  from  vhicli 
I  came^)  ought  very  sparingly  to  be  exercised. 

Rule  discharged. 


IN  THE. Fi&rryHSsfBKTHi  Year  of  GEORGE  HI.  409^ 

^  '  1817. 

Patten  and  Another,  Assignees  of  Gould,  a     Apriinf^. 

Bankrupt,  t?.  BkowNE.  J,^/iv,^/r,^.<,  ^/ZZ 

\        '  '  '^  :     o^^^^f  /6. 

'T^HIS  was  an  actfon  ti  trovet  against  the  sheriff  of  A'^pcnon  wfi^ 

Dor$et^  for  the goodsof  Goiddy  taken  in  execution ;  ^?T -"*^."*" 
,    ,  tick  tor  the 

and  upon  the  triiarof  the  cause,  at  the  Dorchester  spring  purpose  of 

assizes,  1817,  before  Abbott  J.^  the  trading  of  Gfdu7<;  mudng  it  with 

being  disputed,  the  evidence  to  support  it  was,  that  ^ucTwitha 

Gatddj  who  rented  a  considerable  fimn,  but  had  a  home-  ^'ew  to  sell 

stead  at  some  distance,  whereon  he  resided,  bought  se-  ^  nuxtu» 

veral  qjoantities  of  pigs,  to  the  amount  of  fifty  or  three-  tageoadythan 

score  in  a  jear,  and  soM  them  to  any  person  who  wanted  hit  own  pro- 

tiiem :  he  bred  pigs  at  home,  but  not  on  the  fend :  the  ^^^^^ 

pigs  which  he  bought  were  brought  upon  the  farm,  does  not  thcre:- 

and  kept  there:  he  kept  some  a  week,  some  more:  he  **^^I^^""** 

fed  them  upon  the  stubbly  and  he  then  sold  them :  he    .  a  penoa 

also  purchased  200  bushels  of  ray-grass-seed,  for  the  ^^  ^^7*  Fg*- 

purpose  of  re-selling  it  at  a  profit,  and  he  re-sold  it,  ^j^  a'^Lw 

but  it  was  mixed  with  other  seed  which ,  he  had  himself  to  arenle  of 

raised,  and  which  was  improved  by  the  admixture,  ^?"*  ^  ^" 

profitable  oc-   - 

Pell  Sent  cited  Newlandv.  BeU  (a),  to  shew  that  this  cupationof  hia. 

farm,  aod  in 
was  a  trading,  where  Gills  C.  J.  directed  the  jury,  «<  that  the  interyal 

if  the  bankrupt  bought  pigs  with  a  view  of  profit  from  ^^^  ^^^^n^ 

a  re-sale^  he  was  within  the  bankrupt  laws  "     The  jury  dpally  ot^" 

first  specially  found  that  Gould  sought  a  profit  by  his  produce  of  his 

pigs;    whereupon  Jbboit  J.    directed  them,  that  the  ^f™?,J^"*®^ 

thereby  be- 
come a  trader. 
A  farmer  bought  rye-grass-seed,  mixed  it  with  seed  of  hit  own  growth^  and  sold 

ibe  mature.     He  bought  pigt»  put  them  on  his  farm^  fed  them -on  the  stubbles, 

and  resdd  them,  some  afler  a  week,  some  after  longer,  periods  i  Held  that  neither 

<if  these  was  an  act  of  trading. 

(n)  jHbI$,%2f. 

£  e  3  descripdon 
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1817.  description  of  a  trader  was,  a  man  who  gets  his  livmj^ 
by  bujring  and  sellings  a  man  might  be  a  farmer  and  a 
trader  oLso:  he  might  be  both  a&rmec,  and  a  trader  by 
dealing  in  pigs :  it  was  clear  that  Gould  was  a  faniKr, 
and  bred  pigs^  which  were  not  the  subject  of  the  pre* 
sent  consideration ;  and  though  he  bought  pigs,  it  was 
observable  that  the  pi^  which  he  bought,  were  broogbl 
upon  his  farm ;  and  the  jury  would  consider^  whether 
these  purchases  were  ancillary  to  the  profitable  expOkSr 
lure  of  the  produce  of  his  fkrm,  or  whether  the  direct 
abject  of  them  was  a  prc^  upon  the  resale  of  the  pigs. 
Whereupon  the  jury  found  that  this  was  not  a  tradiogr 

Pell  now  moved^  upon  the  authority  otNembnd  v. 
Belly  to  set  aside  this  verdict,  and  have  a  new  trial ; 
he  did  not  much  rely  on  the  dealing  m  the  grass-seeds. 

GiBBs  C.  J.  I  am  of  opinion  that  (he  law  was  le& 
to  the  jury  most  correctly  by  my  Brother  .iUo^/.  With 
respect  to  tbe  seed,  I  hold,  that  a  farmer,  like  a  person  of 
any  other  description,  may  buy  seed,  or  any  other  thingy. 
to  mix  with  seed  or  other  article  of  his  own  raisu^ 
with  a  view  to  sell  the  mixture  more  advantageously, 
and  that  if  this  operation  be  not  used  as  a  colour,  tUs 
would  not  make  him  a  trader.  As  to  the  pigs,  the 
jury  first  find,  as  it  was  natural  that  a  jury  in  their 
station  of  life  would  do,  that  he  bought  them  to  make  a 
profit^  but  so  every  farmer  buys  every  article  with  a 
view  of  making  a  profit;  but  the  question  is,  wheAer 
he  bought  them  with  a  view  to  making  a  profit  as  a 
trader,  independently  of  the.occupation  of  his  fium.  A 
jnaa  may  buy  pigs,  or  aiv^  othear  8lock>  {we  the  purpose 
of  selling  them  again;  but  if  in  ^  interval  he  princi- 
pally, though  not  wholly,  feeds  them  on  the  produce  of 
his  farm,  that  does  not  make  him  a  trader.  When  tbe 
case  is  afterwards  more  fully  explained  to  the  jury, 

and 


IN  THB  Fum-AVBirm  YiAjt  qw  GEORGE  III. 


4U 


and  tbqrundeiBtaiid  what  the  question  ii^  they  fixid  thai; 
Gmdd  was  not  a  trader.  In  this  case,  not  only  doea 
the  law  appear  to  have  been  movt  correctly  left  to  tha 
j[ujgr  hy  the  learned  Judge»  but  it  appears  that  the  jory 
have  found  a  perfectly  right  veidict* 


18J7* 


Dallas  and  Park  Js.  concurred  in  opinion. 

BuRRouGH  J.  In  many  year^  the  most  profitabl^^ 
mode  of  using  the  produce  of  the  farm»  is  to  stock,  the 
land  widi  pigs.  In  such  a  year^  for  instance^  as  last 
year,  when  so  much  wheat  was  beaten  down  by  sain 
and  tempest  it  is  the  best  practice  that  can  be  pursued* 
and  must  have  been  done  in  such  a  year,  in  thousands 
of  instances ;  but  that  would  not  oonyert  all  the  fanners 
into  traders. 

Rule  refusal*' 


ALfiiEANDCR  EvELTN,  aod  Frangrs  bis  Wife,  tr. 
Raddish  and  Others. 


April  le* 


T  N  C9¥eaaiil  the  Plaiotifii)  declared  oa  a  leaae  granted  A  lenee  cove- 
^  WHMam  GhnviUe,  being  seised  in  iee^  on  17th  ^f^^^ 
clmr>  I76s» whereby  the  lessor  denised  to  T.  Huddky  his  yean  of  the 

term  to  put 
Lhe  premues  in  good  and  sufficient  repair^  and  at  all  times  during  the  term  to  repairi 
pvn^  aceuiN  cIaiuHe»  empty*  and  keep  the  menutgeiy  groand'»  and  other  the  pre- 
miaetf  wiieo*  vihmtt  sad  at  oftoa  at  need  thould  nqnre ;  aad  within  the  first 
fifty  yean  of  the  termst  to  take  down  the  four  demited  mettuageiy  at  occation  might 
leqniivy  and  in  the  place  thereof  erect  upon  the  demited  premitet  four  other  good 
wd  trthstatkl  hdck  netewgctii  Breach*  That  iMiongk  fifty  ycart  of  the  term 
JiadezpitQdft  the  levee  did  not*  within  thA  fifty  yeart».  Uika  down  the  four  met- 
tuagest  and  in  the  place  thereof  erect  four  other  good  tubstaatial  brick  met-^ 
Pfea»  That  occamm  did  not  require*  within  the  fifty  years*  that  the  four 
I  tksukl  be  taken  dowsk  Upon  demuotr*  The  Court  intimated  ^  opip- 
nioQi^  thai  if  within  the  fifty  years  the  houses  shquld  be  so  repaired  at  to  make 
them  completely  and  tobttantially  at  good  at  new  houtet»  the  .covenant  would  be 
tatiifiedy  without  Uking  down  x)U  pld  houtet* 

E  e  4  exe- 
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executon,  .admmistratori,  andamgns,  {oat  messxiag» 
situate  iaRoMone  Ftace^  in  the  parish  of  SL  Meayk- 
bone^  to  hold  to  Huddk,  his  executors,  administrtftnn, 
and -assigns,'  for  the  term  of  99  years,'  at  a  rent  tban- 
fore  payable;  and  the  Piaintifi  averred- that  HadA^ 
amongst  other  things,  for  himself,  his  ezecniors,  ad- 
ministrators, and  assigns,  covenanted  with  GlMaBef 
his  heirs  and  assj^^ns,  that  he  Huddle^  his  executon^ 
administrators^'  or  as^gns,  would  at  their,  own  cosCs^ 
within  the.  first  two  years  of  the  term,  put  the  premises 
in  good  and  suflScient  repair,  and  from  time  to  time» 
and  at  all  times  during  the  remainder  of  the  tennt 
Well  and  su£ScientIy  repair,  uphold,  support,  maintain, 
lunend,  pkve^  cleanse^  scour,  empty,  and  keep  the  mei- 
iftuages,  groundj  and  other  the  premises,  when,  where^ 
and  so  often  as  need  or  occasion  should  be'or  yeqiiire, 
and  the  same  so  in  all  things  wdl  and  sufficieDtly  re- 
paired, supported,  upheld,  maintained,  amended,  and 
kept,  at  the  end  of  the  term,  or  other  sooner  defeat- 
mination  of  the  lease^  which  should  first  Imppfsa, 
would,  peaceably  and  quietly  leave,  surrender,  and  der 
liver  up  to  GlanxnUe^  his  heirs  or  assigns:  and  ftrtber, 
that  h^  Huddle^  his  executors,  administrston,  or 
assigns,  orsome  or  one  of- them,  would  at  hi%  orthmr, 
or,  some^one  of  their  own  costs,  within  the^first  50 
years  of  the>  term,  take  down  the  ibur  messuagei^  ss 
occasion  might  require^  and  in  the  place  thereof  erect 
witli  good  and  substantial  materials,  and  in  a  wprk- 
manUke  manner,  upon  the  premises  thereby  demised, 
not  less  than  four  other  good  and  substantial  brick 
n^issuages  in  the  same  uniform  and  *  manner  as 
Ae  ^  other  messuages  in  Batkbqne  Place  were  then 
built,  or  should  thereafter  be  erected  and  bidlt^ 
and  they  aver  Huddle's  entry  and  possession,  awl 
shew  a   devise  of  the  reversion    by  fhe  lessor  to 


♦  Sic. 
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William  Boefyn  in  tail^  with  remainder  over,  and  the 
dfiviaor^t  death,  the  seisin  of  WUUam  EoA/i^  and  a 
recofeiy  sufiered  by  him  to  the  'Use  of  himself  in  fee ; 
and  a  oonvejanoe  by  lease  and  release,  by  William 
Boefyn  to  the  Duke  of  Bean^brt  and  Sit  Mraham 
Hmae^'tQ  Aeuseof  William  Ecdyn  and  his  heirs  for 
the  life  of  the  Plaintiff  AUxandtr  EoAfn^  and  a 
deriie  by  William  Eivelgn  of  the  reversion  to  the 
Duke  of  jSSeaij/Evf  and  SkrAbrakam  Hume^-  to  the  use' 
of  (he  Plaintiff  Franca  for  life;  and  the  last  devisor's 
death,  and  the  sdsin  of  the  Plaintifi  for  the  life  of  the 
Plaintiff  FraneeSf  determinable  on  the  decease  of  the 
Plaintiff  AUxander :  and  they  aver  that  the  interest  of 
Huddle^  in  i8 12,' came  by  assignment  to  the  Defend* 
ants ;  and  aver  for  breach,  that  althongh  50  years  of  the 
term  did  after  the  assignment  to  the  Defendants,  to 
wit,  on  a4th  Jane  1813,  expire  and  detotaine,  yet 
neither  Haddle^  nor  the  Defendants,  or  any  or  either 
of  them,  nor  any  other  person,  did  or  would  at  hir  or 
their  own  costs,  or  in  any  other  manner  whatsoever, 
within  the  first  $0  years  of  the  term,  take  down  the 
fimr  messuages,  and  in  the  place  thereof  erect  with 
good  tiid  substantial  materials,  and  in  a' workmanlike 
maittier,  or  in  any  otlier  way  whatsoever,  upon  the 
premises,  four  other  good  and  substantial  bridk  mcs^ 
soagcs,  in  the  same  uniform  and  manner  as  the  other 
messuages  in  Bathbone  Place  were,  at  the  time  of 
making  the  lease,  or  at  any  time  after,  erected  and 
built ;  but  ^at  Huddle  and  the  Defendants  had  re- 
spectivdy  hitherto  neglected  so  to  do,  contrary  to  the 
last  covenant.  The  Defendant  pleaded,  first,  that  the 
lease  was  not  the  deed  of  Huddle i  2dly,  performance^ 
3dfy,  that  though  true  it  was,  that  50  years  of  the  term 
did  after  the  assignment  to  the  Ddendants  expire  lind 
determine  yet  that  occasion  did  not  require,  nor  was  it 
at  all  necessary,  at  any  time  within  the  -first  50  years 
of  the « term,  that  the-  four  messuages  should  be  taken 

down. 
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1H17*       down,  and  ia  the  place  tkeraof  fimc  other  i 

he  elected  as  ia  the  lease  was  proTideA;  J0ff% 
breach^  thai altboHghL trueit  waa  that  50  years ef  the 
term  did  after  the  asMgnment  expire  aad  deterauacb' 
yet  that  oceasion  did  not  require^  nor  was  k  la  say 
vmnn/n  Deceraaiyy  at.  any  tiine  after  the  aaaignaMat» 
withiathe ficsi 50 yeaxaof  the  tera%  that  tha fimcmaa* 
siiagea  should  be  takan  down^  as  in  dw  lease  was  piei** 
iKided.  ThePUuntiisdeiaHrredtethialQaKh  aodkit 
plea%  and  the  De&ndaats  joined  ia  deasurreff. 

Lens  Serjlty  in  support  of  the  demuizary  stated  ^^ 
l|i^  question  wa8»  whether  it  were  left  to  the  option  af 
the  lessee  whether  the  lessee  should  take  down  the  hau^fii 
and  rebuild  theo^  or  wfaeth^  the  lesseow«re  not  bound 
i|t  all  events^  before  the  end  of  the  50  year%  to  tske 
down  and  rebaiid.    This  dependefl  on  the  cgnstruclifla 
of  the  words    *<  as    occasion   may    re^ura.'*     The 
lessee  contended  ^at  they  meant*  ^  if  occasion  shatt 
require;"  the  lessor  contended  that  it  waa  a^feed  by 
the.  lease  that  there  would  be  occasion  within  the  50 
yeans  but  that  the  lease  contemplated  that  the 
aion.aughl  occur  sooner  4U?  hilar,  within  thai 
and  it  was  at  the  lessee's  optionwhen  he  would  ^ 
the  ooGasion»  hut  it  must  at  all  events  be  dona  aadun 
the  fifty  years.    The  gjeneral  covenant  ta  repaii^  ap> 
plied  not  to  the  mere  erections  of  the  four  mestniagpsi 
but  it  was  to  emply>  &c,  applying  to  every  partof  the 
premises.    It  would  apply  to  the  new  houses  wheabuUtf 
a»  well  as  to4he  old  ones.    The  lessor,  he  contfudff^ 
was  entided  to  have  the  houses,  at  some  time  or  other 
of  the  first  50  years  of  the  tenn,  wholly  rebuilt  fiom 
the  ground,  however  good  they  might  be^  as  lapaiaed 


G1BB6  C  J.    It  is  dear  that  Iha  lessor  is  etHitkd  l» 
have  four  houses  as  goad  as  newv  bc&arc  ov  at*tbe  ead 
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of  fifty  years,  so  that  during  the  reaidae  of  the  term, 
there  will  be  only  the  wear  and  tear  upon  houses  of 
that  recent  date.    I  go  alongf  with  the  Plaintiff  thus 
much  in  the  course  of  his  argument,  that  he  is  ^titled  to 
nrwt  hovMB  in  tbe  coarse  off  the  fifty  jwara;  ban  the 
qpieBlbnr]%UBwhat  foms  he  is  to»hav&lfaemfc.    Hbeha& 
th0OT%iiMlhouBe»aB(pwid  aa  new  in  the  course  of  Am 
fiftyr  yean,  or  periiapsi  bmrn,  (&r  coBfttdering'  ho«r 
lawiioi  arenow  bnais,  a  nepaind  house  may  be  mack 
batter  thao  a  new  €mt%  I  think  die  jriakitsff  haa  all 
he  is  entitled  txv  anck  thai  he  ooght  ^knefam  to^  take 
issue  at  the  qnestioiv  whether  there  was  oecasioft  to 
rebuild^  aad  if  tbera  wave  a  house  to  all  iatenCs^  asid 
pavposeaasgoodasnew^  I  Ahdc  the  issne  woidd  bem 
of  the  JDefeadaot^    The  lessee  waa  to  pwt  the 
inte  complete  lepair  witUn  twe  yeanr  he: 
n^jht  have  pulM  down  the  houses  and:  rebuilt  tbena 
widaa  twe  yeara^  and  tbae  wouU  hoee  sstidied  butb 
carenanta^  and  the  lessor  woaU  at  the  end  of  the  tentt 
have  had  kouaea  with  niaety^sevien  years?  wair  on  tfacmw 
If  tlMfy  w#te  aK  ally  one  pnrt  of  the  term  as  good  89 
new  haase%  and  to  alt  infente  aaable  te  stand  tihe 
iMe  kbA  tear  of  the  term  as  nrew  hotne^  I  ibink  Ae 
ootenant  would  be  aatisfled.     The  awkwardness  liea 
hi  the  words  ^  as  oecasioii  shall  recfoir^f  Ibr  thereon 
i€  must  be  shewn  that  the  occasion  did  arise:  all  this 
weQid  beobviated/if  the  Plaintiff  should  take  issue  on 
the  qoestioH.    I  should  certamly  £rect  a  jury  iipoa^ 
th^  triai  of  that  issue,  that  unless  Ae  repaired  houafe 
wtae  ecttifdetely  aad  sabsCandiAy  to  erery  purpose  ai 
goad  aa  a  new  hous^  at  some  time  within  the  term, 
tfa^  iasue  must  be  fowd  for  the  PtsifltME 


IS17. 


Lem  ataiittd  hmsetf  of  the  permissioa  of  the  Cburt» 
to  withdraw  the  demurrer,  and  plead  to  issue* 


Ctpky  Seijt.  for  the  Defendants. 
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Apr'ti^o.  Fairlie  and  Others  tr.  Christie. 


If  the  assured,  '^HHE  Plaintiffi  declared  in  their  first  count  on  » 
^subjcrip-  Y     ,^f  insurance,  eflFected  on  aith  Sept.  I8I4^ 

^^grwntttf        ^  And  from  Java  to  London,  upon  ship  or  sbips^  sailiiy 
strikes  out  with  before  3i8t  Dec.  iSi4»  dedared  to  be  on  goods,  colke 
^^mrantyof  hi  bags  or  bulk;  and  that  by  a  memorandum  dated 
taaifigy  which    ist  Dec.  1814,  8000/.  out  of  30,000/.,  covered  bjthaft 
t^^h^      and  another  policy  of  even  date,  was  declared  to  be  on 
licy,apdin-      coffee^ .  shipped  in  the  Good  Hcpci  and  by,  snodiep 
aertsinsme-    memorandum  of  13th  D^c^  it  was  declared  tbatihr 
STrnmiB  r    ^<^"^<^hig  declaration  was  on  307o:punts  of  oo£Fee,  and 
diflemt  time    20  tubs  of  camphor  Talued  at^oooJL;.  and  that  ^oooL 
^^'^^^^       more  was. to  be. on  eofiee  by  the  Siarling;  and  by 
denmterdoes  mother  memorandum  of  14th  Feb.  181 5,  it  was  de^ 
not  sign,  the     dared  that  1 7,000/.  of  the  insurance  of  30^0002.  bring' 
b*^tio7s  the  ^^^^^7  declared,  the  remainder  was  as  follows:  9000/. 
policy,  an4  the  on  goods  by  the  SStor,  valued  at  that  sun^  and  4000/- 
underwriter  is    qq  goods  by  the  Clarendon,  valued  at  1 1,000/.,  (7000/* 
^|^^^^_     being  insured  by  another  policy  on  that  shipj)  and  ibc 
giail  contract.    Plaintiff  averred,  that  cqffee  of  the  value  of  ppooL  was,, 
on  8th  Oct.  18 14,  shipped  in  Java  by  the  Starling;. 
that  she  on  31st  Dfc.  1814,  sailed,  and  was  lost  by 
perils  of  the  seas;  that  on  23d  Nov.  goods  value  90Q0L 
were  shipped  in  Java,  on  the  Star ,-  diat  she.  saikd  on 
:^3d  Nov.,  and  was  captured ;.  that  goods  of  the  value 
of  .4005)/.,  were  on  23d  Nov.  shipped  in  Java,  by  the 
Clarendon;  that  she  sailed  on  3i8t  Dec,  and  was  cap- 
tured.    In  the  second  count,  the  Plaintifis  stated  the 
policy  to  contain  a  warranty  to  sail  on  or  befibre  the 
loth  day  of  Oct.,  and  averred  all  the  other  Acts  as  io 
the  first  •  count. .  The  Defendant  .paid  the  premiums 
,  into  Court  upon  the  count  for  money  had  and  re- 
ceived.    Upon  the  trial  of  this  cause  at  Guildhall^  at  tbe 
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Bittings  after  Trinity  term,  1816,  before  Gibbs  C.  J.,  it 
was  proved,  that  on  the  2^ih  Sept.  18 14,  when  the 
Defendant  executed  the  policy,  there  was  in  the  body 
'of  it  a  warranty  to -sail  on  or  before  the  loth  of 
O^.,  as  declined  on  in  the  second  count  Upon  the 
policy  were  indorsed  on  1st  1>^.,  13th  Z>fc.  1814,  and 
14th  Fdf.  1 8 15,  respectively,  the  three  memoranda  of 
those  dates :  they  were  signed  by  the  Defendant's  agen^ 
Before  the  time  when  either  of  these  memqii^nda  were 
so  subscribed,  the  Plaintiffs,  intending  to  apply  for  the 
absent  of  the  underwriters,  had  written  in  the  margin 
of  the  policy,  opposite  to  the  clause  of  warranty  of 
sailing  before  the  loth  of  Oct^  the  words /^  on  or  be- 
fore the  3  ist  Dec.  1 8 1 4,''  and  had  struck  a  pen  through 
the  date  in  the  body  of  the  policy,  loth  Oct.  Several 
underwriters  had  subscribed  the  initial  letters  of  their 
names  to  the  alteration  of  warranty  in  the  margin, 
but  the  Defendant  had  not  subscribed,  to  it.  It  ap- 
peared that  the  Starling  with  her  cargo  sailed  on  the 
9th  of  Oct.  18 14,  the  Star  on  the  4th,  and  the  Clarendon 
on  the  25th  of  Nov.  It  was  attempted  to  be  established 
for  the  Plaintiil^  that  the  Defendant's  agent' had  seen 
the  alteration  of  the  warranty  of  sailing  before  he  signed 
the  other  memoranda,  and  had,  therefore,  in  isigiiing 
them,  virtually  assented  to  it;  but  it  appeared  that  the 
Defendant's  agent  only  looked  at  the  memoranda  on  the 
back  of  the  policy,  whereas  the  alteration  of  the  warranty 
was  on  the  face  of  it,  and  his  attention  was  hot  called 
thereto  by  the  Plaintiff's  broker.  It  was  contenddQ  that, 
at  all  events,  if  he  was  not  entitled  to  recover  a  loss  on 
each  of  the  ships,  he  was  at  least  entitled  to  recover 
the  loss  on  the  Starlings  which  sailed  within  the  time 
destined  by  the  original  warranty ;  in  answer  whereto 
it  was  urged  by  the  Defendant,  that  the  Plaintifl^  by 
altering  the  policy  mthout  the  Defendant's  assent,  in 
so  material  a  part  'as  the  warranty  of  sailing,  had 
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Bltogetker^ncafcedlikerccmtnct^-  The  juvy  ftnid  liot 
4lie  Defendant  diad  aot  eiienlad  to  die  allttwto,  b«t 
fMre  a  Menfict  ifor  ike  BUntiff  fer  ehe  Ion  f/ftm  ih 
Aoiftaip,  with  MbcrCy  ibr  tbe  Defentkat  to  move  to 
^Mm  a  (noDtK^  if  tlie  Court  fihovld  tlmk  that  ihe 
IMtigr  was  deatroyed  by  dbe-altoealkn. 


SaseSerjt  inMid^^leiaytenn,  i8i6,(iadclbteiaeie 
^e  frisi  to  set  aside  (lie  yerdtct  and  enter  a  nemait 

Shepherd,  Solicitor-General,  now  shewed  cause.  He 
ansbted  that  the. Plaintiff  was  entided  to  recover  his 
loss  on  tlie  ship  Starlings  which  sailed  be£)re  tbe  fine 
when,  by  die  original  policy,  it  was  warranted  4ie  should 
sail.  A  policy  of  insurance  is  a  contract  between  the 
assured  and  each  of  the  underwriters  individiuJIy,  and 
the  contract  may,  as  to  certain  of  its  stipulations,  €•  g. 
the  time  of  sdlinj^  be  altered  as  to  one  uoderwriteff 
and  not  altered  as  .to  anothef.  And  in  like  jnanoer, 
a  contract  might  by  the  same  ^policy  onginaDy  be  made 
withal,  that  the  sh^  shall  sail  on  opedaj^  and  with  J3f 
that  she  shall  sail  on  another  day.  It  is  deurly  not  a 
Joint  contract;  if  it  were,  the  alteration  by  a  .part  of 
the  underwriters  could  not  bind  them,  but  it  must  be 
either  good  as  to  all,  or  bad  as  to  alL  If  a  part  of  tbe 
underwriters  agree  by  a  memorandum  indorsed  on  the 
policy  to  alter  the  time  when  tbe  ship  is  to  sail,  not 
touching  the  face  of  the  policy,  it  is  dear  that  the 
underwriters  on  the  &oe  of  the  policy,  wodd  not  .be 
thereby  discharged.  It  therefore  must  be  coDtended 
by  the  Defendant,  that  the  striking  out  the  words  with 
a  pen  wholly  destroys  the  policy.  But  this  propo- 
sitioa  is  disaffirmed  by  Henfrees*  Brtmileyjlfl):^  in  which 


(a)  6  EoiU  309. 


tbe 
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the  CoQit  iiMf  that  an  imtrniiient  altered  lay  the 
maker  m  the  most  ^ateriiri  p«t,  though  not  ebligaterf 
a  ili  altered  stata,  nwy  stifi  oontiniie  good  in  the  state 
in  iiliieh  k  cMaginaUy  stood.    An  arbitrator  made  an 
award  for  $7/.:  li^  was  dwn  Junetia  (ogkio.     Mia»* 
wards,  tUokfiig  that  sum  wrongs  he  stmiA:  km  pin 
tiiroii|^  it,  ^nd  substil»ted  '66Uj  and  the  aifmid  was 
Md  :geod  Sk  Ae  original  suni.    In  HiU  v.  Pailm  (a), 
the  akoratioA  was  in  the  salject^matter  .of  the  ii^ 
smsnceb    Unless  it  <xa  be  eslaUished  that  the  ^diange 
of  the  day  of  saSing  i^equires  a  new  stamp,  lliat  etme 
wiO  not  apply*     In  die  case  of  French  v.  Patten  {b\ 
Ibe  PhuntijET  bad  deckred  on  the  original  ^contract, 
«iid  Ae  defendant  bad  signed  tbe  new^oontvaet^  said 
ao  bolh  :paities  bad  abandoned  the  old  one.     In  tbe 
<CBse  df  Langham  v.  -Colcffm  (c\  cited  at  die  tria^ 
an  entirely  new  subgeet  Of  insurance  was  inserted, 
•which  had  nevor  baoi  ^presented  to  die  underwriter, 
»nd  it  was   introduced  into  the  Tery  body  of  the 
.policy,    if  there  iiad  been  an  actual  evasHre  df  l!fae 
day  in  the  body  of  Ais  poli<r)r,  and  on  the  erasure  an 
imef  taen  of  a  new  date  of  suling,  the  case  would  be 
ififlEarant,  but  Ais  alteration  leaves  die  contract  in  its 
orig^nd  atate.    If  the  memorandum  written  on  the 
imn|^  bad  ^been  signed  by  no  underwriter,  clearly  that 
Hrould  *not  )iave  destn^ed  the  contract;  if  two  had 
signed,  that  would  not  have  discharged  the  contract  as 
to  die  rest.    Iliis  was  Jiot  flti  alteration  of  the  sidijeet- 
mutter  of  insoranoe,  nor  required  a  new  stamp,  still 
'  lesscould  the  old  contract  require  a  new  stamp. 

Bes^  who  would  haxre  isopported  his  rule,  -was  itoppfd 
by  tbe  Court. 

{a)  8  Sasu  373.  {c)  JnU^  IV.  330. 

GiBBft 
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181 7-  GiBBS  C.  J.    I  allow  great  weight  to  many  of  the 

arguments  urged  on  behalf  of  the  Fbuntifi;  I  adnnt, 
that,  in  point  of  fiict  the  distinctioQB  vtated  do  cxiit 
between  this  case  andthe  cases  which  die  commA  tor 
the  Plaintiff  expected  would  be  urged  against  huo.  In 
the  two  cases  in  the  Court  of  King^s  Bench,  JKBt. 
PaUen  and  Brenck  y.  Fatten  the  Phuntiff  and  the  De- 
fendant had  both  agreed  to  the  alteration ;  and  the 
ground  on  which  the  first  trial  in  the  latter  case  pro- 
ceeded, was,  that  the  altered  policy  was  a  new  iortro- 
meot.  and  required  a  new  stamp :  the  Plaintiff  then  pro- 
ceeded on  the  old  instrument,  and  the  Court  held  that 
it  was  destroyed  by  the  alteration.  There  was  a  material 
distinction,  inasmuch  as  that  alteration  was  made  by  die 
assent  of.  both,  parties.  Here  the.  assured  hating  the 
policy, .cpntamiog  a  warranty  to  sail  on  or  before  the  loth 
of  .Offkifer^  intends  to  get  the  time  enlarged:  he  knows 
he  cannot  get  the  time  enlarged  without  the  assent  of  the 
underwriters:  he  proposes  to  them  to  alter  it  to  the  31st 
DecembfTf  and  strikes  out  the  date  of  loth  October. 
See  now  in  what  a  situation  he  leates  those  underwriters 
who  do  not  agree  to  that  alteration  I  For  by  the  strik* 
ing  out  of  this  date  he  leaves  them  without  any  evidence 
of  any  warranty  of  the  time  of  sailing,  or  restriction  as 
to  the  time  when  the  ship  will  dail:  this  is  so  material 
an  alteration,  that  it  avoids  the  policy  altogether.  I 
do  not  know  that  the  Plaintiff  did  not  mean  to  avoid 
the  instrument  as  to  all  the  underwriters :  he  might  be 
confident  that  all  would  agree  to  the  alteration,  and  he 
might  intend,  if  any  undenvriters  did  not  agree  tbo^eto, 
to  effect  a  new  policy  to  cover  that  interest  so  left  un- 
covered. .  I  therefore  think  it  dear,  that  as  to  those 
underwriters  who  did  not  assent  to  this  altentioo,  diis 
jpolicy  is  destroyed. 

Dallas 
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Dallas  J.  There  is  a  material  difference  between 
an  alteration  of  a  deed  with  the  assent  of  the  party,  and 
an  alteration  by  the  act  of  a  stranger.  If  the  warranty 
of  the  time  of  sailing  be  struck  out  altogether,  it  be- 
comes an  absolute  contract  without  any  qualification; 
therefore  this  is  a  material  alteration  in  a  material 
part  of  the  contract,  made  by  a  party  to  the  instru* 
ment ;  and  it  therefore  avoids  the  contract. 


I8I7. 


ParIlJ.  I  am  of  the  same  opinion.  In  the  Court 
of  King's  Bench  the  two  cases  proceeded  on  the  con- 
tract; this  does  not  It  is. an  alteration  in  a  material 
part,  made  by  a  party,  and.  the  policy  is  void. 

BuRROUGH  J.  I  have  no  doubt  on  this  point,  nor 
ever  had  from  the  beginning :  it  is  clear  that  the  alter- 
ation is  made  in  a  material  part;  it  is  clear  that  it  is 
made  by  the  party  himself;  and  therefore  it  avoids  the 

instrument 

Rule  absolute  for  a  nonsuit 


U 


6  u^^  S^U 


Jones  and  Matthews  «?.  Herbert. 

'T'HE  Plaintiffs  were  executors,  and  the  Plaintiff 
Joties  had  instituted  this  action,  which  was  debt 
on  bond,  to  recover  from  the  Defendant  money  belong- 
ing to  the  testator's  estate,  which  had  been  lent  to  the 
Defendant  by  the  Plaintiflfe.  The  Defendant  had  re- 
cently  pleaded  a  release  by  the  Plaintiff  Matthews  puis 
darrein  continuance.  Shepherdj  Solicitor-TJeneral,  on 
behalf  of  the  Plaintiff  Jo/ie^,  in  Hilary  term  obtained  a 
rule  nisi  to  set  aside  the  plea,  and  to  have  the.  release 
given  up  to  be  cancelled,  and  that  the  Plaintiff  Ma/Mews 
might  pay  the  costs.  He  moved  this,  suggesting  that 
the  Plaintiff  Janes  was  the  party  beneficially  inte- 
Vo£,VIL  Ff  rested. 


Upon  a  very 
strong  case  of 
fraud*  not 
otherwise,  this 
Court  will  con^ 
trol  the  legal 
power  of  a 
Co-plaintiif  to 
release  puis 
darrein  con* 
tinuance* 
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Jones  and 
Matthews 

Herbert. 


rested,    and  that   the  Plaintiff  Matth&ms  was  a  mere 
trustee.     Legh  v.  Legh.  {a) 

Vaiighan  Serjt  now  shewed  cause  upon  affidafits 
that  the  Plaintiff  Jones  had  in  her  hands  suffident  of 
the  testator's  money  to  satisfy  all  her  beneficial  interest 
in  the  trust  funds,  that  the  Plaintiff  Matthews  approved 
of  the  loan  made  to  the  Defendant  for  a  time^  aad 
that  he  had  since  received  from  the  Defendant  the 
sum  sued  for,  but  not  the  costs,  which  were  kft  for 
the  Plaintiff  Jofies,  who  had  brought  the  action,  and 
he  had  now  occasion  to  apply  the  money  reoeiTed  for 
the  benefit  of  other  cestui  que  trusts  under  the  wiQ. 

Copley  Seijt.  appeared  for  the  PlaintiS  Matthews. 

Per  Curiam.  In  this  case,  where  the  Co-plaintiff  is 
by  law  competent  to  give  a  velease^  and  we  are  qalled 
upon  to  set  it  aside^  against  the  law,  upon  the  ground  of 
fraud,  the  Plaintiff  applying  must  make  out  a  very 
strong  case^of  fraud,  and  she  makes  none.  We  must 
leave  the  several  instruments  to  their  legal  effect 

Rule  discharged. 

(a)i  Bos.  ^  PuIL  447. 


May  a. 


Baker  v.  Townsend. 


TN  debt  on  award,  the  Plaintiff  averred  that  by  an 
agreement,  reciting  that  the   Plaintiff  had  at  the 


Under  a  sub- 
misuon  to  ar- 
bitration of  -,      ^      ,  1  .  r  1  ■  -11       /■ 

two  assaults,  Stafford  general  quarter  sessions  preferred  a  bill  of 
(for  one  of 

which  the  Defendant  had  been  indicted,  and  convicted  at  the  quarter  aeanons,)  and 
of  all  costs  incident  to  the  indictment  and  subsequent  proceedings  thereon,  die  arl»- 
trator  awarded  %  payment  in  satisfaction  of  all  costs  incident  to  the  indictment  and 
previous  and  subsequent  proceedings  thereon :  Held,  z.  That  the  indSctmeot  and  as- 
saults might  legally  be  referred.  %.  That  the  arbitrator  did  not  thereby  exceed  hit 
authority. 

8  indict- 
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indictment  ^gsinst  the  Defendant  for  an  assault,  to 
which  he  pleaded  not  guilty,  and  traversed  the  indict* 
ment,  and  the  same  came  on  to  be  tried  at  the  following 
sessioMs,  when  die  Defendant  was  convicted  of  the 
assault,  but  the  judgment  of  the  Court  was  respited 
until  the  ensuing  sessions,  and  that  the  Defendant 
claimed  to  be  entitled  to  the  possession  of  a  piece  of 
land  which  was  disputed  by  the  Piaindff;  and  that  at 
die  last-mentioned  sessions  the  Plainti£F  moved  for 
judgment  for  the  assault,  and  offered  to  give  in  evi« 
dence  another  assault  subsequently  committed  upon  the 
Plaintiff,  in  aggravation  of  the  judgment ;  but  it  was 
recommended  by  the  Court  that  the  several  assaults 
and  the  disputed  right  of  possession,  and  all  other 
questions  and  matters  whatsoever  in  dispute  between 
the  parties,  should  be  submitted  to  the  award  of 
M.  A*  W.;  In  pursuance  of  the  recommendation  of  the 
Cour^  and  of  the  mutual  wishes  of  the  parties,  they 
thereby  agreed  reciprocally,  that  the  Plaintifi;  on  his 
part,  would  perform  the  award  of  the  arbitrator 
touching  the  several  assaults,  and  the  disputed  right 
of  possession,  and  all  other  questions  and  matters 
whatsoever  m  dispute  between  the  parties,  and  con- 
cerning all  costs,  charges,  and  expences  incident  to 
the  indictment,  and  subsequent  proceedings  thereon, 
and  all  other  costs,  charges,  and  expences,  relating 
thereto.  And  the  Plaintiff  averred  that  the  arbi- 
trator made  his  award,  and  thereby  awarded  that  the 
Defendant  should  pay  the  Plaintiff  loL  in  satisfaction 
of  the  assaults,  and  50/.  in  satisfaction  and  discharge 
of  all  the  Plaintiff^s  costs,  charges,  and  expences  in- 
cident to  the  indictment,  and  previous  and  subsequent 
proceedings  thereon,  and  of  all  othei-  costs,  charges, 
and  expences  relating  thereto,  tfnd  in  satisfaction  of  all 
other  claims  and  demands  of  the  Plaintiff  against  the 
Defendant  referred  to  the  arbitrator;  and  that  the 
F  f  2  Defend- 
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IS  17*       Defendant  should  pay  his  own  costs  incident  to  fbc 
^B    HI  ^    indictment  and   previous  and  subsequent  procee^g? 

V.  thereon,  and  all  his  other  costs,  charges,  and  ^spences 

TowNdEND.  relating  thereto,  and  shewed  a  breach  in  nonpayment- 
Upon  demurrer  and  joinder^. Faugkan  Serjty  in  sup- 
port of  the  demurrer,  contended,  that  the  arbitrator 
had  exceeded  his  authority  in  awarding  50/^  in  satis- 
faction of  the  Plaintiff's  costs  incident  to  the  indict-* 
ments,  and  previous  and  subsequetit  proceedings  thereon  f 
the  submission  being  limited  to  costs  incident  to  the  in- 
dictment and  subseqtient  proceedings  thereon.  If  the 
parties  had  intended  to  give  the  arbitrator  power  over 
the  costs  of  the  previous  proceedings,  they  would  have 
expressed  it.  The  word  subsequent  excludes  all  prior 
costs,  and  the  Coprt  cannot  repudiate  the  word  subse- 
t]uent,  nor  insert  in  the  submission  the  word  previous, 
which  is  requisite  for  the  Plaintiff's  construction.  The 
arbitrator,  feeling  that  the  word  subsequent  gave  him  no 
power  over  them,  purposely  inserts  the  word  previous, 
to  enlarge  his  jurisdiction,  and  the  words  <<  relating 
thereto"  in  the  submission,  do  not  supply  the  word 
previous.  There  is  nothing  apparent  on  the  face  of 
the  award  by  the  aid  whereof  the  costs  may  be  appor- 
tioned, and  the  subsequent  costs  separated  from  the 
previous  costs;  therefore  the  award  is  bad  for  the 
whole  5o2.  No  case  can  be  cited.  Next,  the  matter 
is  not  arbitrable  between  the  parties.  Criminal 
matters  are  to  be  punished.  The  Court  of  quarter 
sessions  have  no  power  to  delegate  the  matters  of 
indictments.  Mea:  v.  Harding,  (a)  "  A  judge  of  nisi 
priusy  by  consent  of  the  parties,  may  make  a  rule 
to   refer   a  cause,    but  the  sessions   cannot  ido   so,^ 

^  though    by  consent.      They    may   refer  a   thing    to 

another  to  examine^  and  make  report  to  them  for  their 

{a)  %SaiknATl^ 

deter- 
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determination,  but  they  cannot  refer  a  thing  to  be  de-  181 7. 

termined  by  the  other."     In  the  case  of  Rex  v.  Rant  ~^ 

and  Rex  v.  Coombs  (a),  an  indictment  and  a  counter-  ^.     ' 

indictment  for  a  riot  and  assault  were  referred,  and  the  TowNs^n, 
case  turned  on  the  point  whether  this  sort  of  matter 
could  be  so  referred. 

Lens  Serjt.  contra.  The  arbitrator  has  used  this 
word  fully  to  express  his  conception  of  what  the  power 
given  him  was,  but  he  has  gone  therein  no  further  than 
the  power  warranted,  which  extended  to  all  costs, 
charges,  and  expences  incident  to  the  indictment,  and  , 
subsequent  proceedings  thereon:  he  awards  no  costs 
which  are  not  incident  to  the  indictment.  As  to  the 
legality  of  the  submission,  the  case  of  Beeley  v.  Wtnk- 
Jteld  (b)  goes  the  whole  length  of  this  case.  That  was 
an  action  upon  a  promissory  note.  An  objection  was 
taken,  that  it  was  given  on  an  illegal  consideration, 
namely,  that  the  Defendant  being  indicted  for  a  matter 
cognizable  before  a  criminal  Court,  the  quarter  sessions, 
for  mal-treating  his  apprentice,  the  Court  agreed  to 
diminish  his  punishment,  if  he  would  pay  the  costs  of 
the  indictment,  and  he  gave  his  promissory  note  for 
the  amount ;  and  it  was  argued  that  the  note  was  void, 
l)ut  the  Court  of  King^s  Bench  held  that  the  Plaintiff 
was  entitled  to  recover. 

GiBBS  C.  J.  The  counsel  for  the  Defendant  has 
raised  two  objections  to  this  declaration;  ist,  that  the 
arbitrator  has  exceeded  his  authority;  adly,  that  the 
parties  have  exceeded  theirs,  in  referring  this  matter. 
As  to  the  first .  point,  if  we  look  to  the  words  of  the 
authority,  and  the  words  of  the  award,  it  is  impossible 
to  say  that  the  arbitrator  has  exceeded  his  authority. 

(a)  Kjd*i  Law  tf  Avoardt^         (^)  izJS^f,  46. 
64.  and  CaUvitlVi  Treatise  on 
the  Law  of  Ariitrationjt  5. 

Ff3  The 
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181  r*  ^^  words  of  the  authority  are,  all  costs,  cfaargeB^ 
^"  ■^■'  '  and  expences  incident  to  the  indictment,  and  subK- 
^'^^^  quent  pFoceedings  thereon.  There  can  be  no  doubt 
TowKSEND.  in  the  world,  that  the  subsequent  proceedings  are  all 
incident  to  the  indictment,  and  that  the  words  are 
only  used  there  from  a  looseness  of  mind  in  Ae  party 
penning  it  No  doubt  the  costs  of  going  bdbre  the 
grand  jury  are  also  incident  to  the  indictment,  and  the 
arbitrator,  in  finding  the  previous  and  subsequent  008t% 
has  found  them  to  be  incident  to  the  indictment,  and 
has  well  given  them.  As  to  the  2d  point,  the  parties 
have  referred  nothing  but  what  they  have  a  right  to 
refer.  They  have  referred  the  several  assaults;  these 
may  be  referred.  They  have  referred  the  right  of  pos- 
session ;  that  may  be  referred.  The  reference  of  all 
matters  in  dispute  refers  all  other  their  dvil  i^hts, 
which  may  well  be- referred;  and  the  case  cited  by 
the  counsel  for  the  PlaintiiF  recognizes  the  principle 
which  we  establish.  1  am  of  opinion,  therrfore,  that 
nothing  is  referred  but  what  may  properly  be  a  matter 
of  reference. 

Bauus  J.  expressed  himself  to  be  of  the  -same 
opinion  on  both  pointjs. 

Park  J.  No  one  can  say  there  are  not  many  costs 
incident  to  indictments,  which  arise  before  the  indict- 
laent  is  put  on  the  table,  and  those  costs,  whether  pre- 
vious or  not,  are  included  in  the  word  incident  As  to 
the  2d  point,  I  am  very  glad  that  a  case  has  been  dted 
which  puts  the  matter  out  of  all  doubt. 

BuBROUGH  J.  concurred  in  giving 

Judgment  for  the  PlaintiC 
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Doe,  on  Demise  of  Webb,  v.  Goundry.  May  2. 

Tens  Serjt.  had  on  a  former  day  obtained  a  rule  The  Plaintiff 

nisi  for  setting  aside  the  execution  thai  had  been  ^  ^"^  *". 
issued  in  this  case,  and  restormg  the  money  leTicd  for  not  bound  to  n 
the  costs,  upon  the  ground  that  a  writ  of  error  had  g^^e  the  De- 
issued,  and  the  Plaintiff  in  error  had  before  the  exe-  ^^^^^  ^^  j^j^ 
cution  entered  into  the  recognizai^ce  required  by  the  entering  into 

statute  16  and   17  Car.  2.  c.  8.  5.3.,  for  payment  of  *^* '^^'P"-      ' 

zance  pursuant 
costs  in  case  of  affirmance  of  the  judgment,  whereupon  to  16&  j; 

the  writ  of  error  operated  ds  a  supersedeas.  Car.%.c.Z.s.3,, 

to  pay  costs  onx 
affirmance* 
Best  Serjt  shewed  cause  against  this  rule,  upon  the     The  practice 

irround  that  the  Defendant  in  error  had  received  no  f^         *^ 
o  ^  take  a  recog- 

notice  of  the  Plaintiff's  entering  into  the  recognizance,  niasance  in 
which,  he  contended,   was  requisite,    if   th^e  recogni-  double  the  an- 
fiBance  could  be  entered  into  sub  silentioy  neither  had  ^^  preniiscs 
the  Court  an    opportunity   of  judging   whether   the  when  that  can 
penalty  of  the  recognizance  were  sufficient,   nor  the    -r^^pi*^^ 
Plaibtiff  below  of  knowing  whether  he  was  entitled  to  in  error  in 
execution  on  his  judgment,  and  it  could  not  be  allowed  ejectment  it 
that  his  proceedings  should  be  set  aside,  when  he  was  find  wi  to  join  • 
apparently  regular,    and  he  had  no  opportunity  of  in  his  recogni* 
knowing  that  he  was  irregular :  he  referred  to  Roe  t.  ^^^^J^^ 
Pearson  (a),  as  establishing  the  practice,  that  the  pe-  ance^ 
nalty  of  the  recognizance  in  this  Court  shall  be  two 
years'  value  of  the  mesne   profits,  and  double  costs- 
but  the  Defendant  in  error  ought  necessarily  to  have 
the  means  of  checking  the  Plaintiff's  representations  of 
llie  amount  of  the  mense  profits :  it  could  not  be  per- 
mitted that  the  officer  should  proceed  upon  the  bare 
assertion  of  the  party,  whose  interest  it  was  to  depress. 

{a)Eamesf  I03« 

Ff  4  aoA 
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181/.        siiid  conceal  the  value.      In  all  cases  of  bail,  the  bail  19 
'    -^     nothing,   until  notice  thereof  is  given.     If  the  Plaintiff 
^^  in  error  give  even  a  subsequent  notice,   that  he  has 

GouKBBY,  entered  into  his  recognizance,  and  thereupon  the  De- 
fendant in  error  can  bring  the  amount  before  the  Coor^ 
in  review,  in  the  nature  of  a  rule  for  better  bail, 
the  Court  Vill  judge  whether  the  recognizapce  is  suf- 
ficient. 

Ijens  supported  his  rule^ 

^  Cur.  adp.  wU. 

GiBBS  C.  J*      There  was  a  case  in  which  applies* 
tion  was  made  to  set  aside  an  execution  in  ejectment,  on 
the  ground  that  a  writ  of  error  had  been  sued  oat,  and 
that  the  Plainti£P  in  error  had  entered  into  the  required 
recognizance,  which  stayed  the  proceedings,  before  the 
date  of  the  Plaintiff's  execution.    In  this  case  no  b^ 
in  error  were  to  be  put  in,  but  the  party  hin»self  was 
to  enter  into  his  own  recogni^iance.     The  orbjection 
was,  that  no  notice  had  been  given  to  the  Defendant 
in  error,  either  before  the  act,  that  the  Plaintiff  #n€ixor 
would  enter  into  such  a  recognizance,  or  once  tht  act, 
diat  he  had  entered  into  a  recognizance ;  this,   there- 
fore, is  wholly  a  question  of  regularity,  and  whether  it 
be  regular  or  not,  depends  wholly  on  the  practice  of 
the  Court.  Upon  the  jnotion,  the  counsel  not  beiJig  ^^ 
to  inform  us  what  the  practice  is,  we  have  taken  time 
to  enquire ;  and  we  are  informed  by  .the  clerk  of  the 
errors,   that  the  practice  in  ejectment,  wherein  Jio  ^ 
are  to  be  put  in,  but  a  recognizance  is  at  all  events  to  be 
taken^is,  that  he  governs  himself  in  fixing  the  penalty 
of  the  recognizance  by  the  amount  of  the  rent   of  the 
J  premises,  and  takes  the  recognizance  in  double  the 
annual  rent.    \  asked  what  would  be  the  cour^  ^  ^ 

case  where  no  rent  had  been  paid,  but  the  land  io  ^ 

occa- 
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occupation  of  the  party ;  the  officer  aDswered,  that  he  18 17. 
should  in  such  a  case  refer  to  the  Conrt  to  know  what 
he  ought  to  do,  but  that  such  a  case  had  never 
.occurred  In  his  long  practice.  The  conclusion  is,  that 
no  practice  requires  that  any  such  notice  should  be 
given,  consequently,  in  the  practice  that  has  been  here 
pursued,  the  recognizance  was  regular, .  and  .the  rule 
.must  be  absolute^  for  setting  aside  the  exception  with 
costs.  The  Plaintiff  might  search,  to  see  whether  the 
Defendant  had  entered  into  any  recognizance. 

Rule  absolute 


TrINGHAM  v.  BeTHUKE*  Maj  a. 

T  N  replevin  for  taking  the  Plaintiff's  goods  in  a  ceiv  If  i  power  to 
tain   dwdling-house,    the  Defendant  avowed  and"*!*^"*"; 
made    conusance  by  reason  that  jB.  Andrade,  being  montht'  notice, 
seized  in  fee,  had  demised  the  hou$e  for  ninety-nine  terminating  on 
years  to  PhiUips^  rendering  rent,  who  demised  for  ^*^^* 
twenty-one  years  to  the  Plaintiff,  at  24/.  rent,  and  de-  mem,  be 
mised  the  reversion  to  B.  Jacob  for  eighty-nine  years,  "^^^^^^i^^l 
who  granted  an  annuity  to  the  Defendants  for  three  redeem  at  any 
lives,  charged  on  the  premises,  with  power  of  distress  ^«  ^  ^^ 
and  entry,  and  avers  a  proviso  that  if  the  grantor  should  Sie^misd^ii^ 
at  any  time  thereafter  be  desirous  of  re-purchasing  the  tion  is  fatal. 
annuity,  and  should  give  the  grantee  six  calendar 
months'  notice  in  writing  at  any  of  the  stated  times  iot 
pq^ng  the  annuity,  of  such  his  desire^  and  at  tht  ex* 
piration  of  the  notice  should  pay  the  grantee  800/.  and 
all  arrears,  then  the  grantee  would  accept  800/.  as  Uie 
price  of  the  repurchase^  and  would  release;   and  he 
^hews  the  annuity  due^  and  the  Plaintiff's  rent  in  arrear, 
and  distress  taken  for  the  arrears.     Upon  oyer  prayed, 
the  grant  appeared  to  contain  a  proviso  for  redemption 

corre- 
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1817.  oonrecponding  with  the  statement  thereof  in  the  afovrrfir 
but  the  Plaintiff,  ani<»igst  other  pleas,  pleaded,  ttUjy 
tluft  no  soemorial  had  been  enrolled,  containbg  the  pro- 
viso for  redemption  of  the  annuity,  and  the  true  dme 
and  terms  of  such  power  of  redemption;  and  in  the 
1 2th  plea  he  stated  the  memorial  which  was  en- 
rolled, and  which  expressed  a  proviso,  that  if  the 
grantor  should  be  desirous  to  repurdiase  the  ao- 
nuitjr,  it  should  be  lawful  for  him  so  to  do,  upon 
giving  six  months'  notice  in  writing  of  such  his 
intention,  and  paying  h$ck  to  the  grantees  Bool* 
and  all  arrears,  and  that  thereupon  the  grantees  would 
release  the  annuity ;  and  that  no  other  memorial 
was  enrolled.  The  Defendant  replied  to  the  8th  pica, 
that  a  memorial  was  enrolled,  which  he  set  out,  stating 
the  proviso  as  it.  was  stated  in  the  i2th  plea,  and  the 
Defaidant  demurred  to  the  I2th  plea.  The  Plaintiff  de- 
murred to  the  Defendant's  replication  to  the  8th  plea, 
and  joined  in  demurrer  to  the  I2th»  The  IKfendant 
joined  in  demurrer  to  the  replication  to  the  8tli  p'^ 

Siepherdj  Solicitor-General,  who  was  to  have  vrffied 
4m  the  Plaintifl^  was  stopped  by  the  Court,  who  <»W 
iqpm 

Vmi^kain  Serjt  to  support  the  memqriaL  V^  ^ 
mitted  that  he  oould  not  answer  the  objection  th^^  ^^ 
was  a  material  discrqiancy  between  the  deed  ^^  ^ 
memorial,  the  proviso  in  the  deed  requiring  six  x^Q^ 
notice  of  redemption,  terminating  upon  cme  of  tH^  "^ 
yearly  days  of  payment,  and  the  memorial  statU^^'^^ 
a  power  to  redeem  upon  six  months'  notice^  tenoi^'*^ 
at  any  time. 

Judgment  for  tiMsPtsi^' 
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(IN  THE  EXCHEQUER.CHAMBER.) 


Harrison  v.  Kino  ;  in  Error.  Maj  s. 

nrHIS  was  a  writ  of  enx>r  on  a  judjpnent  of  the  Kingfs  No  action 

Bendi.     ITie  Plaintiff  below  in  his  fifUi  count  l»e»f<wAe8e^ 
declared,  that  the  Defendant  below  in  a  certain  dis-  ^e  him  to 
course  which  he  the  Defendant  then  and  there  had  in  Bow-street  on 
the  presence  and  hearing  of  one  James  Steoenson^  then  ?  ^  "^»  wkh- 
and  still  being  a  client  of  the  Plaintiff  below,  in  the  out  ioQucndo. 
way  of  his  profession  and  business  of  an  attorney, 
intending,  as  aforesaid,  in  the  presence  and  hearing 
of  the   said  James  Stevensofif  falsely  and    maliciously 
spoke  and  published  of  the  Plaintiff  the  false,  sClm- 
daloas,  malicious,  and  defamatory  words    following; 
*<  I  will  take  him  to  Baohstreet  upon   a  charge    of 
forgerys**  thereby  meaning  that  the  Plaintiff  below  had 
been  and  was  guilty  of  forgery.     After  verdict  for  the 
Plaintiff  below  with  1500^.  entire  damages  on  all  the 
counts,   and  judgment  thereon,    error  was  assigned, 
^  that  the  words  did  not  import  any  express  or  precise 
imputation  of  the  Plaintiff  below  having  committed 
forgery,  but  only  an  intention  of  the  Defendant  bdow 
to   take  the  Plaintiff  below  to  Baohstreetj  (without 
shewing  where  in  that  street,  or  for  what  purpose^) 
upcm   a  charge  of  forgery,   (without  stating  by  or 
against  whom  made,   or   to   be  made^   or  of  what 
jforgery,)  and  which  words  of  themselves  constituted 
no  cause  of  action,  although  they  were  laid  in  a  sepa- 
rate  count  as  a  separate  cause  of  action  without  any 
qpedal  damage." 

£•  Leemes  was  prepared  to  argue  for  the  Fbuntiff  in 
em>r;  and  no  one  appearing  for  the  Defendant  in 
arror,  he  prayed  that  the  judgment  might  be  re- 
versed. 

GiBBS 
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I8I7. 


J 


liARRISON 

King* 


GiBBS  C.  J.  cited  the  cases  of  Wood  v.  Merrid(a% 
and  Pollard  v.  Mason,  {b) 

Judgment  reversed. 


(a)  I  Ro,Ab,  Action  lur  Castf 
Z.p.  73.  pLii. 

(6)  Ibid.  S.C.  Mob.  305.  346; 
See  also  the  cAses  of  Powell  and 
Windef  Hob*  305.  327.  Hut.  41* 
S.C.  Thomas  and  jfxwortbf 
iRoLjfbr.  tit.  Action  on  tbeCasif 


66.  a.  pi.  XI.  L  %$•  Bull  aad 
Majt  I  Sid.  %%o.  Hare  and  MeU 
/rr's  case,  3 />0».  138.  Holt  and 
Scbolejieldy  6  T.  R.  691.  Com. 
Dig.  tit.  Action  on  the  Case  fir 
Defamation^  F.  z*  13^  uliich 
Lawej  was  prepared  to  dte. 


MajZ. 


(IN  THE  EXCHEQUER.CHAMBER.) 
Stone  v.  Macnair  ;  in  Error. 


Indebitatus  OS'  'X'HIS  was  a  writ  of  error  brought  to  reyerse  a  jodg- 
hnsbuid  for  ^  meiit  of  the  Court  of  King's  Bench,  which  had 

money  lent  to  passed  by  default  for  the  Plaintiff  below  upon  a 
d«  wife,  at  the  ^ount  for  money  lent  to  the  PlaintifiF  below  and  his 
cannot  be  sup^  ^^®  ^^  his^and  his  wife's  request,  and  upon  another 
ported.  ,  count  for  money  paid  for  the  use  of  the  wife  of  the 
ne^lSt^X  ^W°^  below,  at  the  request  of  the  said  Elimbetk, 
wife  at  the  hut-  the  wife  of  the  Plaintiff  below ;  and  in  both  counts 
bands  request,  ^^g  gt^ted  a  promise  by. the  husband  to  pay.  Chiity 
"*  &bformo-  ^^'  *^®  Plaintiff  in  error  referred  to  the  authorities 
ney  lent  to  the  collected  upon  the  doctrine  of  <<  consideration  exe> 
^^^^  GUted,"  by  the  learned  editor  of  Saundas,  in  the  case 
request  of  the  of  Osborne  v.  Briers  (a)  and  to  Hayes  v.  Warren  {b), 
as  establishing,  that  no  assumpsit  could  be  supported 
against  the  husband,  for  money  advanced  to  the  wife, 
unless  it  had  been  advanced  upon  the  husband's  pre- 
cedent request,  which  was  not  here  alleged.  The 
all^ation  of  a  request  by  the  wife  was  not  equivalent 
nor  sufficient  Neither  did  it  appear  that  she  was'  his 
wife  at  the  time  of  making  the  contract ;  and  if  not, 


Plaintiff,  and 
wife ;  for  the 
wife  shall  be ' 
rejected  as 
furplusa^. 


,{a)  X  IVfrtSt  Saund,  164 1  n.  z. 
7 


{b)  2Str.933. 


then» 


N 
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then,  according  to  Mitchinson  v.  Hewson  (a),  the  decla-' 
ration- was  clearly  bad;  and  even  if  it  be  taken  that  it. 
appears  on  the  record  that  she  was  then  his  wife,  still,- 
as  she  was  known  to  be  covert,  and  the  contract  is 
with  her,  not  with  her  husband,  according  to  Bentley 
V.  Griffin  (6),  the  Plaintiff  cannot  recover.  And 
thpugh  it  was  held  in  Stephenson  v.  Hardy  {c\  that  a 
Plaintiff  may  recover  for  money  lent  to  the  wife,  upon 
the  express  request  of  the  husband,  yet  the  law  does 
not  imply  such  a  request. 


433 


Tindal  contra.  After  judgment  by  de&ult,  enough 
appears  on  this  declaration  to  sustain  the  judgment. 
'  As  to  the  count  wherein  the  consideration  is  stated  to 
be  money  lent  to  the  husband  and  wife,  at  the  request 
of  the  husband  and  wife,  it  is  ckarly  good^  for 
though  the  wife  has  no  authority  to  request  or  promiscy 
yet  the  utmost  result  is»  that  the  promise  of  the  wife 
shall  go  for  nothing,  and  then  the  promise  of  the 
husband  will  stand  alone.  Utile  per  inutile  nan 
vitiatur.  As  to  the  count  for  money  paid  and  laid 
out  for  Elizabeth  the  wife  of  the  said  T%omaSf  at  the 
request  of  the  s6id .  Elizabeth  the  wife  of  the  said 
Thomas^  it  thereby  sufficiently  appears  that  she  was,  at 
the  ume  of  the  loan,  the  wife  of  the  Plaintiff  below; 
and  so  Mitchinson  v.  Hewson  does  not  apply.  But-- 
cher  v.  Andrews,  {d)  Money  lent  by  Am  to  B.  is  not  a 
sufficient  consideration  for  an  indebitatus  assumpsit  to 
pay  by  C,  but  where  money  is  lent  to  a  wife,  it  is.  Ill 
Stephenson  v.  Hardy^  which  was  ah  action  for  money 
lent  to  the  wife  at  the  husband's  request,  it  was  said, 
that  though  money  might  be  advanced,  it  could  not  be 
lent,  to  a  wife,  but  the  Court  did  not  admit  the 
doctrine.     There  is  nothing,  therefore,  to  vitiate  in  the* 


(a)  7  Term  Rep,  348. 


(e)  3^/^.388. 
zj.    Comit  473.    Cartif*  446. 


ex* 
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I817. 

SXOMS 

Macnaib* 


ezpreasioD  of  a  loan  to  die  wife ;  there  is  nothing  tbai 
prevents  the  husband  from  being  liable  for  it;  and 
though  here  it  is  at  the  request  of  the  wife,  and  oo^f 
to  be  at  the  request  of  the  husband,  yet,  after  jndgnwnt, 
the  Court  will  intend  that  the  wife  was  acting  as  the 
agent  of  the  husband. 

G1BB8  C.  J.  The  difficulty  of  a  loan  to  the  wife  is 
got  over  by  the  anthorlQ^  of  Stephenson  v.  Hardy:  hot 
what  is  wanted  is  a  request  of  the  husband,  whidi 
cannot  be  supplied.  This  case  has  been  extremdy 
well  argued  by  the  counsel  on  both  sides. 

Judgment  rercrsed. 


Jfo/9. 


The  caption  of 
the  warnuit  of 
attorney  in  a 
recovery  is.  not 
80  condutiYely 
apart  of  the 
deed  of  the 
party,  but  that 
it  may  be 
amended  after 
execution  by 
the  writ  of 
entry. 


John  James,  Jun.,  Demandant ;    Willuxs, 
Tenant  \  Maria  JaH£s,  Vouchee. 

T^OSANQJJBT  Serjt.  moved  to  amend  the  caption  of 
the  warrant  of  attorney  in  a  recoveiy.  The  writ  of 
eptry  stated,  inter  alioy  130  acres  of  pasture^  pasture  for 
30  beasts,  &c«  The  writ  of  dedimus  potestatem  pursued 
this  writ  exactly  as  it  ought  to  do,  but  in  tranficribiDg 
the  terms  of  the  dedimus  potestatem  at .  the  head  of  the 
warrant  of  attorney,  the  clerk,  supposing  that  the  repe- 
tition of  the  word  pasture  was  a  mistake,  had  omitted 
to  repeat  it  in  the  recital  of  the  writ  at  the  head  of  the 
warrant  of  attorney,  so  that  it  stood  as  130  acres  of 
pasture  for  30  beasts.  He  was  aware  that  the  Court 
had  held  that  they  could  not. amend  a  warrant  of  attor- 
ney, because  it  was  the  deed  of  the  party  (a),  bat  the 
Court  had  never  yet  held  so  conclusively  that  this  cap- 

(a)  P0X9  Demandant;  Bern-'  Fontetf  Demandanii  fonier* 
boQPf  Tematis  Barl  Gowen  Tenant ;  Darty  B^f^iod^^ 
Vouchee^  aMe%  VL  ^^%.i    and    Fwcbefii  antct  VI.  S7U 

tioa 
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tioo  wag  a  part  of  the  warrant  of  attorney,  that  they  may 
not  amend  the  caption. 

Fiat,  {a) 


I8I7. 


(a)  But  wbera  no  pefioo  has 
discovered  tbat  he  U  interested 
to  exhibic  an  affidavit,  shewing 
the  caption  to  be  incorrect^  the 
caption  may  be  called  in  aid  as 
a  part  of  the  warrant  of  attor- 
ney, to  expound  the  operative 
part  thereof  as  an  authority  to 
gain  and  lose  in  a  pUa  of  the 
premises  mentioned  in  the  cap- 
tJOfly  and  to  supply  defects  *  in 
the  body  of  the  wanant.  There* 
fore»  though  a  warrant  of  attor- 


ney cannot  be  amended  directly, 
yet  if  a  party  amend  the  ca^ 
tion  of  the  warrant  of  attorney, 
qtt^tre  whether  he ,  may  not  in* 
directly,  through  that  mediom, 
extend  the  authdKty  of  the  war- 
rant of  attorney,  so  as  to.  be  an 
authority  to  gain  and  lose  ia  a 
plea  of  other  premises  than  weia 
presented  to  the  party's  notice 
when  he  executed  the  warrant  of 
attorney. 


*  ForjttTf  Demandant  f  bfc, 
mii  supra.  And  see  Clutterbuckj 
Plaintiff;  Brabant^  Dejbrcianty 


antet  VI.  I.,  where  it  was  ruled 
cwUrdm 


Spink  v.  Hitchcock. 

'T'HE  Plaintiff,  although  she  had  arrested  the  Defend- 
ant for  17/.  and  upwards,  at  a  time  whoi  the  Plain- 
tifP  was  indebted  to  thQ  Defendant  in  194/.  for  rent  due, 
and  in  \H.  for  the  costs  of  an  action  brought  by  the 
Defendant  against  the  Plaintiff,  in  which  the  Defendant 
had  been  nonsuited,  had  at  the  trial  of  this  cause 
recovered  only  61.  1 15.  .The  Defendant  was  in  prison, 
atid<  as  it  was  sworn,  brought  these  actions  against  her 
landlord  vexatiously,  and  had  swelled  her  ^parent  de- 
mand, by  delivering  a  second  bill  of  parcels,  giving 
therein  new  names  to  articles  which  had  been  charged 
in  a  former  bill. 


May  I  a 

The  sutute 

c.  124.  J.  I. 
does  not  aToi4 
the  Plaintiffs 
proceedings 
and  judgment, 
by  reason  of 
his  arresting 
for  a  sum  ex- 
ceeding 15A, 
and  recovering 
a  less  sum 
than  15^ 


Vaughan  Serjt.  now  moved  that  all  proceedings  there*- 
toibre  had  in  thia  action  might  be  held  void  and  of  none 
effbctf  and  that  all  subsequent  proceediiiga  therein 
mii^t  be  slayad.    He  coticeived  he  was  entitled  to  this 

pro- ' 


V* 
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motion  by  the  statute  51  6.  3.  c.  124.  s.  i.,  which;  te'' 

citing  all  the  prior  acts  that  have  passed  on  the  subject 

of  arrests,  enacts,  that  no  person  shall  be  held  to  spe- 

HiiCHOOCK.    eial  bail  upon  any  process  issuing  out  of  any  coortt 

where  the  cause  of  action  shall  not  amount  to  15^  ^^  • 

upwards,  exclusive  of  costs,  and  that  where  the  cause 

of  action  in  any  court  shall  not  amount  to  the  somo^ 

15/.,  exclusive  of  costs,  (except  as  thereinbefore  i«  *'' 

cepted,  viz*  on  bills  of  exchange  and  promissory  note^' 

no  special  writ  or  writs,  nor  any  process  specially  ^' 

pressing  the  cause  of  action,  shall  be  sued  forth  or  i^^^ 

from  any  court,  in  order  to  compel  any  person  o^  P^ 

sons  to  appear  thereon  in  such  court;  and  all  pro^^^ 

ings  and  judgments  that  shall  be  had  on  any  sucl'  ^ 

or  process,  shall  be,  and  are  thereby  declared   ^^      \ 

void  and  of  none  effect     He  urged  that  the  trui^  ^^, 

^  to 
struction  was,  that  if  the  Plaintiff  held  the  Defend^^*'  . 

bail  for  more  than  15/.,  and  did  not  recover  1$^'^ 

the  proceedings  were  void :  he  admitted,  that  b^ 

not  aware  of  any  decision  of  any  court  upon  this  s^^^' 

GiBBS  C.  J.  We  think  the  facts  stated  in  this  affi^^^ 
are  not  admissible.     We  think  this  act  is  intended 
prevent  arrests  for  15A  in  the  same  cases  where     ^\ 
former  act,  19  G.  3.  c.  70.,  prevented  arrests  nnde^  ^ 
The  present  application  supposes  that  the  act  re^^' 
the  proceedings  to  be  set  asid^  unless  a  certaia    ^ 
is  recovered:  The  Defendant's  construction  of  th^  ^ 
makes  it  imperative  on  the  Court  to  set  aside  the  f  ^  ^ 
ceedings,  if  the  Plaintiff  does  not  recover  15/. :  it    f^^  ^ 
the  validity  of  the  proceedings  on  the  event  of  the  tX*^^ 
not  upon  the  existence  of  reasonable  grounds  for^   ^      v 
action.     This  act  recites,  (among  certain  former  ^^\l^ 
that  by  the  5th  G.  2.  c.  27.  it  is  enacted,  that  wher^  ^^ 
cause  of  action  shall  not  amount  to  lo/.  and  upw^/lj^ 
in  any  superior  court,  or  to  40s..  or  upwards  • 
any  inferior  courts  no  special  writ  or  writs^  nor  ^ 
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process  specially  therein  expressing  the  cause  or  causes        1617* 

pf  action,  shall  be  sued  forth  or  issued  from  any  such     '^S'  '~^ 

.  .  ^   .  ,  ^  Spink 

superior  or  inferior  court,  to  coinpel  any  person  to  ^, 

appear  thereon  in  such  court  or  courts;  and  all  pro-  Hitchcock. 
ceedings  and  judgments  upon  any  such  writ  are  thereby 
declared  to  be  void  and  of  none  effect*  It  is  to  be  ob*» 
;senred  that  the  expression  in  that  statute  is,  as  in  this, 
that  where  the  cause  of  action  shall  not  amount  Jto  the 
sum  named  or  upwards,  the  proceedings  and  judgment 
shall  be  void  and  of  none  eifecL  Did  any  person  ever 
dream,  that  in  an  action  broughtbefore  the  statute  of 
5iG.  3.9  i^  after  an  arrest  for  to/.,  the  Plaintiff  reco- 
vered less  than  10/.,  the  proceedings  should  all  be  void  ? 
This  act,  after  the  several  recitals,  proceeds  in  the 
terms  of  the  statute  19  G.  3.,  that  no  person  shaH  be 
held  to  special  bail  upon  any  process  issuing  out  of  any 
court  vrhere  the  cause  of  action  shall  not  have  originally 
amounted  to  the  sum  of  15/.;  but  all  the  former  acts 
apply  to  the  quantity  of  the  debt  sworn  to,  on  which 
the  Defendant  is  held  to  baiL  Where  a  Plaintiff  arrests 
a  man  for  less  than  15/.,  without  aflBdavit,  there  the 
proceedings  are  void;  but  where  a  Plaintiff  arrests  on 
an  affidavit  and  recovers  less  than  15/.,  if  there  be  an/ 
ground  for  relief  at  all,  it  is  a  case  within  the  43d  G.  3^ 
c.  46. 

The  rest  of*  the  Court  concurred  in  refusing  the  rule. 


Lock  t;.  Craddock.  ^"^  '*• 

TTHE  Defendant  was  arrested  for  20,000/,,  and  final  The  prothono- 

judgment  for  that  sum  was  signed  on  the  third  of  **^'  n*king 
Mt^.    Two  persons  were  put  in  as  bail,  and  justified  supersedeas 

as  for  a  debt  of  20/.  145.  and  the  motion-paper  was  Hpon  perfect- 
ing bail,  le 
ia  fbture  to  retain  the  order  for  t^e  luptrsfdeaft  which  is  exhibited  to  him  as  his 
lastTQctiofis  for  the  writ. 

Vtn«  Vn.  tj  g  ^     indorsed 
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181 7.  indorsed  to  justify  in  that  sum.  They  entered  into  a 
■^-  ■'  recognisance  in  the  sum  of  4i{.  85.  The  Plaintiff's  attor^ 
^  ney  was  never  served  witii  any  notice  of  putting  in  bdl 

Craodock.  or  of  the  justification.  There  was,  however,  an  affida- 
vit of  the  secvice  of  notice  of  bail  on  the  Plaintiff's 
attorney,  purporting  to  be  made  by  TTtomas  Masofiy 
1 6.  Aldersgate  Street^  but  no  ^uch  person  had  ever  lived) 
or  was  now  known,  at  that  houses  and  the  only  attorney 
that  could  be  found  of  the  same  name  which  was  in- 
vdorsed  on  the  proceedings,  as  the  Defendant's  attorney. 
Was  a  respectable  practition^,  who  swore  he  knew  no* 
thing  of  the  cause.  The  bail  were  not  resident  at  the 
pkces  at  which  tfac^  were  in  the  notice  of  {>ail  repre- 
sented to  reside^  nor  coukl  they  be  found,  and  the  use  thqr 
had  made  of  the  justification,  was,  to  alter  the  20*  14« 
in  the  order  for  the  writ  of  supersedeas,  into  so^oooZ^ 
upon  exhibiting  which  they  had  obtained  a  writ  of  m^ 
persedeaSf  which  was  served  on  the  warden  of  the  FkeU 
The  rule  for  the  allowance  of  bail  does  not  specify  the 
sum  for  which  bail  is  put  in,  nor  does  the,  writ  of  iih 
persedeas  s  but  the  order  for  the  supersedeas  does.  The 
warden  of  ikie  Fleet  thought  it  prudent  to  examine  the 
recognizaix:e  of  bail,  and  found  it  to  be  taken  in  41/.  8s» 
only,  upon  which  "he  declined  to  discharge  the  De- 
fendant. 

Best  Serjt.  under  these  circumstances  had  obtained  a 
rule  nisi  to  set  aside  the  justification  of  bail,  and  the 
writ  of  supersedeas^  and  that  the  Ddendant  might  an- 
swer the  matters  of  the  affidavit,  and  that  service  of  the 
rule  upon  the  Defendant  in  person,  who  was  still  in  ens- 
tody,  might  be  good  service. 

On  this  day,  no  cause  being  shewn,  he  made  the 
rule  absolute.'     Upon  which  occasion  the  Court  ob- 
served that  the  practice  had  hitherto  been,  that  upon 
sight  of  the  order  for  a  supersedeas^  whidi  does  cdntain , 
the  sum  for  which  bail  is  said  to  be  given,  the  protbo-' 

notaiy 
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aote-y  nukes  out  a  supersedeas,  which  does  not  specify  1817. 
the  anm  for  which  the  bail  is  given,  and  delivers  it  to 
the  Defendant's  attorney  as  the  warrant  for  the  warden 
X0  dl9charge  the  prisoner.  It  was  therefore  extremely 
important,  as  it  might  be,  in  some  part,  at  least,  a  dis- 
charge to  the  prothonotaries,  that  the  prothonotary 
should  be  cardul  in  future  to  retain  the  order  on  which 
he  makes  out  the  supersedeas,  and  not  to  return  it  to  the 
party  who  gives  the  instructions. 

Rule  abd)lute.  (a) 

{a)  See  Rfgmla  generalh,  made  on  the  occation  of  tbb  caie^ 
post  f  end  of  tliis  terai. 


WiLtisoN  V.  Patteson  and  Others.  M^  lu 

T^HIS  was  an  acdon  of  assumpsit^  upon  three  bills  of  No  contract 

exchange^  accepted  by  the  Defendants,  and  indorbed  ^a^cnemy'la 

to  the  Plaintifi^  and  for  money  lent  and  advanced,  paid,  time  of  war 

laid  out,  and  expended,  had  and  received,  for  interest,  r*IV^.*'*" 

and  on  an  account  stated;   to  which  the  Defendants  court  of  £ri- 

pleaded,  first,  the  general  issue,   non  assumpsit,  upon  /^^judicature* 

which  issue  was    joined;    and   2dly,   the  statute   of  p,^JJ^"|J^ 

limitations,  whereto  the  Plaintiff  replied,  that  at  the  sue  until  the 

time  when  the  causes  of  action  accrued^  the  Plaintiff  return  of  peace» 

was  not  within  the  kingdom,  but  in  parts  beyond  the  ^],^  piakt^be 

seas,  to  wit  at  Dunkirk  in  France,  and  that  he  con-  an  EngHsb- 

tinued  there  until  the  commencement  of  this  suit,  and  *^  »«bject> 

resident  in  tJie 
that  he  did  not  during  all  that  time  arrive,  or  come  the  hostile 

to,  or  within  this  kingdom.      The  rejoinder  thereto  country. 

denied  that  the  Plaintiff  remained  and  abided  out  of  ^iBritut 

the  kingdom  during  the  time  stated  in  the  replication,  subject  resident 

upon  which  issue  was  joined.     Tlie  cause  was  tried  Jf,"*,;^^^^^ 

proceeds  of  certain  goods  of  A.,  an  alien  enemy,  A,  drew  on  the  Defendant,  payable 
to  hit  owa  esdcr,  and  iadoned  the  bill  to  the  Plaintiff,  an  Engluthhom  subject  resident 
in  the  hostile  country,  who  sued  on  the  bill  after  peace  restored :  Held  that  he 
could  not  recorer. 

G  g  2  before 
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I8I7/       befere  Gibbs  C.  J.,  at  GuUdkaU,  at  the  sittings  iSer' 

"'    -^      Trinity  term,  iRid,  when  the  jury  fonnd  a  Verdict  for 

V,  the  Haintiff,  damages  562/.  los.,  subject  to  the  opinioi> 

Fatteson.     of  this  Court  upon  thfe  following  case,    Ih  May,  1803^ 

the  Defendants  Patteson  and  Co.,  were  merchants  snd 

co-partners,  in  London^  and  were  the  holders  of  one 

hundred  pieces  of  cambrici  the  property  of  Af.  Varlet 

of  Dimldrkf  in  France^  who  being  indebted  to  Midukm, 

also  oi  Dunkirk,  assigned  and  transferred  his  rightand 

interest  in  those' cambrics,  to  MicheUm,  of  which  the 

Defendants  had  due  notice ;  and  Michelqn  on  25tb  Ncv. 

1803,   being  then  resident  at  Dufikirk,   drew,. three 

similar  bills  of  exchange  upon   the  Defendants,  for 

loo/.,  270/.,  and  130/.,  one  of  which  is  as  follows: 

Dimkerque^  le  25th  Nao.  1803,  pour  100/.  sterling. 

A  trois  mois  de  datte  paies  par  cette  seoonde  de 

change,  (la  premiere  ne  Fetant,)  a  mon  ordre,  la  somme 

"de  cent  livres  sterlings   valeur  en  rooi   mem^  ^e 

passeres  suivant  Tavis  de 

A  Messieurs  Bon  pour  cent  livr^  8terliogs% 

Messrs.  Pattisony  Lee,  4*  Iselinj  L.  JSdidon. 

a  Londres. 
Indorsed. — Payes  a  I'ordre  de  Mr.  T.  WiUison  valeur 
Yecue  comptant.     Dunkerque^  la  26th  Nao.  1803. 

L.  MiAebm. 
Wlych  bills  were  duly  remitted  to  the  Defendants,  and 
4)y  them  accepted  on  3d  Jan.  1804,  payable  as  soon 
as  certain  cambrics  should  be  sold,  which  said  cambrics 
Were  afterwards  sold,  and  the  produce  received  by  the 
^  Defendants  on  the  7th  Jbit.  1804.      These  bills  were 

bIso  indorsed  for  a  valuable  consideration,  by  Mkkeim 
at  Dunkirk,  to  the  Plaintiff,  who  is  an  \&ii^/isii-boTii 
subject,  but  who  then  resided,  and  still  continues  to 
reside  at  Dunkirk.  At  the  time  of  drawing,  accepting, 
and  indorsing  these  bills  of  ezdiang^  Fra$ice  and 
England  were  in  an  open  state  of  war  with  each  other, 
and  MicheUm  was  then  an  alien  enemy,  but  before  and 

at 
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nt the  time  of  brlngiog  the. present  iM:tion,  peace  was 
restored  between  the,  two  countries..  If  the  Court 
sl|ottld  be  of  opinion,  that  the  Plaintiff  was  entitled 
to  maintain  this  action,  then  the  verdict  was  to 
stand.  But  if  the  Court  should  be  of  opInion|  that 
the  Plaintiff  could  not  maintain  this  action,  in  that 
case  a  nonsuit  was  to  be  entered.  This«  case  was 
to  be  turned  into  a  special  verdict  if  the  Court  should 
t^iilk  proper  so  to  direct. 


1817. 

VVlLLlSON. 

Pattebon. 


^,  LensSerjtj  for  the  Plaintiff,  anticipated  that  the 
objection  to  be  made  to  the  Plaintiff's  right  to  recover,, 
would  be^  that  though  the  Plauitiff  was  a  native,  of 
this  country,  he  was  at  the  time  of  drawing  the  bills 
resident  in  Dunkirk^  then  an  hostile  country,  and  that 
he  could  not,  by  drawing  on  a  house  in  Ixmdan,  in 
time  of  war,  withdraw  his  funds  from  this  country,  nor 
poqld  the  holder  derive  any.  advantage  from  a  security 
made  over  to.  him .  under  such  circumstances.  But 
the  proposition  that  no  contract  could  be  made  with  an 
alien  enemy,  which  could  be  supported  in  an  English 
Murt^  of  justice^  was  much  too  broad:  it  had  been  in 
certain  cases  holden,  that  even  a  trading  with  .an 
enemy  was  legal ;  and  a  contract  for  insurance  on  the 
trading  with  an  enemy  had,  until  the  decision  of  Potts 
▼..  BeU  (a),  been  held  l^;al.  Lord  Kenyan  there  held» 
indeed,  that  for  a  British  subject  to  trade  with  an  enemy 
vas  illegal*  But  in  .  Gist  v.  Mason  {b)  it  had  been 
held  that  such  contracts. were  not  necessarily  illegal; 
and  much  pains  it  cost  to  arrive  at  that,  as  a  general 
conclusion,  after  an  argument  by  civilians  on  that 
question.  If  any  such  plain  and  obvious  principle  had 
ever  before  existed^  it  can  hardly  be  supposed  that 
the  doctrine  should  have  been  entirely  forgotten.  If 
there  be  such  .an  universal  position,  that  no  <5ontracts 
with  an  enemy  can  be  sustained,  the  cases  of  Antoine  v. 

(a)  8  Term  tUp*  548.  {b)  z  Term  titp.  84* 

G  g  3  Mor>^ 
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Morshead{a)  and  Davbuz  v*  Mor$hiad{b\  otiglit  txf 
have  been  put  on  that  ground.  And  if  that  objecdon 
was  therein  urged,  then  those  cases  are  a  still  stronger 
authority  for  the  PlaintiS  If  it  be  considered  that 
that  which  was  there  done  by  the  parties  did  not 
contravene  the  law  of  this  country,  that  is  the 
whole  length  to  which  the  Plainlaff  needs  to  carry  this 
case.  Ransom  bills  were  held  l^al  op  to  a  hie 
period,  and  they  were  put  an  mkI  to  by  act  of 
parliament  (r),  not  by  construction  of  law.  In  SfOfo^ 
herg  Y.  BannatUyne^  the  general  principle  is  laid  down, 
upon  a  qu^ion  whether  an  alien  bom,  taken  prisoner 
at  war,  could  sue  in  onr  courts;  and  it  was  fadd  that 
it  was  not  essential  that  an  enemy  should  be  alien 
bom ;  It  was  only  needful  that  he  should  be  an  alien 
6nemy.  This  was  antecedent  to  the  case  of  the  Shop  (d) 
in  the  Court  of  Admiralty,  and  to  Poiis  y.  BdL{e)  The 
right  to  sue  is  correlative.  The  statute  34  G.  3<  <^9«» 
which  prohibited  payment  even  of  the  justest  debts, 
was,  certainly,  introductory  of  a  new  law,  and  was 
meant  so  to  be:  it  was  a  special  act  made  doriogawar, 
and  expired  with  the  war.  Admitting  tha  Arce  of 
Sir  J.  NicoFs  (/)  argumait,  that  it  is  inoonMileiit  that 
there  should  be  war  for  one  purpose^  and  peace  for 
commercial  purposes,  yet  the  mere  paying  a  private 
debt  is  very  short  of  commercial  intercourse:  the 
Plaintiff  doea  nothing,  except  that  he  takes  an  order 
for  pajrment  of  his  debt,  whidi  he  doea  not  attempt  to 
enforce  till  the  return  of  peace. 

Best  Seqt,  cpntr}^.  This  question  has  long  been 
considered  as  perfectly  at  rest^  upon  the  broad  prin- 
ciple that  all  trading  with  an  alien  enemy  is  illegal. 
This  is  fully  laid  down  in  Potts  v.  Bell^  and  most  ably 


(i)  Jme^  VI.  35a. 
(r)  %%  G.  3.  r.  95. 


35  G.  3- 


12 


(d)  I  Rok,  196. 

(#)  S  Term  R^.  ^4,% 

(J)  IM.S54^ 


put 
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j^nfc  there  by  Sir  J.  NicoL  In  Gist  v.  Mason^  Lord 
Mansfidd  C.  J«  doe»  mention  the  authority  of  two 
cases^  abmdantly  sufiBcient  to  shew  that  the  law  bad 
been  IcNig  established.  '^  A  short  note  in  Bo^  Ab.^  (a) 
where  a  trading  with  SeaUand,  then  in.a  general  state  of 
enmity  wilh  this  kingdom*,  was  held  to  be  ill^l ;  and 
the  other  was  a  note  whieh  is  now  burned,  which  was 
given  to  me  Iqr  Lord  Hardwickey  of  a  reference  in 
King  WSlian^s  tim^  to  all  the  judges,  whether  it  were 
ft  crime  at  the  common  law,  to  carry  com  to'  the 
enemy  in  time  of  war ;:  who  were  of  opinion  that  U 
WW  a  nusdemeanor."  How  then  can  a  contract  arise 
out  of  amatter,  which  by  the  common  hiw  of  the  land, 
as  declared  by  the  twelve  judges^  is  held  to  be  a  mis- 
demeanor ?  This  doctrine  has  been  eonfirmed  too  by 
the  cases  of  Brandon  v..  Nesbit  (£),.  and^  Brist&m  v. 
Tonoen^  (c)  which  determined  that  an  iDsnrance  of  the 
property  of  an  alien  enemy  is  illegal  and  void.  In  the 
ease  of  MHJonneU  v.  Hector  {d)  it  was  decided  that  a 
subject  residing  abroad  is  to  be-  considered  as  a. 
Sireigner.  Lord  Eldon^  Chanf*eIlor,  in  his^judgnlent  m 
the  case  Ex  parte  Boussmaker^  (^)  saysy  ^  ifthis  had  been 
a  debt  lariung  from  a  contract  with  an  alien  enemy,  it 
oould  not  possibly  stand;  for  the  contract  would  be 
void.**  The  present  is  not  the  case  of  a  contract 
made  in  peae^  and  snspended  by  war^  that  can  at  the 
return  of  peace  be  set  op  again..  It  may  be  admitted, 
dmt  the  iidoption  of  this  doctrine  in  modem  times^ 
originated  in  the  Admiralty  Court;  for  Lord  Mansfield 
kept  it  out  of  the  sight  of  the  courts  of  common  law 
as  much  as  he  could.  In  the  ca5e  of  the  Hoop,  {/)  Sir* 
W.  Scctfs  judgment  is  conclusive.  In  Villa  v.  Di« 
moch  (g),  the  same  principle  is  established.     England'^ 


1817- 


(a)  %  Ro,  Mr*  173.  Prerp- 
gatvve  Le  Rof*  JU  GuerrCipL  3. 
P.  13J?.  »•  JI.JL 

(*)  6  TermRep.%1. 

(ff)  Ibidt^s* 


{e)  Jzrej.ji. 
(/)  iRoh.1^%. 
(^)  Skin*  370. 


Gg4 
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1817*       was  the  last  state  which  in  modern  times  ovne  xnta 
'    "'     -'    this«  rnle,  making  oontnicts  with  an  enemy  in  all  cases 
^^  illegal,    unless   under    the   exceptions  prescribed  bf 

Pattesov.  licence  from  the  sovereign*  There  may  be  pecuniary 
advtatages  derived  from  the  continuance  of  conraeree 
with  a  neighbouring  nation  during  a  state  of  war,  bat 
it  is  restrained  by  constderations  of  much  superior 
cogency.  In  the  present  case  these  reasons  mo6l'for« 
cibiy  apply.  The  bill  is  payable  to  the  order  of  the 
drawer,  and  is  not  indorsed  till  the  next  day  after 
^  the  making.  It  is  indorsed  to  a  Scoiekman^  resident 
mi  Duniirkj  who  was  therefore  then  an  alien  enemy. 
In  no  case  referred  to  has  this  principle  ever  been 
doubted.  In  Sparenberg  v.  Bannanfyne,  it  was  hekt 
that  the  Plaintiff  was  not  an  altcfb  enemy,  but  it  iras 
not  denied,  that  while  he  was  in  the  CDcmfs  ser- 
'vioe  he  owed  the  hostile  sovereign  a  temporary  allfr> 
glance.  It  was  held,  that  he  need  not  be  alien  ae, 
but  that  it  sttflSced  if  he  were  an  alien  enemy  at  the 
time.  If  the  act  of  peace  gave  every  prisoner  the 
light  of  returning  to  his  country,  it  would  be  nnneoes* 
sary  to  stipulate  in  treaties,  as  universally  is  doo^  /br 
Uiis  return  to  his  country.  It  may  be  adipitted  that 
the  34  G.  3.  c.  9.  was  introductory  of  a  new  law,  (and 
the  state  of  things  then  required  new  se&rities,)  with- 
out admitting  any  inference  adverse  to  the  general 
rule,  that  all  trading  with  an  enemy  is  illegal  Here 
goods  are  sold,  and  bills  are  drawn  for  the  price  of 
those  goods;  this  therefore  is  illegal.  The  case  of 
the  detenus  in  Usance  is  very  distinguishable.  It  stood 
on  its  own  peculiar  principle.  It  is 'impossible  that 
persons  shut  up  in  the  enemy's  country  by  an  abase 
of  the  privileges  of  war,  should  be  considered  as  alien 
enemies,  nor  would  the  defenders  of  our  countiyf  if 
taken  captive,  be  involved  in  that  disabiUty. 


Lens 
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'    Liens  in  reply.     The  argument  for  the  Plaintiff  de- 
stroys i^I^  for  the  law  cannot  depend  upon  the  degree 
of  hardship.     It  was  held  when  those  cases  of  Antoine 
'V.  Marsheadj  and  Daubuz  v.  Morshead  were  decided, 
that  they  did  not  establish  this  principle.     Those  cases 
were  the  converse  of  this :  there  an  Englis/i  gentleman 
resident  in  France  drew  on  England  in  favour  of  an 
enemy  resident  there.     If  all  the  detenAs  were  liable  to 
be  starved,  it  would  be  a  ground  for  the  legislature  to 
legalize  their  commerce,  by  a  new  act  of  parliament, 
but  it  would  not  make  their  bills  legal.     The  PlaintifT^ 
argument  has  never  controverted  the  doctrine  of  Potts 
T.  BeU^  and  it  admits  that  if  this  were  a  contract  of  that 
sort,  its  legality  could  not  for  a  moment  be'roaintained; ' 
'But  these  bills  were  not  a  payment  for  those  cam- 
brics:   the  mention  of  the  cambrics  was  only  material 
in  this  case,  as  shewing  that  the  conditional  acceptance, 
payable  on  payment  for  the  cambrics,  had  become 
absolute.     It  is  said,  that  these  bills  were  drawn  for 
the  produce  of  those  cambrics.    There  might  be  some- 
thing like  a  commercial  dealing  between  the  Defendant 
and  Michdon^  but  not  between  the  Plaintiff  and  the 
Defendant     Willisana  the  payee  and  indorsee  of  the 
bill  for  a  valuable  consideration,  is  not  stated  on  the 
-case  to  hrfve  notice  of  the  purpose  for  which  the  bills 
are  drawn.     He  does  not  appear  to  have  had  any  in- 
terest in  the  sending  of  those  cambries  into  this  coun* 
try :  he  is  no  further  connected  with  the  cambrics  than 
this,  that  as  s6on  .as  the  cambrics  are  sold,  Michelon 
has  a  fund  in  this  country,  out  of  which  he  draws, 
payable  as  soon  as  that  fund  is  productive,  in  favour  of 
-his  creditor  the  Plaintiff.      But  it  is  necessary   for 
the  Defisndant  to  shew,  that  if  an  alien  enemy  has 
«  ibod  in  Englandf  on  which  he  has  a  right  to  draw, 
he    cannot    pay   a    (>riv&te    debt  to  another  out  of 
that  fund.    It  by  no  means  appears  diat  the  debt  from 

Michelon 
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Mkhelm  to  the  Plaintiff  did  not  arise  for  goods  vM 
and  used  in  his  own  country*  The  Defendant  mttl 
therefore  establish,  that  if  a  foreigner  send  goods  besei 
which  escape  confiscation,  the  proceeds  of  the  sde  of 
the  goods  are  so  far  tainted,  that  he  can  never  psy  a 
debt  out  of  that  sum*  If  it  were  material,  the  Plain- 
tiff would  be  entitled  to  add  to  the  case  the  fact  tint 
the  Pkdntiff  had  nothing  to  do  with  the  sending  over 
of  the  cambrics.  Much  of  the  Defendant's  aignoMnt 
rested  on  the  supposition  that  he  had.  But  having 
ihos  thrown  the  cambrics  out  of  the  case^  the  Plaintiff 
is  upheld  by  the  authorities,  in  contending,  to  ike  Ml 
extent,  that  an  alien  enemy  may  in  time  of  war  legally 
draw  on  a  fund  in  this  country ;  for  otherwise  Jntoim 
T.  Morshead  and  Daubuz  v.  Morshead  cannot  be  sup- 
ported. In  the  QtiB^ Bx paHe Bomsmaker^lAMi Eldon 
does  not  go  the  length  which  the  Defisndant's  arg^ 
ment  requires :  his  dictum^  however,  ought  to  go  do  for* 
thtr  than  the  case  to  which  it  relates ;  and  even  if  it  be 
a  just  inference^  that  it  was  meant  to  be  so  general,  this 
Court  must  pronounce  whether  there  is  any  foundation 
for  so  unlimited  a  position,  which  the  case  ihen  in 
jjudgment  djd  not  call  for,  and  which  is  not  supported 
bj  ai^  authority.  In  the  case  of  Bell  v.  Gilson  (a),  it 
was;  doubted,  by  so  venerable  an  authority  as  lUaik  J., 
ivhether  a  trading  with  an  enemy  was  ill^al*.  Neither 
the  judgment  of  Sir  W^  Scatty  nor  any  other,  goes  to 
the  length,  that  when  war  prevails,  no  payment  of  a 
subMsting  debt  bj  an  alien  enemy  can  possibly  be 
legal,  it  not  beii^  shewn  how  that  debt  arose.  All  that 
appears  here  is,  that  MicheUm  being  indebted  to  tbe 
Phiintiff,  who  was  resident  in  the  same  place,  it  jwt 
appearing  how  Aat  debt  arose,  pi^s  it  by  drawing  on 
»  fund  which  he  has  in  this  country.    And  the  Pkintiff 


{a)  I  Bat.  ^FulLzss* 


may 


IN  Tflffi  FtFTy-SEV£NTH  YeAR  OF  G£ORG£  III. 


447 


nmy  recorer  without  interfisring  with  any  adjudged 
case,  or  any  recognized  principle^ 

GiBBS  C.J.  I  think  my  Brother  Lens  has  put  this 
case  on  the  true  ground,  and  it  is  fit  that  the  Court 
should  not  pass  by  the  difBcuities  which  he  has  at- 
tempted to  throw  in  their  way.  He  truly  states,  tba^ 
it  does  hot  appear  on  the  facu  of  this  case  when  the 
cambrics  were  remitted  to  this  country,  nor  whether 
the  Plaintiff  was  conscious  of  the  consideration  upon 
^Hbich  these  bills  of  csrehaoge  were  accepted,  it  there- 
fore  Inust  be  taken  that  he  knew  only  that,  and  all 
that,  which  these  bills,  on  the  fiioe  of  them,  communi- 
cate. The  law  laid  down  by  the  Defendabfs  counsd, 
thai  a  trading  widi  an  enemy  is  illegal,  my  Brother 
I^ens  does  not  deny.  The  Defendant  further  contends^ 
that  if  the  sdtgects  of  another  state  are  permitted  in  time 
of  war  to  draw  bills  on  this  country,  to  get  those  biB^ 
accepted,  and  to  negotiate  them,  and  if  the  indorsee 
is  permitt^  to  recover  on  those  bills,  that  is  as  direct 
a  trading  and  communioatioh  with  this  country  as 
possibly  can  be,  and  therefore  is  prohibited.  Against 
this  doctrine^  it  is  urged,  thai  this  is  not  such  a  trading 
or  communication  as  is  prdiibited ;  and  that  it  is  so 
ruled  by  the  case  of  ArUoine  v.  Morsiuad.  Whether  in 
arguing  that  case  the  counsel  for  the  Defendant  urged 
that  no  contract  could  exist,  I  know  hot:  I  believe  he 
did ;  but  I  know  that  that  was  the  only  consideration 
which  made  llie  Court  hesitate  on  that  case;  but  they 
decided  it  on  the  ground  that  it  was  an  excepted  case 
and  did  not  come  within  the  general  role,  llie  bili 
was  drawn  by  an  Efiglisk  subject,  on  an  En^ish  sub- 
ject, and  we  thought  that  circuflMtance  took  it  out  of 
the  or£nary  rale.  We  adteited  to  the  drcuiti^MMte 
that  the  bill  was  indorsed  to  a  foreigner,  but  it  was  not 
sued  on  until  the  tiine  of  peace.  -    We  also  adverted  to 
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the principlewhich  the  Court  of  King's  Bench  adoptecf 
in  Kensington  v.  Inglis,  that  that  which  was  rebderod 
lawful  by  the  licence,  was  lawful  in  all  its  conse- 
quelices;.and  as  it  was  legal  to  carry  goods  from  the 
-island  A.  to  the  island  6.,  an  insurance  on  those  goods 
was  also. lawful.  So  we  there  held,  thatthe  end  bdng 
legal,  the  means,  without  which  it  could  not  be  effeQted, 
were  also  legal.  [His  Lordship  here  read  thereport 
of  the  judgment  in  that  case,  (a)]  We  referred  ouT'' 
selves-  to  the  legal  purpose  for  which,  those  bills  were 
drawn,  and  which  was  the  support  of  otir  fdlbw-sab- 
jects  in  France.  That  case,  therefore,  was  decided  as 
-an -exception  to  the  general  rule.  By  the  genenl  rule, 
I  cannot  help  thinking  that  an  alien  enemy  resident  in 
France  has  no  right  to  draw  on  this  coimtry  fors  fluid 
due  to  him  here ; ..  for  that  I !  take,  to  be*  the.  reiy  sort 
of  communication  which:  the '.policy  .of  the  law  meant 
.to  prevent.  It  is  impossible  to  say,  that  the  Plaintiff 
iwas^nol  conusant  of  the.  purpose  for  which  these  bills 
.'weredrawn^  for  on  the  very  day  afler  the  drawing,  be 
-attempts  to  take  to  himself  by  indorsement  those 
ifunds ;  which  is  the .  very  species  of  communication 
'that  it  is  the  purpose  of  the  law  to  prevent  I  come 
very  unwillingly  to  this  conclusion,  seeing.nothing  dis* 
honest  in  the  transaction. 

!•.-•..  •    -..     • 

^.  Dallas  J, :  Potts  v.  Bell  was  not  the  first  case  that 
.so  decided.  The  law  of  Potts  v.  Bell  is  admitted  by 
•the  counsel  for  the  Plaintiff,  and  in  that  decision  1  find 
no  exception  to  the  general  rule,  which  is,  that  during 
•war  all  contracts. are  at  an  end.  I  cannot  say  that 
the  drawing  a  bill  by  an  alien  enemy  is  not  a  contraci  to 
pay  by  an  alien  enemy,  or  that  when  he  indorses  to  an 
alien  enemy,  it  is  not  a  contract  to  pay  to  an  >li^  , 


(a)  ^*o.VI.a39. 
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eneiny, '  add  therefore  I  am  most  clearly  of  opinion,'.       1817* 
that  the  Plaintiff  is  not  entitled  to  recover. .  !    ~'~  -^ 

WiLLISON 

Park  J.  Before  the  case  ofPMs  v.  Bellf  there  was  Pattesom.. 
an  opinion  prevalent  in  Westminster  HaUy  that  the 
commerce  witli  an  enemy  was  not  illegal.  That  deci* 
sion,  however,  was  founded  on  the  opinions  of  all  the 
best  foreign  jurists,  particularly  the  admirable  woiic  of 
Byikershoek.  Antaine  v.  Morshead  is  distinguishable 
from  this  case,  for  the  drawer  and  the  payee  were 
British  prisoners  of  war,  and  I  hope  a  British  prisoner> 
of  war  is  not  to  be  considered  as  an  alien  enemy.  Lord 
jEldon,  Chancellor,  lays  it  down  broadly,  that  every 
contract  with  an  alien  enemy  is  void.  An  attempt  was 
made  in  the  Court  of  King's  Bench,  in  the  case  of 
Boberts  v.  Hardy  (a),  to  extend  the  doctrine  of  Mac-- 
cannell  v.  Hector  further  than  this  Court  intended. 
In  Macconnell  y.  Hector y  the  Plaintiff  was  a  trader  re- 
sident in  France:  in  Boberts  v.  Hardy ^  the  party  was  a 
private  Englishman  who  went  to  America^  and  was 
there  detained  as  a  prisoner,  and  the  Court  said,  a  pri- 
soner of  war  is  not  to  be  prevented  from  drawing. 

BuRRouGH  J.  The  Court  in  Hilary  term  directed 
this  to  be  made  a  case,  not  from  any  doubt  which 
they  entertained,  but  from  a  wish  that  the  cause  should 
be  decided  in  the  presence  of  my  Lord  Chief  Justice. 
In  Anioine  v.  Morshead,  the  Court  recognized  the  prin- 
ciple^ in  deciding  that  case  as  an  exception  to  the  rule. 
That  cannot  be  done  indirectly,  which  cannot  be  done 
directly.  Michelon,  having  funds  in  this  country,,  could 
not,  during  war,  bring  an  action  for  money  had  and 
deceived  against  the  holder  of  his  funds  here ;  neither 
can  he,  by  drawing  a  bill  on  his  debtor,  and  indors- 
ing it  to  another,  produce  the  same  effect.  The 
t 
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bill  is  a  contract ;  and  no  eontract  can  be  enfoiced  in  a 
court  of  British  judicaturey  which  is  made  during  die 
war,  and  which  is  made  by  an  alien  enemy.  I  am, 
therefore^  clearly  of  opinion,  that  a  nonsuit  ought  to  be 
entered. 


Lem  then  applied  for  permission  that  die  ease  mi^t 
be  turned  into  a  special  verdict,  but  the  Court  nid, 
th^  felt  no  diflSculty  whatever  on  the  question,  and 
did  not  think  it  necessary.  The  Plaintiff  might  resort 
to  another  remedy,  if  he  had  confidence  in  the  pomt 

Rule  absolute  fiir  nonioit. 


Maj  I  ft. 


EvERTH  V.  Bell* 


tioa  moldfa. 
riotts  andin- 


Though  a        ^HIS  was  an  action  upon  a  policy  of  insurance  iqxHi 

^^^*bto^         the  ship  Sticcess,  declared  to  be  upon  fish,  wiir- 

Gourt,  admttt    ranted,  as  usual,   free  from  average^  ooless  genenl, 

emy  caiue  of  ^r  the  ship  stranded.     The  Plaintiff  in  his  first  count 

yet  where  dw    a^c^red  that  the  ship  by  force  of  the  winds  and  waves 

FlaintiflTaUeget  was  stranded,  bulged,  damaged,  and  wrecked.     The 

"^  *   Defendant  paid  money,  exceeding  the  premioms,  into 

Court  generally,  upon  the  whole  declaration.    Upon 

Uie  trial  of  the  cause  at  Guildhall^  at  the  sittings  after 

eroimdsfor       Hilary  term  1817,  before  Park  J.,  there  was  eyidenoe 

one  and  the  of  some  general  average :  the  Plaintiff  went  iot  a  total 
tamedaim,  it 

is  not  competent  for  the  Flaintiir  to  apply  the  Defcndant't  payment  mto  coutt  of  a 
sum  intuffident ,  to  meet  all  the  demands  alleged,  as  evidence  to  prove  ineh  oae  of 
the  Plaintiff's  groonds  of  recovery  as  the  Plaintiff  may  elect ;  but  he  mvst  pro?e  Us 
case  by  other  evidence  of  the  fact. 

The  Plaintiff,  on  a  policy  on  fish,  free  from  average  unless  general,  or  the  ship 
ftraaded,  averred  that  the  ship  was  stranded,  bulged,  damaged,  and  vnrecked.  The 
Defendant  paid  money  into  court  generally.  The  Fhiintiff  offered  the  ntk  of  Conrt 
forpaymentasevidpice,  z.of  atotalloes,  a.of  aatFandiog:  Held  that  as  die  to 
might,  consistently  with  the  dedaration,  accrue  by  other  of  the  alleged  causes  dbi 
atraadiqg,  e.g.  as  a  general  averi{;e,  the  Phiptiff  could  not  apply  the  payment  into 
court  aa  an  admistiQn  of  the  total  loss,  or  of  the  stranding. 

l06S» 
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lo6s»  and  also  for  a  partial  loss,  to  entitle  himself  to 
which  last,  he  stated  that  the  ship  hadbeen  stranded, 
and  for  proof  thereof^  as  well  as  of  the  total  loss,  he 
rdied  on  the  Defendant's  rule  to  pay  money  into  Court, 
because  that  was  an  admission  of  every  cause  of  action 
stated  in  the  declaration,  and  amongst  others,  as  he 
urged^  of  a  loss  by  stranding,  and  ako  of  a  total  loss. 
The  jury  found  that  there  was  no  total  loss,  nor  any 
stranding  in  fact,  and  they  found  that  there  was  no 
stranding  i^nless  the  rule  for  payment  of  money  into 
court  conclusively  pfoved  that  the  ship  was  stranded 
A  verdict  passed  for  tbe  Phiintiff,  subject  to  the  point 
reserved. 

I^ens  Serjt.  in  this  term  had  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit 

Best  an4  Vaughan  Serjts.  shewed  cause^  They 
urged  that  the  Plaintiff  had  omitted  to  produce  wit- 
nesses of  the  stranding)  in  consequence  of  being  put  off 
his  guard  by  his  confidence  in  the  doctrine^  which  they 
still  maintained  to  be  correct,  that  the  payment  of 
money  into  Court  admitted  every  cause  of  action  stated 
in  the  declaration,  although  they  allowed  ihat  it  did 
not  admit  the  amount  of  the  damage^  The  payment 
into  Court,  therefore,  admitted  the  cause  of  the  los6». . 
which  was  the  stranding.  It  might  be  too  much  to  say 
that  It  was  an  admission  of  every  word  in  the  decla^ 
ration,  in  the  different  counts  of  which  there  might  be 
some  inconsistent  averments,  but  a  prominent  part  of 
this  cause  was  a  count  peculiarly  adapted  to  a  loss  by 
stranding. 

TTie  Court  relieved  Lens  from  supportbg  his  rule. 

OiBBsC.  J.     The  Plaintiff's  counsel  have   stated 
the  law  most  correctly,  that  if  this  loss  could  proceed 

from 
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I817,  ^^  Any  other  cause  than  the  stranding,  the  admisaon 
does  not  apply  exclusively  to  the  stranding;  and  un- 
questionably there  may  be  a  general  average,  or  other 
causes  of  loss,  and  therefore  the  admission  is  not  ex- 
clusively confined  to  the  stranding,  and  the  Court  will 
not  be  extremely  cautious  strictly  to  tie  down  the  partia 
to  the  effect  of  a  payment  into  Cour^  when  it  is  to 
prevent  their  trying  their  right. 

The  rest  of  the  Court  concurred  in  making  the 

Rule  absolute  for  a  n(»nut 


^^^  ***  Abbott  v.  Abbott. 

Aa  undcrtak-  DEST  Serjt.  shewed  for  cause  against  a  role  which 
SSi^i^kTof  -P^"  Scijt,  had  obtained,  for  judgment  ai  in  ctK 

trial  for  the  of  a  nonsuit  for  not  proceeding  to  trial  pursoaot  to 
•ittmgs  after  j^^^^  ^hat  though  the  Defendant  had  obtained  time 
when  there  is  ^  plead,  on  the  terms  of  accepting  short  notice  of  trial 
not  time  for  for  the  sittings  after  term,  yet  that  when  the  order 
trill  at  die  sit-  ^^  obtained,  only  one  day  remuned  before  the 
tings,  does  not  sittings  in  London ;  and  he  was  not  required  to  accept 
22^^^^    notice  of  trial  at  the  adjourned  sittings,  that  not  bring 

accept  short     within  the  meaning  of  the  order, 
notice  of  trial 

•fd  siitin^T"""  ^^^  Curiam.  If  an  order  for  tune  to  pleo4  np<w 
the  terms  of  takuig  short  notice  of  trial  for  the  sittings, 
be  made  at  a  period  when  only  one  day  remains  hdote 
the  sittings,  the  par^  has  a  right  to  consider  that  he 
may  discharge  his  mind  from  all  posaibility  of  going  to 
trial  at  those  sittings;  and  a  notice  for  the  adjooined 
sittings  does  not  satisfy  the  terms  of  the  order. 

Rule  dischaiged* 
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Raw  t;.  AlDERSON.  Mafi%, 

ITULLOCK  Setjt  had  on  a  former  day  obtained. tt  if  two  warrant 
rule  nisi  that  the  Plaintiff  might.be  at  liberty  to  2°  attorxiey  to 
jcnter  up  final  judgment  against  the  Defendant,  as  of  ment  ag^nft 
•this  present,  term,  for  .'240/..  pursuant  to  a  warrant,  of  them,  and  one 
attorney  which .  had  been .  given  to.,  certain .  attomies  ^^  judgment 
.named,  to  <<  appear  for.us  William  JUderson snaA  George  teredupagaiut 
lAUenoni   >>  of  Hihary  term  last  past,  Easter  term  the  other. 

next,   or   any. other  subsequent  term,    to  receive   a 
*decllmition  for  me  in  an  action  of  debt  for  240/.,  money 

borrowed,  at  the  suit  of  J.  Aitp, .  and  to  confisss  the 
•  same  action,  or  else  to  suffer  a  judgment  by  nU  dicit^ 

&c«  for  240/.  and  costs.    And  toe  the  said  W.  A*  and 

G.A.  authorise  a  release  of  erron."     Executed  by  both. 

Given    to    secure    i262.    on    demand    with    interest. 

Hrilliam  Aldersonj  (who,  it  was  sworut   was  41  surety 

for  George\  was  since  dead. 

Htdlockf  being  called  on  to  support  his  rule,  admitted 
that  where  a  joint  warrant  of  attorney  was  given  by  two, 
it  had  been  held  that  the  Plaintiff  cannot,  after  the  death 
of  one,  pursue  the  authority  against  the  other,  as  in  Gee 
y.JLane.  [a)  But  in  the  case  where  each  of  the  two  has 
authorized  a  warrant  to  be  entered  against  me,  it  had 
been.held  that  where  one  of  the  two,  (wliich  is  this 
very  case,)  who  give  the  joint.authority,  dies,  the  action 
may  neverthdess  be  proceeded  in.  'Gladwin  v.  ScoU.  (2) 
But  to  consnder  the  case  on  a^  broader  principle,  all  the 
authorities,  (and  there  are  several  which  hold  that  where 
'  the  warrant  is  given  to  confess  judgment  to  two,  it  may 
be  entered  after  the  death  of  one,)  equally  warrant  the 

(a)  15  BaUf  59».  (i)  Barnes f  53. 

Vol.  VIL  II  h  Plaintiff's 
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181 7*       PlamtifiTs  position^  that  the  authority  survives,  if  it  be 
^     ~~^     to  enter  up  judgment  against  me  and  another,  and  one 
^.  dies.    Todd  v*  Dpdd,  {a)  Warrant  to  confiess  judgmeiit 

Alderson.  to  two,  one  died  before  judgment,  leave  was  given  to 
enter  dp  judgment  against  the  other,  for  the  Court 
held  that  a  Wafrkht  of  attoitjey  tf  this  si»rt  cannot  be 
to  strittly  xdttBtmed  at  n  -bare  authority  kt  comnion 
hiw,  bacsoseit  ife'OMpled  Nathan  interest,  and  was  im- 
ttededtobraseeurilyibrinoney*  Soger (b) mJm-nposi 
c£  the  same  oase  difiei^  and  is  probably  mistdm. 
Futcker  v.  Smith,  (e)  Upon  an  authority  to  oonAss 
judgment  to  two,  the  Gourt  gave  leave  to  enter  up 
jodgm^it  after  the  death  'of  one^  hoMaig  that  the 
deciease  of  one  did  not  operate  as  a  countermand  of 
that  aufhority.  So  in  TVendaU  v.  Mayid)^  the  Court 
of  Ktog's  Bench  held  that  the  altezatioa  in  the  stUe  of 
parties  being  only  in  Ae  persons  charging,  and  myt  m 
the  persons  to  be  chai^ged,  might  make  a  material  dis- 
tinction, and  that  they  therefore  were  not  embarrsssed 
by  the  case  of  Gee  v.  Lane,  and  granted  the  permksion. 
It  must  turn  on  a  principle  of  law.  Is  tbi^  which  is 
in  substance  only  a  security  for  a  debt,  avoided  by  the 
decease  of  one  of  the  debtors? 

Gi&Bs  C.  J.  The  Court  of  King's  Bench  have  de- 
termined that  Ion  a  warrant  to  confess  judgment  given 
by  two,  the  decease  of  one  revokes  the  authority  o(  the 
attorney.  Tliat  Court  has  also  decided,  that  on  a  war- 
rant to  confess  judgment  to  two,  die  deceiase  of  one 
does  not  revoke  the  authority.  They  eonsadeitd  ibe 
distinction  between  the  two^ases,  and  dedded  Aat  in 
the  case  of  the  dedeate  of  one  Plaintiff  the  authori^ 
was  not  revoked.     Unless  I  could  see  my  way  voy 

(a)  X  IVik.  311.  S.C./ujiM         (h)  Sajerf  5. 
by   name    of    Todd  v.    Todd,        (e)  %  W.  BL  1301. 
Barnesf  48.    S.  C.  Sajer,  5.  {d)  %  MauU  &  Siho.  ^6. 

13  dearly. 
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doarly,  I  uhoxM  not  dcpaiC  from  the  decision  of  the      .18 17. 

Couft  of  SLing?!  Bench*    1  cbu  see  strong  reasons^  for 

iimt  jthdgmeiit^  for  ipstanc^  if  a  judgment  be  entered 

a^nst  two,  tbe/obe.^feanfjif^  $s  a  wi^ety,  he  inajr  have    Aumtson. 

hii  remedy  over:  his  condition  may  (lemateciaUjr idteved 

after  the  decease  of  theother. 

No  one  was  instruct^  to^diew  oanse,  but  the  Court 
on  their  own  examination  of  the  case 

•Bisoharged  the  tule. 


RoBissOH  V.  Yareow. 


Mnj  xa. 


/" 


j^ERAHAM  Hemy.ha^L  been  a  partner  of  amks  The«e^N    "^  ^  ' 

SiaebeHf  under  the  firm  of  St^eben  and  Co.,  but  >n««of  a  bin    "^ 

they  had  dissolved  that  partnership;  after  which  Hemy  f^^LT^ 

drew  a  bill  on  the  Defendant  at  two  months'  date,  pay*  mitt  the 

aUeto  •«  our  order/'  which  he  signed  P.  pro :  C.  Staeben  ^.^^"  *^*^- 

and  Co.,  A.  Henrjfy  and  indorsed  it  to  the  Plaintifi*  in  the  pmun- 

like  manner,  by  the  signature  P.  pro  Chas.  Staeben  and  ^on  to  draw. 

Co.,  A.  Hemy.    The  Defmdant«ccepted  the  bill,  and  a^e^b^^J^^'* 

iiL  this^  which  was  an  action  ag&inst  him  for  non*pay«  doned  by  the 

rnen^  die  Plaintiff  in  his  first  count  declared  on  the  »°^  pn>cora. 

bilLas  drawn  by  Abraham  Hemyf  using  the  name^  stile,  thereof  not  ap. 

and 'firm  of  Chas^'StoAen  and  Co.,  and  averred,  an  in^  pearing,th«    * 

doFsement  by  H^try^  npt  noticing  therein  that  he  in-  d^g^j^^dmit 

doned  by  procucatiqn.    In. the  second  count  the  Plain-  the  procuratioa 

tiff  av«rred  that  the  bill  was  drawn  by  A  Hemy^  and  *°  '^^^f^* 

So,  though 
iadoraed  by  A  Hmry^  not  noticing  the  procuration,  theindone- 

2n  a'thhd  count  the  Haintiff  digged  that  certain  per-  s^^  ^"^m 

sons  osing  the  style  of  Chaz.  Staeben  and  Co.  drew  the  ^^  acceptance. 

bill,  and  that  the  said  Ckas.  Staeben  and  Co.  indorsed  the  By  Park  J. 

bill.     Upon  the  trial  of  the  cause  at  Guildhall^  at  the 

H  h  2  sittings 
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1817.  sittings  after  Hilary  term,  fiJiy,  before  BunougkJ. 
these  facts  were  proved,  except  that  no  evidenee  was 
given  of  the  hand-writing  of  the  indorsement  by  Hinvy. 


Robinson 

V. 

Yaraow.      Under  the  direction  of  Burraugk  J.  a  verdict  passed  fer 
the  Defendant 


ra»g[Aan  Serjt  had  obtained  a  rule  misi  to  set  nide 
this  verdict  and  have  a  new  trial. 

Best  Seijt.  shewed  cause  against  the  rule.  Hefiist 
contended  that  none  of  the  counts  truly  described  the  bill. 
Next  he  objected  that  the  Flamtiff  had  not  proved  tbe 
procuration  of  Skuben  and  Co.  to  have  been  given  to 
Homy  to  indorse;  to  fiir  from  its  being  proved,  there 
^ere  strong  indications  that  tbe  name  was  fiaodoieDtlj, 
if  not  feloniously,  assumed  by  Henry*  But  though  it  has 
been  held  that  an  acceptance  admits  the  drawer^s  hsiid- 
writing,  and  every  thing  else  that  is  on  the  face  of  the 
bill,  and  must  have  been  there  when  the  drawee  ac- 
cepted, yet  the  acceptance  does  not  admit  those  things 
which  are  on  the  back  of  the  bill,  and  may  or  wAy  not 
have  been  added  afber  the  acceptance. 

Vaughan  in  support  of  his  rule..  It  is  sufficient  to 
describe  the  bill  in  the  declaration  either  according  to  its 
legal  effect  or,  according  to  the  tenor.  Bass  v.  CUxx,{ay 
Therefore  the  third  count  is  good,  which  states  that  cer- 
tain persons  using  the  firm  of  Siaeben  and  Co.  drewtht 
bill,  thou^  only  one  person,  Henry,  in  fact  drew  it. 
It  is  admitted  that  the  acceptance  proves  the  aathonty 
of  Henry  to  use  the  name  of  Sia^en  and  Co.. to  draw 
the  bilL  If  the  aeoeptance  has  proved  that  fiurt  for  <Hie 
purpose^  it  has  proved  it  for  all  die  purposes  of  this  bilL 
If  Hemy  wto  authorized  to  draw,  it  is  not  too  much  for 

(a)  4  MauU  bf  Scl<iv.  13. 

ajuty 
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a  jojy  to  infer  that  he  had  a  continuing  authority  to^ 
indorse.  Bass  v.  Clive  goes  further  than  this.  Lord 
EUenbcroi^h  C  J^  says,  <<  is  not  the  acceptori  before  he 
accepts  a  bill,  bound  to  know  whether  the  drawer  is  an 
a^^egate  firm  or  not  ?^  The  authority  being  proved 
to  be  once  given,  niust  be  presumed  to  continue^  unless 
the  contrary  be  proved. 

GiBBs.  C.  J.  I  cannot  tell  what  private  connection 
may  subsist  between  these  paities.  I  can  look  only  to 
the  instrument  itself,  and  the  manner  in  which  it  is  de- 
clared on,  Staeben  and  Co.  who  were  once  a  firm,  pur- 
port to  authorize  Henry  to  draw  on  the  Defendant. 
The  Defendant  accepts  the  bill,  and  thereby  admits  that 
Staeben  and  Co.  are  existing,  as  they  may  be,  as  to  him  : 
he  stands  answerable  to  Staeben  and  Co.  for  paying  to 
them  the  amount  of  that  bilh  he  admits  thatiii?^;;^,  as  the 
attorney  of  Staeben  and  Co.,  had  authority  to  draw  that 
bill ;  but  it  does  not  appear  at  what  date  the  indorse- 
ment was  made,  and  the  Defendant  has  not  admitted 
that  Henry  had  a  right  to  indorse  that  bill.  The  De- 
fendant may  say,  I  did  suppose  thai  Staeben  an^jCo* 
were  an  existing  house,  as  they  once  were,  and  that 
they  had  authorized  Heniy  to  draw  that  bill,  and  I 
have  made  myself  liable  to  them ;  but  I  have  not  ad- 
mitted that  the  agent  was  authorized  to  indorse  the 
bill. 

X>ALLAS  J.  I  am  of  the  same  opinion  with  respect  to 
a  conversation  which  was  dwelt  on  in  the  argument :  the 
Defendant  admitted  that  he  was  liable  to  the  person 
entitled  to  recover  on  that  bill,  but  he  did  not  say  who 
that  person  was.  The  Plaintiff  is  not,  therefore,  enti- 
tled to  recover. 


181 


/• 


RoarNfipN 
Yarhow. 


Park  J.    The  mere  acceptance  proves  the  drawing, 

but  it  never  proves  the  indorsement :  it  is  not  at  all  ne- 

Hh  3  cessary 
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ROBIKSOy 

Yarrow. 


c^ssary  that  a  power  given  to  dnnr  bilb  by  procnretniff 
rf^ould  enable  the  agent  to  indorse  by  procuratioti:  Aie 
first  is  a  poi^er  to  get  ftinds  into  tlie  agent* s  bands,  ^ 
other  to  pay  them  out.  The  case  ot  Smith  ▼.  Chester  (it) 
decides,  that  even  if  the  indorsement  be  there,  Aei^ 
ceptance  does  not  admit  the  indorser^s  hand^writing,  siid 
that  the  acceptor  is  bound  to  look  only  to  the  face  of  Ae 
bill.  I  therefore  agree  with  my  Lord  and  my  Brodier 
Dallas^  that  my  Brother  BkcrnwEg^  was  fight  in  direct- 
ing this  verdict. 

Rule  discha^ed. 


{a)  I  Term  Rep.  6*54. 


Maj  xj. 


The  clause  of 
ac  etktftC^ 
liiUable  pro- 
cess points  out 
the  person 
against  whom 
the  action  is 
to  pracced* 

Uponabaii- 
aUe  capias 
against  two 
DefiendantSy 
wtthadaose 
of  ae  etiam 
against  one* 
and  affidavit  of 
debt  against 
one,  the  Plaia- 
tiifinay  re* 
gnlarly  declare 
agvnitthat 
one  only. 

And  though 
of  the  action. 


Kervai;  V*  WiLUAM  FossETT    and  Thomas 

FOSSBTT. 

J^EST  Seijt  had  on  a  former  day  obtained  a  rule 
nisi  to  set  aside  the  proceedings  in  this  cause  for 
irregularity,  and  that  an  escneretur  might  he  entered 
on  the-  bail  piece^  with  costs.  The  facts  wer^  that 
Marij  Thonm  and  William  Fosset  having  e^ecatcd  a 
bond  to  the  Plaintiff  for  2000^,  the  Plaintiff  omr 
menced  three  actions  of  debt^  one  agafaist  Marky  and 
one  against  Thomas  Fossetj  whom  respectively  lie 
arrested,  and  they  severally  gave  bail  in  those  acttons: 
lie  also  sued  out  a  ceg^  against  WilUam  and  Thmas 
Ihssettf  with  an  4»e  eUarn  against  VPiliiamj  in  prose- 
cution of  which  writ  the  Plaintiff  made  an  affidavit  of 
debt  against  WUUam  cmlyi  and  declared  against  Wt- 
Ham  and  Thomas  separately.      Upon    this  writ,  die 

dieaheriffantettlieodicraiM^  that  dees  j||^altcf  the  dcawntotioo 

sheriff 
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had  jointly  put  ia  bail. 
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{a)  %Ne<wRep.^^. 
\bS  5  Term  Rep.  j2%. 
(r)  I  Bm.  &  Pull.  19. 


{d)  tBos.ti  Ptdl.4^ 
(i)  I  Mkttde  iSt  Sehv.  55. 


Keuval 


C^pd^  Serjt  sh^ed  cause  against  tbQ  rule.  In  the  Fussett. 
Gf^  of  For^s  V.  Phillies  {a)^  ina$mnch  as  Uie  i^davit 
to  hold  to  bail  was  correct^  biding  against  Phillips  ov^y% 
the  addition  in  the  writ  of  Fraticis  Forbes^  it  was 
held,  did  not  vary  the  writ  f^qm  the  affidavit,  any  more 
t^l^  KJbhn  Dot  were  th^re.  The,  Cour(  cannot  l^now 
whether  Jt^n  Dof  be  f  real  pr  a  fictitious  personage* 
T!\tfl^  declaration  is  ^|;a^anted  most  strictly  by  the  writ, 
and  the  f  ale  must  he  discharged.  In  Moss  v.  Birch  {b) 
the  ac  etiam  was  against  the  two  Defendants.  But'  in 
the  case  oS  Speaetr  v.  Sc^  (c),  writ  again^  two,  and 
da<:laration  against  one,  EyeC.  J.  said,  if  John  Doe  is 
ever  named  in  the  writ  with  the  real  Defendant,  it 
follows  tbut  proceedings  i^re  not  to  be  stayed  be- 
cause two  names  appear  in  the  writ  and  one  only  in 
the 'declaration.  John  Doe  is  never  inserted  in  the 
declaration.  Soi  411  SuMes  v.  AM^  (i),  the  Cpurt  sai§ 
diey  would  not  distinguish  ^tween  Jfohn  Doe  and  a 
real  Defendant.  Thompson  and  Jbio^itK  v.  Cotter  and^ 
Others^  ace.  {e)  In  the  present  cas^  though  there  are 
two  names  in  the  common  part  of  the  writ,  yet  there 
is  only  one  in  the  ac  etiam :  and  the  distinction  is 
between  this  case  and  those  where  the  ac  etiam  if 
against  two,  for  it  has  been  repeatedly  decided  that 
where  the  ac  etiaf$  is  against  two,  a  declaration  against 
one  18  bad.  Lewiny.  Smith.  {/)  As  to  entering  an 
exofieretur  on  the  bail  piece^  the  jbaU  purpart  to  ^ 
bdil  in  an  acti(in  against  two,  whereas  this  ^t  and 
this  declaratiion  are  against  pne,  therefor^  the  ^i)  in  a 


Hh  4 


nullity, 


Kerval 
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18i7*  nullity^  and  it  is  idle  to  enter  an  esonetetur  where  ^ere 
is  no  bail  piece  and  no  bail  in  the  action.  Next,  the 
Defendant  has  applied  too  late,  for  no  objection  to  the 

FoBSET.  affidavit  to  hold  to  bail,  or  want  of  such  affidavit,  can  be 
taken  advantage  of,  after  the  bail  are  put  in»  Dalioif 
V.  Barnes,  {a)     Showman  v.  WhdUey.  {b) 

Best  in  support  of  his  rule.     Motions  on  these  ob- 
jects have  often  been  made  equally  late.'  The  bail  are  not 
to  wait  and  see  whether  proceedings  will  be  had  against 
them.    The  case  of  Forbes  v.  PhilUps  and  the  other 
cases  of  that  class  are  distinguishable.      The  Court 
there  considered  one  of  the  Defendants,  Francis  Fories^ 
as  a  mere  nominal  person,  like  J(^n  Doe^  and  that  the- 
introduction  of  his  name  did  not  vitiate;  but  here 
the  other  Defendant  is  treated  as  an   existing  p^ 
son,  fbr  he  is  actually  arrested.    If  this  affidavit  be 
false,    there  Gto  be  no  indictment  for  peijary.    ^ 
the  sheriff  had  been  directed  to  take  ou^  and  be  had 
taken  the  two,  it  would  have  been  the  sherifTs  fanlt; 
but  this   writ  commands  him  to  take  the  two;  and 
if  he  had  omitted  it,  or  had  let  one  of  them  escape, 
it  would  have  been  actionable.     In  the  case  of  ^^* 
man  v.  T^hattey^  it  does  not  appear  what  the  irregu- 
larity was;   that  might  have  been  some  little   trifling 
mistake;   but  this  affidavit  is  not  an  affidavit   ^  ^^^ 
cau^e.     In  Spencer  v.  Scoit^  Eyre  C.  J.  says,  JbA*  ^ 
is  never  inserted  in  the  declaration :   where  b^  ^ 
named  in  the  writ,  and  John  Doe  is  one,  the  plaintin 
niiay  declare  against  one,  but  where  ^th  are  real  per- 
hohs,    the   Plaintiff  cannot  declare  againt  on^*    ^° 
SuMes  V.  Ashley  the  distinction  is  taken  betweeii  P^^ 
cess   bailable  and  not  bailable.      Therefore  tb«  ^ 

(a)  s  Mauled  Selw.  ajo.  (A)  jtnfe^Vl.  its- 

fendaflt 
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fendant  is  entitled  to  an  exoneretur^  and  the  declaration 
is  inr^ular. 

GiBBS  C  J.  I  am  not  able  to  see  any  ground  on* 
which  these  proceedings  ought  to  be  set  aside.  First, 
the  Defendant  will  have  much  difficulty  to  get  over  the 
aathori^  of  Showman  v.  WhaUey^  which  is  cited  to 
shew  that  the  Defendant  is  too  late  in  his  application. 
The  &ct8  are,  that  a  writ  issues  against  three,  on  their 
joint  and  several  bond,  an  affidavit  of  debt  is  made 
againit  each,  in  an  action  against  each.  In  the  beginning 
of  the  writ  the  sheriff  is  commanded  to  take  William 
and  Thomas^  and  the  ac  etiam  is  against  William  alone. 
The  sheriff  took  Williamy  and  also  took  Thdmas,  whom 
he  ooght  not  to  take ;  but  he  could  not  prejudice  the 
Plaintiff  by  taking  Thomas,  whom  he  had  no  right  to 
take.  The  question  then  is,  whether  he  had  a  right 
to  take  William.  It  is  objected  by  the  counsel  for  the 
Defendant  that  this  was  a  writ  against  two,  and  that 
the  sheriff  cannot  take  one,  but  must  take  the  two ;  he 
jS'  right  in  this  conclusion,  but  the  question  is,  whether 
this  is  a  writ  against  two.  In  serviceable  process,  the 
Plaintiff  may  join  in  one  writ  as  many  Defendants  as 
he-  will,  and  declare  against  one  only.  In  biulable 
process,  if  a  Plaintiff  sues  out  a  writ  against  two,  he 
must  declare  against  both.  I  think  the  ac  etiam  points 
ont  the  person  against  whom  the  action  is  to  proceed* 
Jo/in  Doe  is  joined  in  every  writ,  and  is  not  declared 
against;  the  CTourt  cannot  distinguish  between  John  Doe 
and  any  other  person.  If  it  were  necessary  to  join 
another  in  t^p  declaration,  because  he  is  named  in 
^e  introductory  part  of  the  writ,  it  must  be  neces^ 
sary  to  put  John  Doe  intp  ev^ry  declaration  on  bail- 
able process.  I  therefore  think  the  rule  ought  to  be 
discharged. 


I8I7. 


Dallas 
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Dallas  J.     I  am  of  die  game  opiaicm. 


KCRVAL 

V.  Park  J.     In  Moss  v.  Birch  the  ac  etiam  was  against 

FoGSETT.      both,  and  several  decIarfitionB  a^auist  ^ch. 

BuBROUoH  J.  The  only  reason  w\ff  two  v^  iwJl; 
inserted  in  writs,  is,  because  the  cxunmog  printa^  bna 
of  the  writ  runs  in  the  pluvi^  number,  apid  ^n^  t^ 
be  a  plurality  of  I^efendants,  the  printed  Sam  ^ 
not  grammatically  apply  to  the  casie ;  but  if  the  ?laiittiff 
will  strike  out  the  plural  words,  and  inacrt » siifDlar 
number,  be  may  sue  one  only. 

Ruk  discharged. 


Maj  x6. 


Schroder  and  Another  v.  Thompson. 


A  vessel  char- 
tered to  a  port 
of  America 
laden  with 
salt^  to  bring 
home  a  return 
cargo  of  tim- 
ber, entered 


'I'^HIS  w«»  an  action  upon  a  policy  of  iosuriHiCfi  si 
and  from  Londmt  to  the  sUp^  loading  port  «r 
ports  in  Fit^ginim,  and  back  to  Lfttdath  with  libcrtjf  to 
touch  at  Si.  Uietg  upon  the  ship  Avatar.    1h$  cause 
was  triad  at  GmUBMl  at  tbe  dltiiiga  after  Ifibnv  ten« 
•817,  before  i)«0asJ.,  winai  it  fBpnan^  t}ifvt  die 
^^^T^  owner  of  the  vessel  bad  charterAd  her  to  flmM$9ii, 
under  whichlt  to  proceed  in  baHast  to  Vfirfolk  in  Fngtf^  «od  tee 
to  load  a  car|^  of  timlMr,  and  tbayfiwMi  paoand  lo 
Umirn^  for  iha  fireighft  therein  mentiosied:  sicty^be 
rmmnig  dq^s  to  be  allowed  for  hiadiiig  9t  Jt^jSiiit  mmI 
nnloading  in  UmdmL^  jtnd  liie  da^  oi|  dflmmpgi  oier 
andmbova  the  said  lading  daya  at  %L  55^  jwr  day :  Ihst 
oa  her  -rnvj  to  Fttgrnioy  she  eboiild  ^  nt  &•  Vk^ 


was  penmtted 
her,  upon  the 
notification  of 
the  embargo, 
to  return  \^th 
thecaigoon 
board,  or  to 
discharge  her 


cargo»  and  re- 
turn in  balhst.  "Sht  diidiaxged  her  caigo,  reaiaiBed  tsghtssa  meitths  ta^ 
till  the  embargaCQBied*  then  shipped  h<F  hs|new|vfl  caiya,  fnd  w^  1^^  JUd 
that  she  was  not  bound,  with  relation  to  the  underwriters  on  ship,  to  have  retonicd 
with  her  cargo  of  salt,  or  to  have  sailed  in  ballast;  and  that  the  underwriters  osslDp 
were  still  liable. 

and 
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and  there  take  «  cargo  of  salt,  with  mats  for  dunnage^       I817. 


V. 


^  the  fitigbt  of  s^  P^  bashd  for  the  salt,  to  be  paid 
en  ddmry  at  NorfM.    The  abtp  sailed  from  London  ^^ 

in  faaHast,  arrived  at  <Sf.  UbeSf  shipped  a  cargo  of  salt^  TaoMPsoN, 
and  therewith  arrived  at  the  pott  of  iVor/oK:  in  Virginia 
oa.jMh  Jaiuany,  i8o8«  By  an  act  of  Congress,  of 
ttd  December,  1807,  *^  an  embargo  was  laid  on  all 
vOtfek  in  the  ports  and  places  within  the  limits  and 
jurisdiction  of  the  United  States,  cleared  or  not  dearedf 
bound  to  any  foreign  port,  and  no  clearance  was  to  be 
fbmidied  to  any  ship  bound  to  any  such  foreign  port^ 
except  vessels  under  the  immediate  direction  of  the 
president  of  the  United  States.  Provided  that  nothing 
in  tha^  act  should  be  eomtrued  to  prevent  the  departure 
of  any  foragn  ship,  ^her  in  ballast,  or  with  the  goods 
on  board  of  such  shqp,  when  notified  of  that  act  Armed 
veslsels  possessing  conunissicms  from  any  foreign  power 
were  not  to  be  considered  as  liable  to  that  embargo.'' 
Xbe  Bremer  finished  disdiargi^g  hier  caigo  on  27th 
JMfmtuy.  Shewasnot  an  .4OTm<a»  ship,  nor  belonged 
to  any  nadve  or  any  citizen  o{  America,  hat  was  foreign 
to  America,  and  the  property  of  foreigners.  Upon  the 
•hip's  arrival,  and  during  her  stay  in  FirginiOf  the 
embargo  enacted  by  that  act  was  in.  force  there.  The 
embargo  was  taken  off  on  4th  JtlarcA,  1 809,  bat  the  ship 
ivas  ^restrained  by  the  act  of  the  govenunent  until  loth 
nAM^  after  wUefa  she  took  in  a  oaiigo,  and  on  1 3th  .^jb^^ 
mailed  for  London^hh  a  cargo  of  timbei^  and  was  lost 
«t'  sea.  The  Defendants  contended  that  the  Plaintiff 
wai  not  enritkd  to  recover^  fint,  heoanse^  when  upon 
the  ship's  arrival  at  Norfolk^,  tha  embaigo  was  found  to 
Sttbeist  thei^,  it  was  competent  fer  her,  bei^g  a  shq> 
fiirdgn  to  America,  either  to  have  sailed  in  baUast 
after  ^Hscharguig  her  cargo  of  sak,  or  to  have  sailed 
with  the  cargo  of  salt,  which  she  had  <m  boiard  when 
the  embargo  was  first  notified  to  her,  either  of  wUdi 

things 
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things  she  was  permitted  to  do  by  ther  proviso  in  tfae^ 
first  section  of  the  act,  but  that  it  was  not  compcteat 
to  the  assured,  in  pursuit /of .  thdr  own  purposes, 
.  voluntarily  to  submit  -themselves  to  the;  emfasiigo^ 
waiting  for  a  cargo  until  that  restriction  should. be. 
tdcen  ofi^  and  to  sutgect  the  underwriters  to  a  liabi% 
of  an  indefinite  duration ;  secondly,  that  the  vessd  hid 
staid  an  unreasonable  time  in  the  port  of  Jforfdk^ 
after  the  dissolution  of  the  embargo.  Dallas  J.  iiidmed 
to  think  that  the  assured  were  bound  to  sail  when  Aey 
discovered  the  existence  of  the  embargo,'  or  jf  not, 
that  at  least  the  ship  ought  to  have  sailed  in  ballast  as 
«oon  as  she  had  discharged  her  cargo  of  salt,  bot  he 
reserved  both  these  points :  if  she  were  not  bound  to 
either  of  these  acts,  he  thought  there-  was  nothing 
unreasonable  in  the  length  of  time  which  she  bad  talcen 
to  procure  a  cargo,  after  the  restraint  on  ber  saHing 
was  taken  off.  The  juiy  found  that  there  had  been  no 
unreasonable  delay  iii  the  last  mentioned  particular,  and, 
subject  to  the  points  reserved,  they  found  a  verdict  for 
the  Flaintifis  for  a  total  loss. 


Lens  Seijt  in  this  term  had  obtained  a  rule  nm  to 
set  aside  this  verdict  and  enter  a  nonsuit 


Shepherd^  SoUdtorrGeneral,  and  Best  Seijt.,  on  a 
former  day  shewed  cause  against  this  rale.  They  con- 
tended, first,  that  the  proviso  in  the  American  eaJbtargo 
act,  did  not  ejctend  to  foreign  ships  coming  into,  the 
harbour  during  the  embargo,  but  only  to  sudi  as  were 
in  the  harbours  of  America  before  the  embaigo  took 
places  and  merely  permitted  ships  of  the  last  descrip- 
tion, instantly  upon  the  embargo  first  taking  place,  to 
depart  in  the  state  in  which  they  then  were.  But  the 
construction  of  the  act  is  .immaterial,  .for  whatever  was 
the  iirtention  of  the  I^;idatuj:c^  the  master  of  the 
14 


Schroder 
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vessel  was  entitled,  with  relation  to  the  underwriters,  so 

to  conduct  bimseir,  notwithstanding  the  insurance,  a& 

his  relations  to  bis  owiters  re(}uired  hin^  to  conduct 

himself  in  case  the  vessel  had  been  uninsured.     If  he    TiiOBii<soK. 

had  returned  in  balUst,, after  discharging  his  cargo  of 

salt,  the  embargo,  which  was  not  an  hostile  act,  would 

have  afforded  no  plea  to  an  action  by  the  freighters, 

for  not  bringing  home  a  cargo  of  timber.     The  master, 

however,  honestly  thought  that  the  Jmericans  would 

not  have  permitted  him  to  sail,  and  he  continued  in 

harbour  under  that  supposed  constraint,   and  in^  no 

instance  has   a  delay  under  such  a  persuasion  been 

treated  as  criminal. 

Lens  and  Faughan  Serjts.,  in  support  of  the  rule, 
considered  that  the  regulations  of  the  statute  extended 
as  well  to  ships  entering  the  American  harbours  during, 
as  before  the  embargo.  They  contended,  that  though  it 
might  be  a  proper  and  judicious  measure  in  a  general 
view,  that  a  ship  sent  in  search  of  a  cargo,  and  entering 
a  port  during  an  embargo^  should  wait  in  the  port  till 
it  ceased, 'and  should  then  take  in  her  loading,  as 
being  the  measure  most  beneficial  to  the  owners  of  the 
outward  and  homeward-bound  cargoes,  yet  that  where 
there  was,  as  here,  an  insurance  on  ship,  the  interests 
of  the  freighter  and  owner  were  not  to  be  promoted 
at  the  expence  of  the  underwriter  on  ship ;  and  if  the 
ship^  being  in  ballast,  might  legally  come  out  of  the 
port,  and  go  home  in  ballast,  so  fiir  as  it  affects  this 
insurance,  she  ought  to  have  come  out  and  gone  home 
.in  ballast,  notwithstanding  that  the  charter  party  might 
require  the  contrary ;  and  the  homeward  voyage  would 
in  that  case  have  been  protected  by  the  policy.  The 
ship  was  actually  detained  one  year  and  a  half,  and  for 
aught  .that  could  be  foreseen,  she  might  have  been  de- 
tained many  years.     How  long.v^ould  the  underwriters 

be 
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be  liable  uhdsr  this  embargo  ?  Dbh  yean  ?  it  1 
the  .policy  in  effect  a  contract  to  imare  a 
whereat  the  Pliontiff  mi^  lo«d  a  homeward  caxgo. 
This  therefore  is  an  unjustifiable  Jciay.  The  jaiy,  in 
Ending  Aat  there  was  no  delay,  only  intended  Ast 
.there  wsas  no  unnecessary  delay  between  Matck  and 
Augusty  not  that  there  was  not  a  delay  in  remsinii^ 
there  during  the  entbai^.  The  underwriters  ibenefore 
.are  discluaged. 


GiBBs  C.  J.  now  delivered  the  judgment 
The  Court  havcf  looked"^  very  attentively  intD  the 
facts  of  this  case,  and  are  of  opinion,  on  due  con8ider<* 
ation  of  all  the  circumstances,  that  there  is  x^jgcoaiA 
to'disturb  this  verdict:  they  think  the  ship  was  entitled 
to  come  home  at  the  lisk  of  the  underwriter,  sad  that 
at  the  time  of  the  loss  the  ship  was  still  protected  hj 
the  insurance. 

Rule  disduiged. 


Wlierethe 
venue  is  laid  la 
a  coontf  pala- 
tine, and  after 
writ  of  en- 
quiiyezecuted, 
and  final  judg- 
ment tipied,  a 
writ  of  error  it 
bfoaght,  and 
error  aangned 
for  want  of  an 
original,  the 
Court  will  not 
amend  tlie  de- 
claration by 
duaging  die 


M1LLIN6TON  V.  GOQDMIN* 

tlVLLOCK  Serjt,  after  judgment  by  dcfcult,  and 
a  writ  of  error  brought,  and  error  assigned  for 
want  of  an  original,  moved  to  amend  the  declsntion  of 
the  Kaintiff  below,  by  changing  the  venue  from  Lon- 
eashire  to  CUoceOershire^  into  which  county  the  ori- 
g^al  writ  went  The  writ  of  enquiry  had  been  exe- 
cuted in  Lanca^iref  and' final  judgment  signed,  and 
costs  taxed. 

GiBsaCJ.  lUscamutbepcrmittediaAerawritof 
eoquigy  exealtadAefopo  the  Aeriff  wf  Zflwrmrfrr.  T^ 
Plaintiff  cannot  get  an  origawl  I'in  Zioncatter,  beesttie 

diere 
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there  is  no  officer  there  to  grant  it.  I  fear  the  Plaintiff 
below  has  brought  himself  into  this  difficulty,  suing  out 
Ills  original  writ  in  Gloceslershire  and  laying  his  venue 
in  Ziaiira^frf,  but  I  know  of  no  remedy.  GooDAim. 

.  Rule  refuied. 


MSLLtSGTOV 


Magnay  v.  Gilkes.  j^j  j5. 

JJTEYWOOD  Serjt.  moved  that  the  rule  for  the  dis-  Uponapplica- 

charffe  of  this  insolvent  might  be  absolute  in  the  ^  *^  ^ 

cbauTc  an  in- 
first  instance*    The  Defendant  was  indebted  on  a  bail-  solvent  debtor, 

bond  in  eleven  pounds,  it  wds  certified  by  the  gaoler  that  ^®  ^^^"^ 

he  bad  been  twelve  months  and  upwards  imprisoned^  Se°ifi/?in  Ae 

and  notice  had  been  given  to   the  Plaintiff  of  this  first  inatance. 

application. 

GtiBBS  C.  J.  The  act  does  not,  I  apprehend,  make 
'  the  gaoler's  certificate^  that  the  prisoner  has  been  a 
twelvemonth  in  his  custody,  evidence  of  that  fact :  if  it 
does  not,  I  thmk  it  impossible  that  we  can  grant  this 
application ;  for,  otherwise,  we  have  nothing  more  than 
the  affidavit  of  the  party  himself  that  he  has  been  a 
twelvemonth  in  custody.  Although  we  are  informed 
that  in  the  first  case  which  occurred  after  this  act  passed, 
the  rule  was  made  absolute  in  the  first  instance,  yet 
in  a  subsequent  case.  Ex  parte  Neilson  (a),  which  passed 
on  consideration,  the  Court  held  that  the  rule  ought  to 
be  only  a  rule  nisi. 

The  Court  grants  a  rule  to  shew  cause,  which,  on  a 
subsequent  day,  was  made  absolute. 

(«)  Jntey  VI.  493- 
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Maj^  x6.  Williams  t^.  Marshall. 

UndcraUcencc  q^RIS  case  (a)  was  again  tried  at  the  sittings  after 
hoSecountry  Trinity  term^  i8i6,  before  GibbsC.3^  who  upon 

within  a  limit-  proof  of  tlie  same  facts,  and  no  other  excuse  for  not 
1  ^*^*atthe*^  sailing  sooner  being  proved,  except  .that  on  the  skip's 
Custom-house  passage  down  the  river  she  broke  her  bowsprit,  and  lost 
*"  ^^ulf^  ®  whole  day  in  repairing  it,  but  for  whidi  accident  she 
the  licence  ex-  niight  have  reached  Gravesend  on  the  icth  oi September^ 
piret,  but  de-  the  day  whereon  the  licence  expired,  adhered  to  the 
river  b'v  the  judgment  which  the  Court  had  in  Michaelmas  term, 
breaking  of  a  1815,  pronounced  on  the  case ;  and  clearly  holding,  that 
bowsprit,  and  ^.jj^  passing  the  custom-house  was  no  exportation, 
not  obtaining  which  point  he  had  the  authority  of  the  late  lamented 
her  clearing  Chief  Baron  Thomson  for  saying  that  the  Court  of 
^ra^end  Exchequer  had  expressly  decided  in  the  case  of  The 
till  tin'o  days  King  v.  Pou^het  (6),  he  nonsuited  the  Plaintiff 
after  the  ex-.  Upon  granting  a  rule  »mi,  for  setting  aside  the  non- 

licence,  is  not    suit  in  the  case  of  Tidloch  v.   Bajfd  (c],  the  Court 
deemed  to        thought  fit  to  open  this  case  also,  and  grant^  a  rule 

^*S^^Se^e  ^^^^        *  "^^  ^^^^^'  ^^  *^^^®  ^^  ®^^^  ^^  *^  decision 
limited.  of  the  special  verdict  in  that  case,  upon  the  single  pomt 

If  a  ship,  whether  the  assured  were  still  entitled,  wh«i  he  sailed,  to 
lyorTto  an  hw^  ^^^  benefit  of  the  licence ;  but  they  refused  to  open 
tile  country,  do  the  question,  whether  the  ship's  passing  the  custom- 
not  sail  withm  y^^^^  i|,  Zxmdon  were  an  exportation,  declaring  that 
the  time  hmit-  .  to,,  1  ,  i    •• 

ed  by  the  li-     question  to  be  finally  settled  by  their  former  decision 

eencei  though 

she  were  delayed  by  an  accident,  she  is  not  protected  by  the  licence. 

Difference  between  a  licence  to  export  and  a  licence  to  import :  the  fenner,  if 
the  time  elapses,  must  be  renewed,  because  the  parties,  being  at  home^  can  casSf 
apply  to  renew. 

(a)  Reported,  oKtCf  VI.  35^0.  (e)  Sec  next  case. 

(*)  %  Priccf  381. 

in 


Williams 

V. 
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in  tins  dse^  and  by  the  case  of  the  Attomey^General       1817. 

The  cause  was  afterwards  in  this  term  spoken  to  by 
Skepkerdj  Solicitor-General,  (and  Best  Seijt.  was  with    Mabshalu 
him)  ibf  the  Plaintifiii,  and  by  Lens  tod  OypUy^  Serjts. 
(aod  VcM^kan  Serjt  was  with  them,}  for  the  Defeindants. 

For  the  Defendant  ft  was  argued,  that  the  assured 
pCMsening  a  licence  which  authorized  him  to  sail  within 
a  certain  limited  time,  and  not  siuling  within  the  time, 
it  was  Us  own  omission  and  his  own  fault  ihat  he  has 
not  {Mrocured  another  licence.  What  he  did  at 
QraonmA  waa  by  no  means  immaterial,  but  was 
essential:  the  ship  had  not  sailed,  till  she  quitted 
Grmoesieni^  and  that  was  not  till  after  the  licence 
had  expired,  it  had  been  argued  that  the  ship 
touched  there  for  the  clearance^  merely  for  the  sake  of 
receiving  the  drawback }  but  lyhether  she  stopped  there 
for  that  purpose,  or  for  aiiy  other  purpose,  it  was 
equally  favourable  to  the  Defendant.  The  question 
merely  was,  whether,  because  a  trader  had  a  licence 
three  days  before^  he  therefore  necessarily  had  a  licence 
three  days  after.  The  law  of  licence  had  been  relaxed 
to  every  extent  which  justice  or  utility  required,  but 
no  reason  required  that  it  should  be  extended  to  this 
case.  If  a  licence  being  once  given,  no  other  licence 
could  ever  be  given,  there  might  be  more  reason  for 
unbounded  indulgence,  but  here  that  reason  exists  not 
It  is  equivalent  to  making  a  licence  mere  waste  paper, 
to  say  that,  whether  it  has  expired  or  not,  if  the  ship 
sails  near  the  time  of  the  licence  expiring,  it  is  sufficient. 
Upon  that  construction  the  grant  of  a  licence  for  any 
small  time  is  Equivalent  to  a  grant  of  a  licence  fcnr  a  larger 
time,  which  it  is  not.  The  Aiiomey^Generalv,  Poughet 
was  not  in  point :  it  turned  on  the  meaning  of  the  word 
^  export,''  where  certain  duties  were  concerned,  and 

VaL.VIL  li  though 
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though  it  is  in  the  D^fendua^s  favour,  as  &r  as  it  goes^ 
yet  the  Defendant  did  not  rely  on  it.  It  was  there  hdd/ 
that  the  ship  had  not  exported,  though  she  had  dqisited 
from  hondon.  It  decides,  that  an  exporting  hss  not 
taken  place,  until  every  thing  is  done,  the  want  whereof 
can  hinder  a  ship  from  going.  That  case  was  the  con- 
verse of  this:-  there  the  ship  had  every  thing  which  was 
requisite,  but  had  not  moved  from  the  port;  here  the 
ship  had  moved,  but  had  not  every  thing  reqoisite. 
The  decision  of  the  Court  there  isy  that  though  the  ship 
has  all  those  things,  she  must  actually  move  fiom  her 
plate  \  and  the  Court  will  decide  here  as  they  dedded 
there.  The  argument  in  that  case  turned  on  the  mesn- 
iog  of  the  word  export.  All  the  Court  were  unanimous 
that  the  hides  were  put  on  board  for  the  purpose  of 
eiiportation,  but  that  they  were  not  exported;  and  the 
(^cers  of  the  crown  held  it  so  clear,  that  they  reliifled 
their jfa/  for  a  writ  of  error.  Under  the  present  cir- 
cumstances there  is  no  ground  why  the  time  should  be 
enlarged.  It  is  not  ibr  the  party  to  determine  whether 
a  new  licence  shall  be  granted  or  not.  There  is  no 
reason  for  referring  this  question  to  the  party's  own 
decision,  when  there  is  an  opportunity  of  going  to  the 
privy,  council  for  another  licence. 

For  the  Plaintiff,  it  was  argued,  that  there  wss  a^ 
marked  distinction  between  this  case  and  TkeAttomy- 
General  v.  Poughet.  The  facts  on  which  the  Court  of 
Exchequer  gave  judgment,  were  put  on  theieconi,  and 
their  judgment  was  and  must  have  been  confined  to  the 
questions  which  arose  thereon.  If  those  who  drew  that 
plea  had  ventured  to  stat^  that  after  the  goods  were 
entered  and  shipped,  and  before  the  day  when  die  new 
duty  was  to  attach,  the  ship  had  taken  in  ail  her  caigo^ 
and  cleared  at  the  Custom-house  at  London^  the  Attor- 
ney-General would  not  have  demurred,  but  taken  issue 
on  die  question  of  fiu^t,  and  let  the  law  arise  afttfwards. 
II  That 


Williams- 
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That  case  therefore  was  notlike  this.    Whether  a  writ ' 

of  error  should  be  granted,  must  depend,  like  the  de-  ^ 

murrer,  on  the  facts  stated  on  the  record,  which  merely 

stated  the  putting  of  the  goods  on  board  to  be  exported    Mabshall, 

at  a  future  time ;  but  in  the  present  case  every  thing 

was   done  which  was  to  be  done  by  the  ship  before^ 

sailing.     It  is  merely  for  security  that  the  payment  of 

the  drawback  is  deterred  till  the  cocket  is  given  at 

Gravesendf  but  if  a  ship  were  to  be  lost  between  Xon- 

don  and  Gravesendj  it  does  not  therefore  follow  that  she 

should  not  have  the  cocket     If  the  legislature  had  fixed 

S/ieemess  for  the  place  of  paying  the  drawback,  it  might 

with  equal  reason  be  said,  that  ships  within  the  body  of 

the  counties  of  i&«/ and  i555ftr,  as  they  are,  till  they 

have   cleared  Orfordness,  and  the  Northforetandy  have 

not  yet  sailed.  A  vessel  in  ballast  calls  not  at  Gravesend 

ibr  a  cocket ;  nor,  if  the  goods  exported  do  not  entitle 

the  exporter  to  a  drawback,  need  a  laden  vessel  call  for 

a  cocket.     In  many  cases  of  licences  to  import,  it  has 

been  held  that  the  party  is  protected,  though  the  ship 

do  not  arrive  till  long  after  the  licence  has  eikpired ; 

nay,  in  some  cases  the  protection  has  continued  where 

the  ship  had  never,  as  in  Effurth  v.  Smith  (a),  begun  her 

Toyage  till  the  whole  time  was  expired.      Here,  if  the 

ship  had  cleared  and  passed  Gravesend^  on  the  9th, 

only  three  days  earlier,  she  would  have  been  in  good 

timcy  within  the  decisions  on  the  homeward  licences. 

She  not  only  cleared  the  Custom-house  on  the  9th,  but 

sailed  from  London  on  the  9th.     Iii  alt  cases  of  not 

importing  within  the  time  of  the  licence,  the  party  might 

get  a  renewal  thereof.^ 

GiBBS  C.  J.  The  cases  of  outward  and  homeward 
licences  are  not  at  all  alike.  In  the  first  place,  the  new 
licence  obtained  here  would  not  operate  upon  the  acts 

I  i  a  that 
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thlrt:{Mi8^  in  the  Intervd  betwatn  the  eaqcimtioii  Af  tbc 
old  lictece  and  the  cMUBencemeiit  of  the  new  cne. 
This  difficulty  did  arise  ia  one  case.  In  tbeiiextplace^ 
MAiiiaiALL.  ^®  piurties  here  caiwat  know  what  is  pasipig  in  the 
minds  of  the  navigators  abioa^  nor  what  the  reaiQDs 
were  fin*  their  oondoct. 

(^)  For  the  judgment  of  tbe  Courts  ne  /or/.  475. 


May  t6* 


TULLOCH  V.  BOTD. 


A  licence  to      HTHIS  was  an.  action  upon  a  policy  of  imuranee  st 

f*P*^  "*"•*  and  from  London.    Upon  the  trial  of  this  csiiae  at 

De  more  * 

strictly  con*      Guildhall^  at  the  sittings  after  Trinity  term,  1816,  be- 

formedtothan  fpre  GiAfts  C.  J.,  itwas  proved  that  the  Plaintiff  had 

import.  procured  a  licence  from  the  King  in  council,  wherebji 

Licence  for   after  reciting  that  the  Plaintiff  had  represented  on  be- 

twoTw»elf,.  half  of  himself  and  other  JJriVwA  merchants,  that  hehsd 
njiTigatea  m  »      *.  •  ' 

'  any  manner,     purchased  two  vessels  for  the  purpose  of  trading  be- 

and  tailing  un-  tween  this  kingdom  and  Holland,  and  prayed  His 
topr^ed^'  Majesty's  licence  for  six  months,  permitting  the  said 
from  England  vessels,  navigated  in  anjr  manner,  and  sailipg  under  aoy 
^^'^fficd  ^  ^  proceed  from  any  port  oi  England  to  any  port 
goodst  to  on  the  coast  of  HoUand,  with  indigo  and  other  goods 

cruize  from  one  allowed  by  the  order  of  council  of  i  ith  November^  1807, 
landXA  an-'  ^  ^  exported,  with  permission  to  cruize  without  mo- 
o«lier»  to  land  testation  from  one  port  of  the  coast  of  HolUindi  to  an- 
or  load  part  of    ' 

their  cargoes  at  one  or  more  places^  as  might  be  most  anitabie,  and  hsfii^  con- 
pleted  their  cargoes  of  specified  goods,  to  proceed  with  die  same  to  Bt^gkni,  the 
licence  to  be  reiyewed  on  application  by  the  parties  at  the  return  from  och  voyagey 
during  ax  months.  The  exporter,  fearing  the  ingibnce  of  the'  gofcbttseaf  is 
Holland,  where  his  trade  was  contraband,  dekycd  to  export,  until  after  tbe  ex« 
piratbn  of  six  months,  and  then  sailed  and  was  lost.  Held,  that  the  parties  bdqg 
in  this  country,  and  not  applying  for  a  renewed  licence,  the  adventure  was  not  le- 
galized by  the  original  licme ;  and  aa  assurance  thereon  was  vokL 

.  other, 
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atker»  and  toload  or  land  part  of  their  cargoes  at  on^  or 
moreplaoes  as  langht  he  most  suitable ;  and  having  com- 
pleted then:  inward  cargoes,  consisting  of  wdi  goods  as 
were  allowed  by  that  order  to  be  imported*  to  proceed 
with  the  same  to  any  port  in  JSi^taki;  the  Crown  granted 
permission  to  such  two  vessels,  laden  as  aforesaid,  to 
make  one  voyage  and  return  to  any  port  of  this  king^ 
dom  NorA  ot.Dcfoer,  on  condition  that  the  names  and 
tonnage  of  the  vessels  should  be  indorsed  at  the  back  of 
that  licence  at  the  time  of  clearance:  that  licence  to  be 
renewed^  on  implication  by  the  parties  at  the  return  to 
Ibis  kingdom  from  each  toyage  during  the  tenn  of  six 
moQths  from  that  date^  7d  Jufyf  i8o9.  The  PhdntifP's 
diip  cleared  outwards  at  the  Custom-house  on  19th  i>* 
cemieTf  1807 :  he  about  that  time  received  advices  that . 
tbedotiofUers  on  the  coast  cSHoOand  were  very  vigilant^ 
and  the  state  of  things  very  bad  abroadt  the  Phuntiff 
therefore  detained  the  ship  and  cargo  until  i^hjanuaryf 
18089  when  the  ship  sailed,  the  licence  being  then  «x«- 
pired  and  not  renewed.  On  the  2oikJdfWMy,  she 
cleared  at  Qrasoesend^  she  sailed  and  was  captured. 
Giibs  C.J.  thought,  that  in  this  case,  where,  the  vessel 
having  her  papers  on  board,  the  assured  had  chosen  to 
delay  her  on  account  of  the  danger  which  he  i^pre- 
hended,  he  was  not  entitled  to  the  benefit  of  the  ex* 
pired  licence  as  if  it  were  still  existing ;  and  here^  ioaa- 
much  as  the  ship  had  not  even  sailed  from  London 
when  the  licence  eiqnred,  he  thou^t  it  was  a  case 
dearly  not  within  the  protection  of  the  licence,  and 
directed  a  nonsuit. ' 

Skqtierd,  Solkutor-General>  in  Mkhadmas  term  hist, 
moved  fSox  and  obtained  a  rule  nisi  to  set  aside  the  non- 
auitaDdhaveanewtriaL    HecitedJg^Av.<Sm<Y«(a) 

{a)  Ante,  V.  329. 

lis  and 
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1817-  luid  William  v.  Marshall  {a)  He  contended  that  wb^ 
ther  the  circumstance  that  the  ship  had  not  performed 
faer  voyage  within  the  time  prescribed  by  the  licence^ 
arose  from  her  not  having  completed,  or  from  her  not 
having  begun^  her  vd^ge  within  the  time,  made  no  dif- 
ference in  the  principle:  this  doctrine  had  been  recog- 
nized in  Williams  v.  MarshalL  And  whether  her  delay 
was  occasioned  by  an  inevitable  cause,  or  a  justifiable 
cause,  in  all  actions  on  policies  was  immaterial.  DriscoU 
v.  Passmore.  {b)  There  is  no  sound  foundation  for  the 
distinction  whether  the  ship  be  abroad  or  at  home  when 
the  licence  expires.  A  British  merchant  has  always  the 
same  opportunity  to  apply  for  a  prolonged  licence  to 
come  home^  •  as  for  a  prolonged  licence  to  sail,  but  it 
has  never  yet  been  held  necessary  so  to  do.  In  J^iffik 
V.  Smith  there  was  abundant  time  for  saeh  an  appiica- 
tion,  and  so  is  there  in  all  cases  where  the  licence  em- 
pires before  the  ship  arrives.  The  Plaintiff,  therefore^ 
brings  himself  within  the  spirit  of  the  same  excuses  for 
not  literally  observing  the  licence,  which  have  been 
there  admitted.  In  the  greater  part  of  these  cases  the 
ship  has  been  coming  to  England.  In  the  case  of  the 
Marsj  in  the  Court  of  Admiralty,  not  reported,  it  is  said 
that  the  ship  bad  not  sailed  when  the  licence  expired, 
yet  the  Ck)urt  of  Admiralty  ordered  restitution  of  the 
ship  and  cargo. 

The  Court  expressed  a  desire  tfakt  the  circumstances 
of  that  .case  should  be  ascertained  and  fully  stated: 
without  that  authority  there  was  nothing  but  the  strong 
desire  they  felt  to  protect  an  insurance  effected  witboat 
firaud,  which  could  make  them  hesitate  a  moment  in 
refusing  this  application.  Ttiey  granted  a  rule  nid 
upon  the  terms  that  the  case  should  be  made  a  spedal 
verdict 

(a)  See  the  list  cate,  anir,  468.         (S)  iBoi,  t^Puil.  zoo. 
Mad  also  anUf  VI.  390. 

Lens 
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'  Lens  and  Best  Serjts.i  on  a  former  day  in  this  term,  1817. 
shewed  cause  against  this  rule.  This  case  is  one  where*  L,  -  _ 
the  merchant  detains  the  ship  upon  his  own  discretion  ^. 

and  views  of  convenience^  constituting  himself  the  sole       Boyd. 
judge  whether  the  licence  shall  last  longer.     One  of  the 
reasons  for  the  delay,  proved  at  the  trial,  was,  that  it 
was  prudent  to  have  dark  weather  for  this,  which,  as  to 
the  enemy,  was  a  contraband  voyage ;  so  that  the  assured 
foresaw,  for  weeks  beforehand,  whether  he  should  want  a 
renewal  of  the  licence.    And,  by  a  clause  in  the  licence^ 
the  licence  is  to  be  renewed  after  every  trip,,  though  it 
gives  six  months'  time  to  make  one  voyage.  This  is  not 
merely  a  private  case :  it  is  a  general  concern  to  pre- 
serve our  shipping;  and  though  the  owner  may  chusfe  to 
risk  his  ship  on  an  enemy's  coast  in  light  nights,  yet  the 
goviemment  is  interested  in  preventing  the  loss,  and 
chusea  to  exercise  a  check.     The  case  of  TTie  Attorney*  * 
General  v.Poughet  (a)  does  recognize  a  principle  which 
applies  here,  but,  independently  of  that  authority,  this  is  ' 
a  much  stronger  case  than  WilUams  v.  Marshall^  and 
the  assured  cannot  take  a  month  after  the  expiration 
the  licence  before  he  makes  his  voyage. 

Shepherd^  SoUcitor-General,  (and  Vaughan  Serjt.  was 

with  him,)  endeavoured  to  support  the  rule.  The  clause 

for 'renewal  of  the  licence  before  a  second  voyage  makes 

no  di£R?rence  in  the  liberal  construction  which  ought  to 

prevail  as  to  the  first  voyage.    It  is  agreed  that  a  party 

cannot  unreasonably  and  capriciously  extend  his  licence 

U)  any  other  time. 

Cur.  ado.  vuit. 

Williams  v.  Marshall. 
TuLLOCH  ».  Boyd. 

CbBBS  C.  J.  now  delivered  the  decision  of  the  Court 
In  the  former  of  these  cases  it  is  unnecessary  to  give 

{a)  Sisce  reported,  %  Prim  jSl- 

I  i  4  judg- 
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181 7«       judgment^  for  we  already  have  given  it;  but  iii  the 

^  "/"    ^     case  of  TuUoch  v,  Boyd,  we  were  informed,  that  the 

Williams    ^^^  learned  Judge  who  presides  io  the  Court  rf 

Mamhall.   Admiralty,  had  just  then  decided  the  reverse  in  that. 

Court.     We  therefore  opened  the  rules  in  both  thoe 

causes,  for  further  argument:  no  such  case,  howevOf 

has  been  presented  to  us,  and  there  is  no  reason  to 

desert  our  former  judgment;  and  the  rule  in  both  cmm 

must  be 

Discharged. 


Maj  i6. 


MiMHAM  V.  LaNGHORN*. 
If  a  Defendant, 

inoTingfor        DJSSTSeijt  moved  to  set  aside  a  mlediich  hsd 
btSr^*a"  ^n  obtamed  for  costs  for  not  proceedVag  ta 

aonjoit  for  not  trial  pursuant  to  notice :  his  ground  was,  that  the  D0- 

proceedmgto    fe^j^^  ^ad,  before  moving  for  that  rule,  mo^*^ 
tnal»  omits  to  .  ^  . 

<4)tiiii,  in  the    judgment  as  m  the  case  of  a  nonsuit. 
disposal  of  that 

fol^io^P^'        ^^^*^^  Seijt  now  shewed  cause.     TTic  pla^tif 
cecding  to  trial,  was  under  terms  three  times  peremptorily  to  ti7  hi* 
he  cannot,        ^^^^^      j^  Jordaine  v.  Sharp  ia)  it  was  held,  that  the 
,  after  that  rule  ,..,!.      J^J^t 

is  discharged,    right  to  costs  for  not  proceeding  to  trial,  and  tb«  "e" 

obtain  a  scpa-  to  judgment  as  in  case  of  a  nonsuit,  may  be  dis^^***^ 
[h^"?«ti'  together,  but  no  doubt  is  there  expressed  that  ^^ 
motion  might  be  made  separately.  It  was  hard*  ^ 
when  the  Court,  upon  the  Defendant's  former  in^*** 
for  judgment  as  in  case  of  a  nonsuit,  thought  fit  to  eSt^^ 
to  the  Plaintiff  a  third  indulgence^  on  a  peremptoiy  ^ 
dertaking  to  try,  on  payment  of  costs,  as  a  con^^ 
precedent,  under  which  the  Defendant  had  receive^  . 
costs  of  that  application,  he  should  not  also  recei^^ 
costs  of  not  proceeding  to  trial. 

(tf)  s/r.JJ/.a8o. 

13  ^ 


MiMHAM 
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Sest  Serjt  in  support  of  his  rule^  urged  that  on  the  1817* 
discharge  of  the  former  rule  the  Plaintiff  had  already 
paid  the  Defendant  the  costs  which  he  then  asked  for^ 
and  which  were  then  taxed  by  the  prothonotary.  Either  Lavohorn. 
upon  that  occasion  the  Defendant  asked  for  the  costs  of 
not  proceeding  to  trial,  and  the  Court  under  the  cir* 
cumstaqces  refused  th^m,  or,  if  he  did  not  ask  for  them, 
it  was  strong  evidence  that  he  had  no  right  to  them ; 
but  after  ail  the  costs  which  the  Defendant's  rule  asked 
had  been  taxed  and  paid,  the  Defendant  ought  not,  be- 
hind the  Plaintiff's  back,  irregularly  to  draw  up  a  side- 
bar rule  for  costs  for  not  proceedhig  to  trial  pursuant 
to  notice. 

GiBBS  C  J.  The  Defendant  havihg  obtained  a  rule 
for  costs  for  not  proceeding  to  trial  pursuant  to  notice^ 
the  Plaintiff  applies  to  set  this  rule  aside,  as  contrary 
to  the  practice.  In  the  case  of  Clarke  v.  Simpson  (a) 
tbis  subject  was  fully  considered.  The  doctrine  therein 
laid  down  by  the  Court  certainly  goes  to  this,  that  a 
Defendant  cannot  move  for  costs  for  not  proceeding  to 
trial,  after  moving  for  judgment  as  in  the  case  of  a 
nonsuit.  By  the  practice  of  the  Court,  therefore^  the 
Drfendant  might  apply  either  for  the  costs  of  not  pro- 
ceeding to  trial,  or  for  judgment  as  in  the  case  of  a 
nonsuit.  Whichever  way  the  latter  rule  is  disposed  o^ 
it  includes  the  consideration  of  the  costs  of  not  proceed- 
ing to  trial  It  has  happened  that  by  the  fiiult  of  some 
one,  perhaps  of  the  Court  (ft),  the  Defendant  has  not 

(a)  Jinte^  IV.  591.  acts,  without  an^  particular  di- 

{b)  It  it  conceived  there  was  rection ;  it  is  only  necessary  that 

im  amission  on  the  part  of  the  the  attorney  shduld  take  care  to 

Court,  which   does  not  usually  have  the  rule  properly  drawn  up> 

express  Its  judgment 'on  this  part  and  to  that  cnd»    ^ould  bring 

of  the  mle ;  nor  u  it  requisite,  before  the  officer  the  facts  of  his 

for  it  is  a  point  of  practice  fa-  having  incurred  costs  of  prepar* 

miliar  to  the  officer,  on  which  he  ing  for  trial 

had 
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had  the  full  justice  to  which  he  was  entitled ;  but  he  had 
no  right  to  draw  up  this  side-bar  rule  without  noticet 
But  notwithstanding  that  costs  usually  abide  the  event 
Languohn.  of  motions  for  irregularity,  yet  in  this  peculiar  case  I 
think  that  though  the  Plaintiff's  rule  ought  to  be  abso- 
lute^ it  ought  so  to  be  without  costs. 

Rule  absolute. 


-*%  i6.      Peele  and  Others,  Assignees  of  Waddingtok, 
a  Bankrupt,  v.  Northcote. 

Where  a  bro-    HPHIS  was  an  action  of  indebitatus  assumpsU,  brought 
ker,  indebted     '  A    ^  ,•  .  r      i.  •        /.  •   ^.irance 

for  premiums  *^  recover  divers  premiums  of  poliaes  of  iitfOJ*"*^ 

of  insurance  subscribed  and  caused  to  be  subscribed  by  JVaddi^^^ 
TubS^d  by  *  bankrupt,  befor^  his  bankruptcy,  for  the  Defc^idante- 
an  underwriter  The  Defendants  gave  notice  of  a  setoff.  Tb^  ^^* 
h^tlfy^^  was  tried  at  Guildhall,  at  the  sittings  after  ^^^^ 
nipt!  hid  a  ^/  ^™»  '8i(J,  before  GibbsC.3.  It  was  Bdmitte^  ^^ 
credere  com-      JVaddington,  who  was  declared  a  bankrupt  u**^^  * 

mission  on  one  commission  dated  2jth  MarcA,  i8rc,  had  before  to 
or  tne  pouciety  *  *  j» 

effected  in  the  bankruptcy  underwritten  policies  for  the  DefeO*^^^ 
name,  not  of  ^ho  acted  as  well  in  the  character  of  insurance  br^^®^ 
of^thra^^urcd,  **  effected  policies  on. property  of  their  own;  a**^  ^ 
and  expressed  Defendants  were  indebted  to  him  at  the  time  ^^ 
^^^"^^  bankruptcy  in  216L  for  premiums^  and  he  was  iad^^^ 
^hereon  a  loss  ^^  them  in  returns  of  premiums  before  then  all^  . 
happened  be-  on  several  policies,  in  SiL  95.  2d.  One  of  the  pol*^^ 
I^tc^the"*'  was  effected  on  7th  Naoember,  1814,  by  the  Defen^*^^ 
broker  not        as  the  brokers  for  Bro/wn,  Weston^  and  Co^  aa^ 

bring  intrusted  bankrupt,  by  Moimsher,  his  agent,  subscribed  it  for  ^*^ 
witn  tne  cus»  ^  f^ 

tody  of  the       The  pohcy  expressed  that  Brcwn,  Weston^  and  O'* 
policy;  though 

the  broker  paid  liat 

the  loM  to  the  assured  before  the  commistbn,  Held  that  he  coold  not  wtt  o^  ^^ 
loss  against  the  premiums  due  to  the  assignees  of  the  bankrupt. 
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themselves  and  as  agents,  as  well  in  tbeir  own  name,  as  1817. 
in  the  name  and  names  of  all  and  every  other  person,  to 
.whom  the  same  did,  might,  or  should  apppertain, 
efiected  that  insurance  from  Stockholm  to  Pemambuco^ 
on  the  Prince  Oscar^  with  liberty  to  touch  and  stay  at 
any  ports  whatever ;  next-  after  which  passage  followed 
a  declaration  that  <<  it  was  agreed  that  the  broker 
shoald  guarantee  the  underwriters  thereon,  without 
prejudice  to  that  insurance."  The  goods  insured  by 
that  policy  were  shipped  on  board  the  Prince  Oscars 
and  Brawn^  fVeston,  and  Co.  were  interested  therein  to 
the  full  amount  of  the  money  insured  thereon.  A  loss 
o^  97^*  3^-  3^*  P^  ^^^-  on  those  goods  happened  on 
28th  February^  1815,  which  had  been  adjusted  by  all 
the  underwriters  with  the  exception  of  the  bankrtkpt, 
bj.  whom  it  had  not  been  adjusted,  further  than  by  the 
following  memorandum  indorsed  on  the  policy,  by 
Mounsker^  as  his  agent,  subsequent  to  the  bankruptcy, 
▼iz.  ^'  Admit  to  prove  194/.  6s,  6d.  under  the  estate  of 
IL  Waddington^  W.  Mowisia\  It  was  proved  that  the 
Defendants  had  in  August  and  September  preceding 
paid  Brcrnn  and  Weston  very  considerable  sums,  in- 
cluding the  loss  in  question.  It  was  proved  that  the 
policy  (which  was  not  effected  in  the  name  of  the 
broker)  remained  in  the  hands  of  the  assured;  and 
the  Defendants  never  had  the  custody,  of  it  until  the 
atsnred  called  for  and  received  the  loss  from  the  De- 
fendant; and  upon  enforcing  the  contract  of  guaranty 
against  him,  they  sent  him  the  policy.  Under  these  cir- 
cumstances the  Plaintiff  insisted  that  the  Defendant 
was  not  entitled  to  set  off  this  loss  against  the  pre* 
mioms  due.  Gibbs  C.  J.  thought  that  the  Defendant 
shewed  no  pretence  to  entitle  him  to  a  set-ofl^  except 
his  ccHnmisBion  del  credere^  which  he  thought  was  not 
attended  with  that  effect,  but  he  reserved  that  pointy 
sutject  whereto  the  jury  found  a  verdict  for  the  Plaintiff 

for  134^.  105.  lod. 

Vaughan 
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Vaughan  Serjt,  in  Michadmas  term,  1816,  obtuied 
a  rule  nisi  to  set  aside  the  verdict  and  nter  a  nonsiut 
He  cited  Grape  v.  Dubois  (a),  Bize  ▼.  Diehtuonifi^  vak 
WienhoU  y.  Bcberts  {c\  wherein  Lord  EUenbonmgjk  C  h 
k  reported  to  have .  said,  that  a  ^  broker  with  a  id 
credere  commission  may  be  looked  upon  as  the  owner 
of  the  policy;  and  he  being  answeraUe  to  the  insured 
for  the  loss,  the  amount  may  be  considered  as  due  ta 
him,  and  may  be  set  off  in  an  action  brought  muoA 
him  by  the  underwriter  for  premiums.''  He  also  moffcd 
this  as  a  case  of  mutual  credit 


OxBBS  C.J.  I  haye  heard  Iiord  BUenboraug^  oter 
and  over  again,  state  (e/),  that  he  never  could  oopcdfe 
how  a  contract  by  a  broker,  that  an  .assurer  should 
fulfil  his  agro^ment^  could  make  any  difference  id  the 
contract  between  the  assurer  and  the  assured.  The 
Defendant  is  completdy  shut  out  from  taking  the 
ground  of  mutual  credit  by  bis  own  statonent  The 
policy  is  not  effected  |n  ,the  name  of  the  broker,  nor 
left  in  his  custody. 

Role  nisi* 


{a)  z  TermR^,  11%.  In  Grovi 
V.  Dubouf  BuJltr  J.  is  made  to 
tay»  <^  I  remember  many  actionc 
brought  at  GsuJdl^U  »gaiM  bro* . 
kers  with  commissiopt  del  ere^ 
dere^  and  I  never  heard  any  in- 
quiry made»  in  such  tases,  whe- 
ther there  had  betn  a  previoua 
demand  and  refusal ;  and  I  ean 
venture  to  nay  that  such  it  not 
^e  practice.^ 

Has  it  ever  occurred  to  any 
lawyer  of  the  deepest  learning,  or 
most  extensive  experience  at 
GuHdMl,  of  the  prfsent  di^y,  (o 
have  known  such  an  action  tried, 
or  to  have  ever  seen  such  a  de^ 
daradon?  (and  the  jdioanuiit 


sorely  be  a  special  action.)  It 
would  be  important  to  know^ 
whether  the  dedaration  does  Dot 
aver  that  the  pnndpil  fau  f^ 
fused  to  pay.  Must  not  tlierii^ 
to  recover  against  the  broker 
exist  only  in  failure  of  tbe  an- 
derwriter's  raying  ?  Npbo^ybaf 
ever  been  able  to  find  oat  any 
instances  of  the  practice  above 
suted* 
'    {b)  Uid.2%S' 

(0  aG^m^.586. 

{d)  He  is  so  reported  mCnh 
mh^  V,  J^wmstert  i  Mmdf  & 
Sekif»4^  and  Kcsterr^S^u^ 
a  Matde  ^  Se1<w.  lii.  ^ 
1  ParL  htt.  pk  edit.  4^ 

Lens 
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.  Lem  Serjt.  now  shewed  cause  again^  this  ilde«    The        181 7. 
Defieodants'  guaranty  does  not  so  make  the  Defendants     ^*  "^^^  "^ 
patties  to  the  contract,  that  they  can  set  off.  As  brokers,  ^^ 

after  they  have  once  effected  the  policy,  their  duty  is  at  an   Nortuoote. 
eadf  they  have  nothing  further  to  do  with  the  policy,  or. 
the  lots.    This  guaranty  creates  no  relaticm  between  the 
broker  and  the  underwriters,  it  merely  gives  the  assured 
a  light  to  call  on  the  broker  to  make  good  that  losa 
which  the  underwriter  is  unable  to  satisfy.    It  is  a  bi- 
lateral agreement;  and  though  between'the  underwriter 
and  assured,  it  is  not  to  avoid  the  insurance^  yet  it  formsi 
no  contract  between  the  underwriter  and  the  assured. 
When  a  policy  is  left  with  a  broker  with  consent  of  all 
parties,  that  he  may  receive  such  losses  ^  happen,  it  gives 
him  a  lien  on  the  policy,,  and  in  case  of  a  bankruptcy 
may  constitute  an  item  of  mutual  credit,  but  this  case  is 
stripped  of  all  circumstances  except  the  relative  situation 
of  the  different  parties :  the  mere  appearance  of  a  gua- 
ranty  is  not  sufficient  to  enable  the  assured  at  once  to 
resort  to  the  broker.     It  is  immaterial  that  the  ac^ust- 
ment  was  since  the  bankruptcy*     The  loss  was  before 
the  bankruptcy.     The  Plaintiff  does  not  contend  that 
the  mere  adjustment  would  alter  the  right,  neither  is 
the  express  date  of  the  act  of  bankruptcy  materiaL 
Various  cases  are  on  this  question  collected  in  the  sys- 
tem of  the  law  of  marine  insurances,  (a)      They  all 
^ew  that  it  Is  necessary,  in  some  shape  or  other,  either 
by  shewing  that  the  broker  is  the  person  interested,  or 
that  the  policy  is  underwritten  in  his  name,  to  connect 
liim  with  the  party.     Against  the  payment  of  the  pre- 
mium, he  has  in  the  character  of  agent  nothing  either 
to  set-off  or  deduct ;  as  to  the  purposes  of  the  policy  he 
continues  a  mere  agent  throughout.    The  opinion  in 
Grade  v.  Dubois^  that  a  commission  del  credere  makes  a 
right  ojT  set«ofi^'  ha»  been  ov^rruledL   Nothing  here  gives 

.  iH«>  t  ^^^  7th  edit.  39.  to  «M^ . 

the 
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a  loM  tnkM  places  the  efiect  whereof  k  to  crette  a 
debt  between  the  broker  and  the  assured ;  for  tbioofji 
the  broker  is  answerable  only  in  the  second  instanoe^ 
yet  with  this  assent  the  assured  can  resort  to  him  in 
the  first  mstancei  before  he  has  applied  to  the  piin- 
dpal*  Grooe  v.  Dubois  and  Bize  ▼•  Dickason  go  to 
that  eottebt  In  WitnhoUv.  Roberts  Lord  Elknbormi^ 
recognizes  the  same  doctrine.  Under  these  ciraun* 
stances^  this  is  dearly  a  mutual  credit,  and  is  a 
defence. 

Lens  replied,  on  WienhoU  v.  Roberts^  that  the 
expression  in  the  regortj  that  the  broker  had  under* 
written  a  policy  to  the  Defendant^  rendered  the  sense 
doubtful,  whether  the  broker  himself  was  not  party  to  the 
policy,  and  so  that  case  came  within  the  other  ch»  of 
cases;  and  Lord  JBIfendorot^i's  proposition  there^^  that  a 
broker  with  a  dd  credere  commission  may  be  looked  upon 
as  the  owner  of  the  policy,"  must  be  understood  as  said 
of  that  particular  case  where  the  broker  had  iosnred 
in  his  own  name,  otherwise  it  cuts  up  by  the  roots  the 
doctrine  of  Cumming  r.  Forrester^  and  all  these  other 
similar  casesr 

Cwr.  aixh  vuli. 

'■  GiBBs  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  is  a  question  whether  a  broker  had  a  right  to  set 
off  a  loss  against  premiums  of  insurance  due  to  the 
assignees  of  a  bankrupt  upon  policies  subscribed  by 
him  before  his  bankruptcy.  The  facts  were^  that  the 
broker  was  to  guarantee  all  the  underwriters  for  a 
del  credere  commission,  and  was  therefor^,  it  is  quite 
dear,  liable  only  in  the  second  instance  to  make  good 
the  loss  ia  case  a  loss  should  arise.  Before  the  bank- 
rupt^ of  the  assured,  the  broker  was  called  on  to  pay 
the  loss  to  him,  and  did  pay  it ;  and  the  question  i% 
whether  this  be  either  a  mutual  debt  existing  at  the 

dme 
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timeof  ihe  bankruptcy,  or  a  nrataal  credit.    That  it       1S^17« 
*iras  not  a  mutual  debt,  is  dear  from  this  circumstance ; 
it  had  not  been  paid  before  the  bankruptcy.    The  only 
question  therefore  is,  whether  it  was  a  mutual  credit. 
If  this  p^iMy  liad  been  effected  in  the  name  of  the 
broker,  it  m'fght  have  ranged  itself  under  a  class  of 
cases,  which  have  been  decided,  whether  rightly  or 
not,  I  do  not  now  say :  if  it  had  been  left  in  the  hands 
of  the  broker,  it  would  have  ranged  itself  under  another 
class  of  decided  cases.  But  the  broker  pays  this  loss  simply 
on  biacommission  del  credere  j  and  leaving  the  case  there, 
we  think  it  quite  clear,  that  it  is  ndther  a  mutual  debt,  nor 
a  mutual  credit     But  what  is  supposed  to  distinguish 
this  case  firom  all  others,  is^  that  the  underwriters  are 
parties  to  the  agreement  by  which  the  broker  guarantees 
to  the  assured  the  solvency  of  the  underwriters.    Hiat  * 
is  a  trust,  it  is  argued,  given  to  the  brdser ;  and  that  if' 
the  broker  pays,  he  has  his  action  on  the  agreement  of 
the  underwriter,  to  recover  back  that  sum. from  him. 
That  question  depends  on  the  oonittructioii  of  this  in- 
strument    The  broktf  is  agent  for  both  parties  to 
certain  purposes,  but  with  reqpect  to  guaranteeing  the 
underwriters,   no  one  h  interested  in  that  but  the 
assured,  who  pays  him,  for  so  doing,  his  commission 
del  credere.    The  broker  does  hand  over  to  the  assured 
a  policy  containing  a  memorandum  that  the  broker  will 
guarantee  the  underwriters,  but.no  one  b  interested 
thereiii  except  the  assured,  and  the  instrument  is  only 
to  be  consider^  as  evidence  of  an  agreement  between 
the  broker  and  the  assured,  and  the  case  stands  on  the 
conunon  circumstance  of  money  paid  by  a  broker  to 
the  aaanred,  under  a  commission  dd  credere,  and  under 
those  circumstances  we  think  the  broker  is  not  entitled 
to  set  off  these  premiums  against  the  losses  due  firom 
the  underwriter;  the  rule  therefore  must  be 

Discharged* 
Voi^VIL  Kk 
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^^y  '^  Johnson  v.  Clay. 

Upon  aT>are  HPHE  Plaintiff  declared  in  debt  few  two  years'  wt, 
SrpT^mt of  ^3i'-»  due  25th ZX?c.  i8is*  Pending  that  acriou, 
money,  the  the  Defendant  tendered  8(S/.  rent*  The  re^dae  bad 
Dcfendantmay  ^^^  -j  .  j^j^  assignee  of  the  lease.  The*  Plaintiff 
plead  a  tender.   ,.  ,     ,  ^ 

Whether,      discontinued  that  suit,   and  commenced  the  preseot 

on  a  plea  of  action,  which  Was  covenant,  for  the  same  rent  The 
Defendant's  Defendant,  as  to  145A,  parcel,  pleaded  payment, 
perpetual  rea-  and  as  to  86/.,  residue,  he  pleaded  that  the  Plaintiff 
Setra^^^bL  ^f^^  "^'  ^^  recover  any  d&magCB^  by  reasoaof  the 
non*paynient  tliereof,  because  the  Defendant,  from  the 
time  when  it  became  due,  hitherto^  had  been,  and  still 
was,  ready  to  pay;  and  that  on  a  certain  day  after  it 
became  due,  and  before  the  commencement  of  tUi  suft, 
to  wit,  tithjune  18 16,  he  tendered  that  sunu  The 
Plaintiff  replied,  that  the  Defendant  had  not  slvap 
from  the  time  when  tliat  sum  became  due,  been  ready  to 
pay ;  but  that,  on  the  contrary,  after  the  time  when  the 
xfioncy  became  diie,  to  wit,  on  20th  Jamuay  x8i6,  h^ 
the  Plaintiff,  (not  saying  whether  after  the  tander,  or  be- 
fore the  tender,)  demanded  payment,  and  tbeDeGuidint 
refused.  The  Defendant  rejohied  that  that  sum  was 
not  demanded  by  the  Plaintiff  in  manner  alleged.  The 
Defendant  joined  issue  thereon,  (a)  Tlie  cause  wastiied 
at  the  sittings  after  Trinity  term,  1816,  before  GiM»  (XJ. 
when  the  Plaintiff  produced  no  proof  of  a  demand, 
except  the  two  actions ;  the  one  or  the  other  rfwhichj 
he  contended,  amounted  to  a  demand  subsequent  to  the 
tender  i  but  the  learned  Judge  who  tried  the  cauic^ 
held  that  neither  of  them  constituted  a  subsequent  de- 
mand, and  directed  the  jury  to  find  that  issue  for  the 
Defendant. 

(a)  On  the  validity  of  this  plea,  see  z  fFhuB  Saimd,  ^3«a  fi«i^ 
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Vaughan  SerjU,  in  Michadmas  term,  obtained  a  role 
11151  to  set  aside  the  yerdict  and  have  a  new  trial, 
and  wa%  with  BestSeryi^  now  called  upon  to  support 
the  rule. 

The  Courtj  not  dwelling  on  the  peculiarity  of  this 
plea,  which  parried  the  allegation  of  tender,  and  prof- 
fered an  issue  on  the  continual  readiness,  expressed  a 
clear  opinion^  that  taking  whichsoever  of  the  actions 
the  Defendant  pleased,  he  could  not  establish  the  fact 
of  a  demand  subsequent  to  the  tender;  for  the  first  ac- 
tion was  previous  to  the  tender,  and  the  second  was  the 
cause  in  judgment.  Whereupon  the  Defendant's  coun* 
sel  contended  only  that  a  plea  of  tender  after  the  day, 
in  covenant  for  the  payment  of  money,  was  bad.  It  was 
like  the  case  of  a  bill  of  exchange^  in  which  a  tender  was 
no  plea.  Hume  v.  Peploe.  (a)  So^  on  a  bond  payable  at  a 
certain  day,  a  tender  after  the  day,  at  common  law,  is 
bad.  Gile$  v,  Harris,  {b)  So,  if  he  covenants  to  pay 
on  a  given  day,  he  cannot  plead  a  tender  after  defiiult 
made  to  pay  at  that  day.  Tlie  averment  could  not  be 
tme,  that  the  Defendant  had,  ever  since  the  debt  ac- 
crued, been  ready  to  pay,  for  otherwise  he  would  not 
have  suifered  an  action  of  debt  to  be  brought  against  him. 

.GiBBsCJ.  I  should  be  sorry  that  it  should  be 
doubted  for  a  moment,  that  where  there  is  a'  mere  dry 
covenant  for  payment  of  money,  it  may  not  be  tendered. 
Suppose  a  covenant  for  rent,  and  three  or  four  quarters 
doe,  it  might  always  be  said,  that  an  action  had  accrued. 

BurrouqhJ.  a  tender  always  admits  the  cause 
of  action ;  it  only  goes  in  bar  of  damages. 

Rule  discharged. 

(a)  8JBar/,i68.  Giles  y.  Hart^     %  Salk»  6aa. 

{b)  Giles   y.Harrist   l  Lord    Comb,  a  A  3*    Cartb.  413-    ^^^h 

IUMjm*2S4*     &C.  by  name  of    SS^'   i%Mod.is%.  3  Salk.z^i. 
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May  17-  HiNDMARSH  V.  ChANDLER. 

If  a  minor       HPHE  Defendant,  who  was  a  minoFi  and  was  sued  as 

pears  by  attw^         adminutiatrix,    had  appeared  in  this  action  by 

ney>  the  Court  attorney,  and  BestSeqty  for  the  Plaintiff,  had  obuiivd 

•^*  ^^  ^  .     a  rule  nisi  to  set  aside  that  appearance^  and  that  the 

Plaintiff,  com-   Defendant  should  name  a  guardian,  and  appesr  by 

pel  an  amend*   guch  guardian. 

ment  of  the 

appearance  by 

subitiuiting  a        Pell  Seijt  shewed  cause  against  this  rule,  upon  an 

guardian.  aflSdavit  that  the .  letters  of  administration  were  »- 
,  voked,  in  consequence  of  the  discovery  of  the  De- 
fendant's infancy,  which,  until  lately,  had  not  been 
known  to  her  attorney;  and  that  administration 
durante  minori  tetate  had  since  been  granted  to  another. 
It  was  therefore  unnecessary  that  the  Defendant  should 
appoint  a. guardian  to  defend  a  suit  to  which  the  De- 
fendant was  no  longer  liable. 

Bestj  in  support  of  his  rule,  urged,  that  the  Defend- 
ant was  administratrix  when  the  suit  was  commenced, 
and  he  was  therefore  entitled  to  the  rule. 

Per  Ctaiam.  The  Defendant  must  appear  as  she 
ought  to  have  done,  by  guardian,  but  she  is  to  be  at 
liberty  to  plead  de  novo. 

Rule  absolute. 
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i8ir. 

Deane  v.  Clayton.  Maj  17. 

HTHE  Plaintiff,  in  Hilary  term,  54th  Geo.  3.  declared  The  Defend- 

in  this  court  in  case,  for  that  whereas,  before  and  at  *"^  ^"^  ®^" 

uer  and  oc« 
the  time  of  the  committing  the  grievance  by  the  Defend-  ^^^^^  ^  ^ 

ant,  as  hereinafter  mentioned,  the  Plaintiff  was  going  and  wood  adjoin- 
passing  in,  upon,  and  over  a  certain  wood,  or  parcel  of  ^  \  .j. 
land,  adjoining  a  certain  other  wood,  or  parceFof  land,  therefrom  by 
of  the  Defendant,  and  separated  and  divided  there-  *  ^^"^  l**** 
from  by  a  certain  mound  or  bank   of  earth,   in  the  ^^^  ^^  y^ 
parish  of  Leaoknerj  county  Oxford^  with  a  certain  dog  ing  a  sufficient 
of  the  Plaintiff  of  great  value,  (to  wit)   of  the  value  ^^""^^^ 
of  50/.,  and  he  the  Plaintiff  so  going  and  passing  in,  patung  fix>m 
upon,  and  over    the  first-mentioned  wood,  piece,   or  ^''iTIfl^  ""*^ 
parcel  of  land,  with   his  dog  as  aforesaid,  afterwards,  ant's  wood/ 

and  before  the  time  of  the  committing  of  the  grievance.  There  were 

public  foot- 
paths throogh 
the  Defendant's  wood*  not  fenced  off  therefrom.    The  Defendant,  to  preserve  hares 
in  his  wood,  and  t6  prevent  them  from  being  kffled  therein  by  dogs  and  foxes  that  came 
thereinto  in  purvoit  of  hares,  kept  iron  spikes  screwed  and  fastened  into  several  trees 
in  his  wood»  each  spike  hairang  two  sharp  ends,  and  so  placed  that  each  end  should 
point  ak)ng  the  course  of  a  hare-path,  and  purposely  placed  at  such  a  height  from  the 
ground,  at  to  allow  a  hare  to  pass  under  them  without  injury,  but  to  wound  and 
kill  a  dog,  that  might  happen  to  run  against  one  of  the  sharp  ends  thereof,  the 
spikes  b^gf  from  their  nature  and  positions,  adapted  to  effect  the  purpose  for 
which  the  Defendant  fastened  them  there  :  none  of  them  was  at  a  less  distance  than 
50  yards  from  any  foothpath,  and  some  were  from  150  to  160  yards  distant  there- 
from.    The  Defendant  kept  notices  painted  on  boards  placed  at  the  outtides  of 
some  parts  of  the  wood,  that  steel-traps,  spring-gjbns,  and  dog-spikes  were  set  in 
that  wood  for  vermin.  The  Plaintiff,  with  jB.'s  permission,  was  sporting  in  his  wood, 
with  a  valuable  pointer ;  a  hare  rose  in  his  wood,  and  was  pursued  by  the  dog 
thereout,  over  the  bank  and  ditch,  into  the  Defendant's  wood,  and  in  the  pursuit,  theie 
ran  against  one  of  the  sharp  spikes,  and  was  killed.     The  Pliintiff  endeavoured  as 
much  as  in  him  lay  to  prevent  his  dog  from  pursuing  the  hare  into  the  Defendant's 
wood,  but  was  unable  so  to  do.      The  Plaintiff  having  brought  an  action  upon  the 
case  against  the  Defendant  to  recover  a  compensation  for  the  loss  of  his  dog,  the 
Court  of  Common  Pleas  were  equally  divided  m  opinion  whether  the  action  were 
maintainable,  Oibbj  C.  J.  and  Dailaj  J.  holding  that  it  was  not,  and  Park  and 
Burrougb  Js.  holding  that  the  Pkintiff  was  entitled  to  recover. 

One  who  find^  game  on  his  own  ground,  cannot  justify  pursuing  it  into  the  land  of 
another. 

K  k  3  a  hare 
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2817.  A^A^^  sUrted  and  jumped  up  in  the  fir5t*maiti<Hied 
wood  or  parcel  of  land,  in  the  sight  and  view  of  the 
Plaintiff's  d<^'  and  the  hare  then  and  there  ran  in 
and  along  the  same  wood,  or  parcel  of  land,  over  the 
said  mound  or  bank  of  earth^separating  and  dividing 
the  same  wood  from  the  Defendant's  wood,  or  pared 
of  land,  and  unto  and  into  the  Defendant's  wood,  in 
and  along  a  certain  bare-path  in  the  same,  and  the 
Plaintiff's  dog  then  and  there  immediately  followed 
and  ran  after  the  hare,  in  and  along  the  first-men- 
tioned wood,  over  the  mound  or  bank  of  earth,  and 
then  and  there,  against  the  will  and  inclination  of  the 
Plaintiff,  ran  unto,  and  into  the  Defendant's  wood,  in 
and  along  the  said  hare-path  in  the  Defendant's  wood, 
in  pursuit  of  the  hare,  yet  the  Defendant,  wrong- 
fully, iAjuriously,  and  maliciously,  and  intendnig  to 
injure,  prgudice,  and  aggrieve  the  Plaintiff  in  this  be- 
half, and  to  wound,  kill,  and  destroy  hb  dog,  and  wholly 
to  derive  him  of  the  same,  wrongfully  and  injurionsly 
put,  placed,  drove,  and  fixed,  and  caused  and  pro- 
cured to  be  put,  placed,  driven,  and  fixed  unto,  and  into 
divers  trees,  and  pieces  of  wood,  standing  and  being 
in,  upon,  and  near  to  diver  parts  of  the  said  hare* 
path  and  other  hare-paths  in  the  Defendantfs  wood, 
divers  nails,  spikes,  and  iron  instrumenU  of  great 
length,  to  wit  of  the  length  of  two  feet  respectively, 
and  for  the  purpose,  and  with  the  intent  to  kill,  wound, 
and  destroy  any  dog  or  dogs,  running  in  and  along 
the  said  hare-paths,  or  either  of  them,  by  means 
whereof  the  Plaintiff's  dog  in  following,  pursuing,  and 
running  after  the  said  hare,  in  and  along  the  said 
hare-path  in  the  Defendant's  wood,  necessarily  and 
unavoidably,  and  with  great  force  and  violence,  xm 
and  was  forced  upon  and  against  the  said  naOs^  spikes, 
and  iron  instruments ;  and  thereby  the  dog  then  and 
there  became   and  was  greatly  lacerated^  wounded, 

8  and 
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and  iojiuedy  and  thereby  the  PlaindfTsdog,  beiagoftiie       I817. 
valae  aibresaid,  afterwards  died,  and  became  and  was 
wholly  lost  to  the  Plaintiffl     There  were  other  counts, 
which  it  is  not  material  to  state.      The  Defendant 
pleaded  not  guilty. 

This  cause  was  tried  at  the  Oxford  spring  assizes,. 
18 14,  before  Dallas  J.,  when  a  verdict  passed  for  the 
Plaintifl^  damages  15/.,  subject  to  a  point  which  die 
learned  Judge,  on  the  authority  of  Townsend  v.  Wa- 
then  {a)y  reserved^  whether  the  action  would  lie. 

Accordingly  Shepherd,  Solicitor-Creneral,  in  Easter 
term,  1 8 14,  obtained  a  rule  nisi  to  set  aside  the  verdict, 
and  have  a  new  trid. 

In  Michaelmas  term,  1 8 1 5,  Vaitghan  Serjt,  with  whom 
Best  also  was  of  counsel,  shewed  cause,  citing  z  Jto.  Ab. 
^66.    Trespass^  K.  pL  i.     Co.  Dig.  Pleader^  3.  M.  31.. 
MiUenY^Faudjye^Poph.  161.  &C.  W.Jo,  131,  byname 
viMillen  v.  Fawtreyi  S*  C.  Latch.  13.  by  name  oiMiUen 
v.  Hcewery^  and  119.  by  name  of  MiUen  v»  Fcmdry^ 
Beclmith  v.  Shardike  and  Another,  4  Burr.  2092.  Djynock 
v.  JlUaaby,  Ldncoln  spring  assizes,  i8oy  or  18 10,  cw^ 
Bcyleyi.,  Vere  v.  Lord  CcrwdoTj  1 1  East,  568.  Wri^t  y^ 
BamscaUy  1  Saund.  84.  S«  C.  1  Siderf.236.    Churchwflrd 
▼.  Studdy,  14  East,  249.    SuUm  v.  Mfody^  i  Ld.  Ay*. 
250.   S.  C.  2  SalL  556.     12  ii  8.  foI,9^     Rq^neU  v. 
CAampemoon,    Cro.  Car.  228.      Comer  v.  Champness^ 
Taunton  spring  assizes,  1814,  coi^.Dampier  J.    Toimi^ 
send  v.  fVathen,  ubi  stqfra.     2  Bo.  Ab.  548.  pL  $•     Thet 
King  V.  l^he  Bishop  of  Bangor,  cor.  Heath  J, 

Lens  Seijt,  in  the  same  term,  with  whom  Shepherd, 
Solicitor-General,  was  also  of  counsel,  was  heard  in  sup- 
port of  the  rule.    In  the  course  of  his  argument  he  cited 

(41)  9  E^ut,  S77. 

I^k4  Brock 


Peble 
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181 7«^  the  Defendant  a  right  to  account  with  the  underwriter. 
The  underwriter,  indeed,  is  liable  to  the  loss:  the  ex- 
pression of  the  commission  del  credere  on  the  &ce  of  the 
NoRTUOOTift*  policy,  is  a  circumstance  wholly  irrelevant,  it  is  a  mere 
recital  of  the  fiict.  In  Cumming  v  Forrester  [a\  Lord 
£/2fn5orot^A  observes  very  strongly  on  the  doctrine: 
that  case  was  like  this,  yet  it  was  held  that  the  com- 
mission  del  credere  vroyiXdi  not  enable  the  broker  to  intro- 
duce the  loss  into  his  accounts.  This  is  a  case  of  the 
bare  employment  of  the  broker  as  agent  to  efiect  a  po- 
licy, under  which  circumstances,  the  cases  of  Ske  v. 
Clarkson  (6),  Minet  v.  Forrester  (c),  Goldsckmdt  v. 
Lyon  (rf),  Parker^  Assignee  ofParker^  \,  Smith  {e\  and 
Cumming  v.  Forrestery  all  shew  that  there  is  qo  privity 
in  that  which  relates  to  the  loss.  ' 

Shepherd  Solicitor-General  and  Vaughan  contrl 
The  Defendant  has  a  right  to  bring  this  sum  into  the 
account.  They  admitted  that  a  distinction  had  been 
taken  between  policies  effected  in  the  nataie  of  the 
assured,  and  in  the  name  of  the  broker.  Here^  though 
the  insurance  is  in  the  name  of  the  aasnre^  ^et  of  ^ 
broker,  yet  there  was  either  a  debt  or  a  routoal  credit 
It  materially  differs  the  case^  that  the  poUcy  itsdf 
contains  this  clause,  that  the'  broker  may  guarantee 
the  pajnnent  of  the  losses  with  the  consent  of  the  un- 
derwriters. Admittihg  that  a  broker  who  should  volun- 
tarily  pay  a  loss  for  an  underwriter  would  have  no 
claim  to  set  it  ofl^  yet  here,  where  it  is  done  ^^^ 
such  an  assent  as  amounts  to  an  authority,  he  can* 
This  is  an  irrevocable  authority,  given  on  the  fice  ot 
the  policy,  to  pay  the  loss,  and  therefore  at  the  tuo^ 
of  the  bankruptcy  it  constitutes  a  mutual  credit;  ^^d 

(a)iMauk&Sei<w.494*S»C.       (c)  ^uTe, IV. 541.11.   ' 
Pmrkf  jth  edit.  41.  U)  Jf»Uf  TV.  534. 

(b)  i%jBaji,S07*  0)  i^BoitfiZi.  .. 
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if  it  does,  it  signifies  not  whether  the  payment  were-.  181 7- 
before  or  after  the  bankruptcy:  in  the  one  case  it  p^^^ 
wouid  be  a  mutual  debt,  in  the  other,  it  would  be  a  v. 

mutual  credit,  which  afterwards  ripens  into  a  debt*  Nobthoot& 
It  is  an  advantage  to  the  underwriter,  that  the  guaranty 
is  expressed  on  the  face  of  the  policy,  for.  probably, 
without  the  guaranty  the  assured  would  not  have  ao*. 
cepted  his  subscription :  this  advantage  is  therefore  a 
valuable  copsideration  for  a.  promise  by  the  under- 
writer that  the  broker  should  be  at  liberty  to  set  off 
losses  against  the  premiums ;  and  a  promise  and  autho- 
rity given  for  a  valuable  consideration,  are  coupled 
with  an  interest,  and  therefore  thqr  cannot  be  revoked^  ^ 
either  by  the  underwriter  before  his  bankruptcy,  nor. 
are  they  revoked  by  the  bankruptcy,  as  a  mere  naked 
authority  is.  .  The  words  **  without  prejudice  to  this 
insurance''  are  part  of  the  original  printed  form,  and  have, 
nothing  to  do  with  the  sentence  which  contains  the  con-, 
tract,  of  guaranty.  The  cases  of  Grave y.  Dubois. taid 
Bize  V.  Dickasan  have  put  it  on  this  ground  of  the  com- 
mission del  credere;  and  BuBer.J.  says  ^^  there  are  re- 
peated instances  of  actions  brought  at  Gfir/i2%a0  against 
brokers  with  commissions  del  credere^  and  he  had.never. 
heard  any  inquiry  made  in  such  cases,  whether  there  had 
been  a  previous  demand  and  refusal ;  and  he  could  ven- 
ture to  say,  such  was  not  the  practice."  The  effect  of  this 
authority  is,  that  the  underwriter  authorizes  the  broker 
to  pay  this  loss  to  the  assured  whenever  a  loss  shall 
happen.  Cumming  v.  Forrester  is,  all  except  the. 
dictum  of  Lord  EUersborough^  irrelevant,  and  that 
dicium  is  favourable  to  the  Defendant;  for  Xord 
jEUenborough  speaks  of  an  authorized  contract  between 
two  others :  this  is  an  authorized  contract.  There  is  a 
distinction  between  privy  and  party:  the  broker  is. 
privy,  the  underwriter  and  the  assured  are  parties; 
Here  is  a  privity  of  contract :  before  the  bankruptcy, 

a  loss 


PSELE 
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1817*  a  lois  takeg  places  the  efiea  whereof  k  to  creite  a 
debt  between  the  broker  and  the  assured ;  for  thoD^ 
the  broker  is  answerable  only  in  the  second  instancy 
KoaTBooTEi  yet  with  this  assent  the  assured  can  resort  to  him  in 
the  first  instance,  before  he  has  applied  to  die  prb- 
cipaL  Grove  ▼•  Dubois  and  Btze  ▼.  Dicka$on  go  to 
that  extent.  In  WienhoU  v.  Roberts  Lord  BlUnbomfk 
recognizes  the  same  doctrine.  Under  these  circmn- 
stanoe%  this  is  dearly  a  mntual  credit,  and  is  a 
defence* 

Letu  repliedj  on  WienhoU  r.  EoberiSj  that  the 
expression  in  the  report,  that  the  broker  had  under* 
written  a  policy  to  the  Defendant,  rendered  the  sease 
doubtful^  whether  the  broker  himself  was  not  party  to  the 
policy,  and  so  that  case  came  within  the  other  class  of 
caaes;  and  Lord£Ufii&orou|gi's  proposition  there,  ^  that  a 
broker  with  a  dd  credere  commission  may  be  looked  qxn 
as  the  owner  of  the  policy,"  must  be  understood  as  ssid 
of  that  particular  case  where  the  broker  had  insured 
in  his  own  name^  otherwise  it  cuts  up  by  the  roots  the 
doctrine  of  Cumming  r.  Forrester,  and  all  these  other 
similar  cases^ 

Cwr.  aixu  vuU. 

:  GiBBs  C.  J.  now  delivered  the  judgment  of  the  Court. 
This  is  a  question  whether  a  broker  had  a  right  to  set 
oflF  a  loss  against  premiums  of  insurance  due  to  the 
assignees  of  a  bankrupt  upon  policies  subscribed  by 
him  before  his  bankruptcy.  The  facts  were^  that  the 
broker  was  to  guarantee  all  the  underwriters  for  a 
del  credere  commission,  and  was  therefor^  it  is  quite 
dear,  liable  only  in  the  second  instance  to  make  gQod 
the  loss  ia  case  a  loss  should  arise.  Before  the  bank- 
ruptcy of  the  assured,  the  broker  was  called  on  to  psy 
the  loss  to  him,  and  did  pay  it ;  and  the  question  n, 
whether  this  be  dther  a  mutual  debt  existing  at  the 

nme 
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ttmeof  ihe  bankruptcy,  or  a  mutual  credit    That  it     ^  1&17* 
^tts  not  a  mutual  debt,  is  clear  from  this  circumstance ; 
it  had  not  been  paid  before  the  bankruptcy.    The  only 
question  therefore  is,  whether  it  was  a  mutual  credit. 
If  this  pfUcy  Iiad  bem  efiected  in  the  name  of  the 
broker,  it  might  have  ranged  itself  under  a  class  of 
case%  which  have  been  decided,  whether  rightly  or 
not,  I  do  not  now  say :  if  it  had  been  left  in  the  hands 
of  the  broker,  it  would  have  ranged  itself  under  another 
class  of  decided  cases.  But  the  broker  pays  this  loss  simply 
on  hiacommission  del  credere  j  and  leaving  the  case  there, 
we  think  it  quite  clear,  that  it  is  neither  a  mutual  debt,  nor 
«  mutual  credit.    But  what  is  supposed  to  distinguish 
this  case  from  all  others,  is^  that  the  underwriters  are 
parties  to  the  i^reement  by  which  the  broker  guarantees 
to  the  assured  the  solvenqr  of  the  underwriters.    That ' 
is  a  trust,  it  is  argued,  given  to  the  broker;  and  that  if' 
the  broker  pays,  he  has  his  action  on  the  agreement  of 
the  underwriter,  to  recover  back  that  sum  from  him. 
That  question  depends  on  the  conMruction  of  this  in- 
strument    The  broker  ia  agent  for  both  parties  to 
certain  purposes,  but  with  respect  to  guaranteeing  the 
underwriters^   no  one  fa  interested  in  that  but  the 
assured,  who  pays  him,  for  so  doings  his  commission 
del  credere.    The  broker  does  hand  over  to  the  assured 
a  policy  containing  a  memorandum  that  the  broker  will 
guarantee  the  underwriters,  but.no  one  is  interested 
therein  except  the  assured,  and  the  instrument  is  only 
to  be  conuder^  as  evidence  of  an  agreement  between 
the  broker  and  the  assured,  and  the  case  stands  on  the 
common  circumstance  of  money  paid  by  a  broker  to 
the  asBured,  under  a  commission  dd  credere^  and  under 
those  circumstances  we  think  the  broker  is  not  entitled 
to  set  off  these  premiums  against  the  losses  due  from 
the  underwriter;  the  rule  therefore  must  be 

Discharged* 
VouVII.  Kk 
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1817. 

D£AM& 

v. 

Clayton. 


In  questionsy  the  decision  of  which  depends  on  the 
principles  of  the  common  law,  and  which  are  attended 
with  difficulty  and  doubts  I  have  been  used  to  look  ibr- 
ward  to  the  cotisequences  which  nmst  result  from  the 
decision.  If  great  inconveniences  will  result  from  one 
decision,  which  may  be  avoided  by  a  different  cou]:se» 
I  think  that  the  Ck>urt  ought,  before  it  decides,  to  be 
satisfied  that  the  law  is  clear,  and  that  it  imperatively 
calls  for  .A  decision  which  will  produce  these  inconve- 
niences ;  to  this  extent  only  do  I  suffer  the  idea  of  in- 
convenience to  affect  my  mind.  The  wisdom  of  ages 
has  in  England  perfected  and  established  a  system  of 
law  called  the  common  law ;  this  law  is  adapted  to  the 
general  regulation  of  the  conduct  of  the  subjects  as 
members  of  society;  its  principles,  if  accurately  attended 
to,  will  be  found  all  to  point  to  that  end*  If  the  com- 
mon law  of  England  says,  (as  contended  for  by  the  De- 
fendant,) that  he  may  erect,^and  keep  erected  in  his  open 
and  uninclosed  close,  for  the  preservation  of  hares,  these 
instruments,  calculated  to  wound  and  <lestroy,  and  with 
intent  to  wound  and  destroy,  all  dogs  which  may  come 
into  that  close  in  pursuit  of  hares,  I  knpw  this  must  be 
founded  on  a  supposed  right  to  protect  the  species  of 
property  he  has  in  the  hares  in  his  close,  although  the 
injury  done  to  him  would  merely  be  a  trespass.  If  this 
be  law,  then  it  will  follow,  as  an  unavoidable  conse- 
quence, that  any  man,  the  occupier  of  a  close  so  circum- 
stanced, may  erect  or  place  in  it  any  instrument^  how- 
ever dangerous,  to  prevent  any  man,  or  his  cattle,  from 
trespassing  on  his  close,  with  intent  to  wound  and  in- 
jure him  or  his  cattle,  who  may  chance  to  enter  on  the 
closer  although  a  mere  trespass  is  thereby  committed; 
and  this,  although  the  same  common  law  has  provided 
apt  remedies  for  every  injuiy  he  may  sustain  by  sodi 
entry.  An  action  for  damages  may  be  sustained 
against  the  man,  for  the  damage  done  by  himself  or  his 

cattle, 
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cattle^  or  the  cattle  may  be  distrained,  (but  not  kiUed        1817. 
or  wounded,)  for  the  damage  done,    I  admit  in  the 
fullest  terms,  that  if  the  owner  of  the  close  were,  to  tell 
A,  that  such  instruments  were  placed,  and  he  were,  not- 
withstanding, wilfully  to  run  against  them,  that  he  could 
not  complain  of  the  injury  in  a  court  of  law.    The  spe- 
cial verdict  in  this  case  does  not  state  that  the  Plainti£^ 
or  Mr.  Taumsendj  had  notice  of  what  was  done  by  the 
Defendant.     If  such  a  iact  had  been  material,  it  ought 
to  have  been  positively  found ;    but  circumstanced  as 
this  case  is,  I  conceive  it  not  to  be  material.     The  De- 
fendant must,  I  conceive,  mean  to  contend,  that  he  has 
a  right  to  do  what  he  has  done,  as  against  all  mankind. 
In  the  case  on  this  record,  he  contends  that  he  is  justi- 
fied as  against  one,  who  is,  by  the  permission  of  Mr. 
Taamsendj  lawfully  sporting  on  his  land ;  and,  in  effect^ 
as  agwist  Mr.  Taumsendj  who  is  circumstanced  in  every 
respect  as  the  Defendant  is ;    and  this,  although  Mr. 
Tawnsend  may  be  thereby  interrupted  in  the  same  uses 
and  enjoyments   of  his  land  and  the  hares  therein, 
which  the  Defendant  claims  to'  be  entitled  to.    I  cannot 
find  any  principle  of  the  common  law  which  clearly 
warrants  this.'    What  the  Defendant  is  found  to  have 
done  must  be  carefully  distinguished  from  things  done 
to  guard  a  dwelling-house,  and  enclosed  propeity  occu- 
pied with  it,  from  the  depredations  of  robbers,  of  per- 
sons who  come  thither  for  the  purposes  of  commit- 
ting felony,  and  from  persons  who  come  thither  for  the 
doing  such  violence  to  man  as  would  amount  to  ^  breach 
of  the  peace,  and  be  indictable  as  such.     In  Brock  v. 
Copelandj  cited  at  the  bar,  the  Defendant,  a  carpenter, 
kept  a  dog  for  tlie  protection  of  his  yard,  and  for  that 
purpose  let  it  loose  at  night;  Lord  Kenyon^  on  that  oc- 
casion said,  <<  Every  man  has  a  right  to  keep  a  dog  for 
the  protection  of  his  yard.**    I  mention  this,  only  as  an 
instance;  any  other  species  of  protection  may  be  re- 
sorted 
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sorted  to;  and  persons  who  enter  for  plonder,  have  no 
rij^t  to  complain,  if  damage  is  done  to  their  penoos. 
They  are  criminal  wrong-doers,  who  ^nter  for  the  pur* 
pose  of  commiting  felony  or  breaches  of  the  peica 
Haying  said  this  much  by  way  of  introduction,  I  will 
state  more  distinctly  the  principles  which  govern  my 
judgment.  First,  I  am  of  opinion,  that  the  acts  of  tfae 
Defendant  stated  in  the  special  verdict  were  unlavfiil, 
and  that  the  Plaintiff,  having  sustained  an  injuiy  tiiere- 
by,  without  any  de&ulc.in  him,  is  entitled  to  maiataia 
this  action.  Secondly,  I  am  of  opinion,  that  if  the 
Plaintiff  had  been  a  trespasser,  or  otherwise  in  deftnlt, 
by  the  entry  of  his  dog  on  the  Defendant's  premiBeB,  as 
stated  in  the  special  verdict,  the  Defendant  could  iir  no 
xbanner  have  justified  the  direct  killing  of  the  dog. 
Thirdly,  I  am  of  opinion,  that  he  cannot  justify  damg 
tibat  indirectly,  which  he  would  have  not  been  war- 
ranted in  doing  directly.  As  to  the  first  of  these  pro* 
positions,  that  the  acts  of  the  Defendant  stated  in  the 
special  verdict  were  unlawful,  and  that  the  Plaintiff, 
having  sustained  an  injury  thereby,  without  any  debult 
ixk  hiipy  is  entitled  to  maintain  his  action.  A/ier 
stating  the  situation  of  the  Defendant's  and  Mr. 
TaamseneCs  property,  the  verdict^  states,  that  the  De- 
fendant, in  order  to  preserve  hares  in  his  woodland, 
and  to  prevent  them  from  being  killed  therein  by 
dogs  and  foxes,  did,  for  the  purpose  of  wounding 
and  killing  dogs  and  foxes  tliat  might  come  into  hk 
woodland  in  pursuit  of  hares,  cause  the  instruments  to 
be  erected  in  the  hare-paths  in  his  wood,  so  as  to  wound 
or  kill  any  dog  that  should  happen  to  run  against 
them;  and  beings  firom  their  nature  and  position, 
adapted  to  effectuate  the  said  purpose  for  which  they 
were  screwed  and  festened  to  the  trees.  The  principle 
of  Sic  yiere  tuo^  ut  alienum  non  ladasyia  femiliar  to  every 
one*    In  a  veiy  usefiil  book,  JacoVs  Um  Grammpr^  in 

whidi 


TO  THE  Fimr-sEVBNTH  Year  OP  G£ORGE  IIL  497 

«wbich  many  principles  of  the  common  law  are  coUectedt  1817* 
I  find  the  sipne  principle  stated  more  fully,  and  in  a 
manner  which  more  clearly  shews  its  true  meaning. 
It  there  run&  thus :  Prohibetur  ne  quisfaciat  in  suo,  quod 
nocere  possil  in  aUeno;  et  sic  tdere  iuoy'  ut  alienum  non 
lofdas.  This,  principle  is,  in  all  its  parts,  restrictive  of 
the  use  a  man  may  make  of  his  own  property.  It  shews 
be  is  not  to  make  any  use  he  pleases  of  it,  but  that  he  if 
so.to  use  it,  as  not  thereby  to  injure  another.:  he  must 
look  &>Twaird  to  the  situation  of  others.  Anqther  may 
i)e  iiijured  in  bis  person  or  his  property :  be  is  not  to 
injure  anotl^,  in  the  enjoygient  of  hia  rights  or  pro# 
perty.  Every  case  of  (what  is  ordinarily  called)  nvh 
^ou^»  which  is  injurious  to  another  in  the  enjoyment  of 
his  property,  whether  by  setting  up  a  noxious  trader  a 
noisy  occupationjL  or  by  erecting  a  building  which 
darkens  another's  lights,  is  an  instance  fuUy  within  the 
rulcy  and  governed  by  it*  Intention  to  cause  the  injury 
is  not  the  governing  feature  of  all  these  cases,  although 
it  may  in  many  cases  of  the  kind  be  an  important  fact: 
if  the  thing  be  done,  and  the  injury  to  another's  righ^ 
be  the  consequence,  the  law  will,  if  necessary,  supply 
the  intention.  But  I  conceive  that  express  intention 
TDuy  m^ke  that  act  in  some  cases  unlawful  in  the  bi^ 
g;inping;  so  that  where  the  injury  intended  Allows,,  a 
right  of  action  accrues,  when,  if  theisehad  been  no  such 
ii»tentioD,  it  might  be  doubtful  whether  the  party  would 
bare  any  ground  of  action.  The  noxious  trade,  the 
noisy  occupation,  or  the  erection  of  the  buildings  con- 
sidered abstractedly  from  the  rights  of  others,  is  perfectly 
innocent;  but  if  apother  has  an  existing  rights  and  ia 
io  consequence  injured  by  it,  or  prevented  from  the 
TC&sonable  enjoyment  of  such  right,  he  sustains  an  in-- 
ju3ry»  for  which  an  action  may  be  mainlainedL  I  cpnr 
ceive  that  every  person  is  protected  by  this  rule^  who 
faas  a  riifl^t  equal  to  that  of  him  who  does  the  act,  and 

who 
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1817*  ft  hare  sUrted  and  jumped  up  in  the  firstrmendoned 
wood  or  parcel  of  land,  in  the  sight  and  view  of  die 
Plainti£P's  dog,'  and  the  hare  then  and  there  ran  in 
and  along  the  same  wood,  or  parcel  of  land,  over  the 
said  mound  or  bank  of  eardiAseparating  and  diiridiiig 
the  same  wood  from  the  Defendant's  wood,  or  pared 
of  land,  and  unto  and  into  the  Defendant's  wood,  in 
and  along  a  certain  bare-path  in  the  same,  and  the 
Plaintiff's  dog  then  and  there  immediatdy  followed 
and  ran  after  the  hare,  in  and  along  the  first-men- 
tioned wood,  over  the  mound  or  bank  of  earth,  and 
then  and  there,  against  the  will  and  inclination  of  the 
Plainti£^  ran  unto,  and  into  the  Defendant's  wood,  in 
and  along  the  said  hare-path  in  the  Defendant's  wood, 
in  pursuit  of  the  hare,  yet  the  Defendant,  wrong- 
fully, injuriously,  and  maliciously,  and  intending  to 
injure,  prgudice,  and  aggrieve  the  Plaintiff  in  this  be* 
half,  and  to  wound,  kill,  and  destroy  his  dog,  and  wholly 
to  derive  him  of  the  same,  wrongfully  and  injurioosly 
put,  placed,  drove^  and  fixed,  and  caused  and  pro- 
cured to  be  put,  placed,  driven,  and  fixed  unto,  and  into 
divers  trees,  and  pieces  of  wood,  standing  and  being 
in,  upon,  and  near  to  diver  parts  of  the  said  bare^ 
path  and  other  hare-paths  in  the  Defendantfs  wood, 
divers  nails,  spikes,  and  iron  instruments  of  great 
length,  to  wit  of  the  length  of  two  feet  respectively, 
and  for  the  purpose,  and  with  the  intent  to  kill,  wound, 
and  destroy  any  dog  or  dogs,  running  in  and  along 
the  said  hare- paths,  or  either  of  them,  by  means 
whereof  the  Plaintiff's  dog  in  following,  pursuing,  and 
running  after  the  said  hare,  in  and  along  Ae  said 
liare-path  in  the  Defendant's  wood,  necessarily  and 
unavoidably,  and  with  great  force  and  violence,  ran 
and  was  forced  upon  and  against  the  said  nails,  spikes, 
and  iron  instruments ;  and  thereby  the  dog  then  and 
there  became   and  was  greatly  lacerated^  wounded, 

8  and 
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and  iojuied,  and  thereby  the  PlaindfTsdog,  beiflgafdie        I8I7. 
valae  afiNresaid,  afterwards  died,  and  became  aad  was 
wholly  lost  to  the  Plaintiff.     There  were  other  cornits, 
which  it  is  not  material  to  state.      The  Defendant 
pleaded  not  guilty. 

This  cause  was  tried  at  the  Oxford  spring  assizes,. 
1814,  before  Dallas  3,^  when  a  verdict  passed  for  the 
Plaintiff,  damages  15/.,  subject  to  a  point  which  the 
learned  Judge,  on  the  authority  of  Tawnsend  v.  Wa^ 
then  {a)y  reservedj  whether  the  action  would  lie. 

Accordingly  Shepherd^  Solicitor-Greneral,  in  Easter 
term,  18 149  obtained  a  role  nisi  to  set  aside  the  verdict, 
and  have  a  new  trial. 

In  Michaelmas  tJETmy  18 15,  /^/nrjgAonSerjt.,  with  whom. 
Best  also  was  of  counsel,  shewed  cause,  citing  z  JRa*  Ab. 
^66.    Trespass^  K.  pt  i.     Co.  Dig.  Pleader,  5.  M.  31^ 
Mlten  y.  Faudrye,  Pqph.  i6i.  &  C.  fff.  tfo*  13 1.  by  name 
viMillen  V.  FarMreyi  S.  C.  Latch.  13.  by  name  olMiUen 
V.  Hccweryy  and  1 19.  by  name  of  MiUen  v.  Faiwdry^ 
Beckwith  v.  Shordike  and  Another,  4  Burr.  2092.  Djymack 
v.  AUanly,  Lincoln  spring  assizes,  i8oy  or  18 10,  cor* 
BayleyJ.,  Fere  v.  Lord  Ccrwdory  1 1  East,  568.  Wri^t  v. 
Ramscott,  1  Saund.  84.  S.  C.  1  Siderf.j^f.    Churchwflrd 
▼•  Studdy,  14  East,  249.^    SuUon  v.  Moody^  i  Ld.  Boj/*- 
250.   S.  C.  2  Salk.  556.     12  i/.  8.  fol,  9^     RqfneU  v. 
Champemoon,    Cro.  Car.  228.      Comer  v.  Champnessy. 
Taunton  spring  assizes,  18 14,  coi^.  Dampier  J.    Toisn^ 
send  v.  Wathen,  ubi  supra.     2  Bq.  Ah.  548.  jL  5.     Thes 
King  V.  The  Bishop  of  Bangor,  cor.  Heath  J. 

Lens  Sei]t«,  in  the  same  term,  with  whom  Shepherd, 
Solicitor-General,  was  also  of  counsel,  was  heard  in  sup- 
port of  the  rule.    In  the  course  of  his  argument  he  cited 

(41)  9  B^t,  %rf» 

I^k  4  Brock 
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Brock  V.  Copdtmdy  i  Esp.  203.  Siai.  2t  Jae.  i.'d  16. 
s.  5.  BioringUmv.  Jktmer^  3  2>v.  28*  tktttamv.MooAf, 
I  Cbm.  34. 

7%^  Cottr^  took  time  to  oonsider ;  and  in  the  same 
term,  they  directed  that  the  case  should  be  turned  into 
a  special  verdict»  and  that  it .  should  be  again  qpoken 

to-  (fl) 

Consequently,  in  Easier  term,  1S16,  the  specuJ  ver- 
dict, being  drawn  up,  was  argued  by  Best  Seijt  for 
the  Plainti£^  and  Bosanquet  Seijt,  for  the  Defendant 

Best  cited,  in  addition  to  the  authorities  referred  to  on 
the  fenner  occasion,  4  Q>.  38.  b.yJTh^nghtsBfs  case,  sik 
res.i  AnamfmouSy  cor*  Mansfield  C.  J.  GtaldhaU,  case 
against  the  owner  of  an  ox,  which  was  drivm  fit)m 
Essex  to  London  for  sale ;  it  was  tranquil  when  it  left 
•  home,  but  being  fevered  by  the  journey,  it  gored  the 
Plainti£f  in  Wkitechapel^  and  held  the  action  lay  not* 


Bosanquet  cited,  in  addition  to  the  former  cases, 
Wadkurst  t.  Damme^  Cro.  Jac.  44.  Butterfidd  v»  For- 
resier^  1 1  Eastt  60.  Biitke  ▼•  Topkamf  Cro.  Jac.  158.  9. 
S.  C.  I  Bo.  Ab.  88.  fl.  4.  line  30.  Bro.  Jbr.  Trespassy 
fl.  345.  2  Bo.  Abr.  565.  Trespass.  Jkistifieation.  I. 
pL  7*  Jbid.  568.  Trespass  excusable^  N*  pi.  2.  Fbsten 
262.  3.    4BI.  Com.  192.    Kd.  40.    3  InsL  57.  (i) 


(a)  dbamhreJ.  retigned,  and 
*  Biatb  J.  died,  m  the  interval 
between  the  dnecting  of  the  se- 
cond argument,  and  the  hearing 
thereof,  and  were  nicceeded  by 
Park  and  Burrm^  Js. 

{f)  It  cantes  sensible  r^giet  to 
foego  the  opportunity  of  record- 
ing any  portion  of  the  learning, 
aeutenest,  and  talent,  by  which 
each  of  the  arguments  on  this 
nonl  and  interesting  question  was 


distinguished  i  but  ioiflnnch  as 
the  principal  topics  aietcMiched 
on  in  the  dabonie  opiniflBs  which 
were  delivered  by  the  Court  sod 
the  publication  of  the  whole 
would  extend  this  case  to  sn  un- 
usual length,  it  is  thought  SKpe- 
dient  to  omit  the  aigumests  of 
the  counsel. 

Singula  dum  u^i  drafmvec' 
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The  special  >  verdict  stated,  that  before  and  at  the 
time  in  the  decbration  mentioned^  the  Defeadant  was 
the  owner  and  occupier  of  certain  woodlands  situate  in 
the  parish  of  Lewtnetf  in  the  county  of  Oxford^  being     Claytok, 
parcel  of  a  large  tract  of  woodland  ther^  and  which 
woodland  of  the  Defendant  adjoined  on  one  part  to 
certaip  woodland  belonging  to  and  in  the  occupation 
of  one  Jaupk  Townsend,  Esquire,  other  parcel  of  the 
said  large  tract,  and  which  woodland  of  the  Defendant 
was  diyided  from  Mr.  lamisend's  woodland  by  a  low 
bank  or  mound  of  earth,  find  a  shallow  ditch,  such 
bank  or  mound  and  ditch  not  being  a  sufficient  fence 
to  jNrevent  dogs  from  passing  from  Mr.  Tmmsend's 
woodland,  into  the  Defendant's  woodland:  that  for  a 
long  time  before^  and  also  daring  all  the  time  of  the 
Defendant's  possession  of  his  said  woodland,  there 
w«e  certain  public  foot-paths  through  the  said  tract 
of  woodland,  and  through  the  Defendant's  p«rt  thereof 
whioh  public  foot-paths  were  not  fenced  off  from  the 
land  through  which  they  respectively  led :  that  before 
the  time  in  the  declaration  mentioned,  the  Defendant^ 
being  possessed  of  his  said  woodland,  in  order  to  pr^ 
serve  haxes  therdn,  and  tp  prevent  them  from  ^being 
killed  therein  by  dogs  and  foxes,  did,  for  the  purpose  of 
wounding  and  killing  dogs  and  foxes  that  might  come 
into  his  said  woodland  in  pursuit  of  hares,  cause  several 
iron  spikes  called  dog««pean,  to  be  screwed  and  fostened 
into  several  of  the,  trees  in  his  said  woodland,  and  did 
also  for  the  same  purpose  keep  the  said  spikes  so 
screwed  and  fostened  there,  until  and  at  the  time  in  the 
declaration  mentioned,  the  said  spikes  having  each  two 
sharp  ends,  and  being  so  placed,  as  that  each  end 
should  point  along  the  course  of  some  one  of  these 
tracts  of  the  woodland  which  were  frequented  by  hares^ 
called  hare-paths,  and  being  also  purposely  placed  at 
such  a  heght  from  the  ground  as  to  allow  a  hare  to  pass 

under 
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imder  them  widioat  injury,  but  to  wound  and  kill  a 
dog  that  might  happen  to  run  against  one  of  the  sharp 
ends  thereof,  die  said  spikes  being  irom  their  nature 
and  positions  adapted  to  eflect  the  said  purpo^  fiir 
which  the  Defendant  caused  them  to  be  screwed  and 
fastened  into  the  trees,  and  kept  there,  as  before  bmh- 
tioned :  that  no  one  of  those  spikes  was  kept  at  a  less 
distance  than  fifty  yards  from  any  one  of  the  said 
public  foot-paths,  some  of  them  being  at  the  distance 
of  150  yards,  and  others  at  intermediate  distances 
between  150  and  160  yards.  Thst  before  the  time  in 
the  declaration  mentioned,  th^  Defendant  caused  no- 
tices to  be  painted  on  certain  boards,  placed  at  die 
outdde  of  some  parts  of  his  said  woodland,  in  the  fol- 
lowing words,  Tiz.  *^  Take  notice  that  steel-traps,  spring- 
guns,  and  dog-spikes,  are  set  in  these  premises,  and 
i^teel-traps  are  set  in  this  wood  for  vermin,"  meamng 
the  Defendant*^  said  woodland:  that  ^nch  boards  and 
notices  ^remained  in  their  places  at  the  time  mentioned 
in  tbe  declaration :  that  on  the  tfay  mentioned  in  the  de- 
daration,  the  Plaintiff,  by  the  consult  and  permisiion  •f 
Mr.  Taomsendj  went  into  his  woodland  for  the  purpose  of 
aporting,  accompanied  by  a  pointer  dog  of  the  £laiiitiff\ 
tS  die  value  of  1 5/.,  being  the  dog  mentioned  in  the  de- 
daral&eB :  Aat  uMb  the  Plaintiff  was  in  the  kstnen- 
dofffld  part  of  due  Woodland,  accompanied  by  his  dqg^ 
ftr  the  pnifNMe,  and  witli  tke  permiasiioii  before  men- 
tioned^ and  near  to  Ae  Defendant's  woodland,  a  hare 
rose  in  Mr.  ToamsentPn  woodland,  which  was  imme- 
diately seen  and  puvsued  by  the  dog:  that  the  hareran, 
and  was  parsoed  by  the  dog,  out  of  Mr.  Tamsend'B 
woodland,  over  the  said  mound  or  bank,  and  ditcb 
into  the  Defendaat^B  woodland ;  and  the  dog^  so  pa^ 
aoing  th»  ha>e  in  due  last  mentioned  woodland,  rm 
aeainat  one  of  die  shat^  ends  of  the  said  spikes^  and 
was  thereby  wounded  and  kikd:  that  die  JHaintiff 

endea- 
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endeJEivoared,  as  much  as  in  bim  lay,  to  prevent  his  dog 
from  pursuing  die  hare  into  the  Defendant's  woodknd^ 
bnt  was  unable  to  do  sa  But  whether,  &c.;  and  if 
upon  the  whole  matter  it  should  appear  to  the  Courts 
di&t  the  Defendant  was  guilty  of  the  premises  in  any 
one  of  die  counts  of  the  declaration  mentioned,  then 
the  jury  found  the  Defendant  guilty  of  the  premises  in 
that  count  mentioned,  and  assessed  the  damages  at  i^L, 
and  that  he  was  not  guilty  on  the  other  counts* 

Tke  Court  having  taken  time  until  this  day  to  de- 
liberate, and  being  divided  in  sentiment,  now  delivered 
their  opinions  seriatm. 

BuRROUGH  J.  first  stated  the  declaration  and  the 
special  verdict  This  case  had  been  ai^ued  before  I 
had  a  seat  in  the  court.  The  novelty  and  difficulties 
attending  it  had  suggested  the  propriety,  of  ftuth^ 
consideration.  A  second  argument  was  therefore  di- 
rected, which  has  taken  place  in  my  timew  Finding 
that  able  judges  appeared  to  entertain  cpinions^  on  th^ 
subject  which  did  not  accord  witli  impressioBs  made 
on  my  mind,  I  have  read  eveiy  case^  which,  in  the 
course  of  these  argiunents,  was  cited  at  the  bar,  I  have 
examined,  as  far  as  I  have  been  able,  the  grounds  on 
which  they  were  decided,  and  I  have  ^ven.the  facts 
stated  in  the  qiecial  verdict  the  fullest  Gon8idei»tk>n» 
before  I  formed  my  ultimate  opinion.  Pursuing  this 
course,  I  have  treated  the  judgments  of  those  who  di£br 
from  me  with  the  greatest  respect;  and,  had  my  mind  at 
length  been  leil  in  a  state  of  doubt,  my  knowledge  of  the 
opinions  whidi  others  entertained  would  have  led  me 
to  bdieve  that  I  had  formed  an  erroneous  judgdient ; 
bat  fasvmg  no  doubt  on  the  subject,  it  is  my  duty  to 
deliver  ny  opinion.  It  is  a  great  consolation  to  me 
that  mine  will  not  be  a  single  opinioB  on  the  ooesBion. 

In 
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•1817-  .s^nd^  notwithstanding  his  utmost  endeflvour  to  prevent 
his  dog  going  into  the  Defendant's  woodland,  notwidi- 
standing  he  is  neither  a  trespasser  or  a  defaulter,  he  is 


Deane 

Clayton.  to  have  no  satisfaction  for  the  loss  of  his  property, 
destroyed  by  the  acts  of  the  Defendant,  calculated  and 
efTectually  planned  to  destroy  all  dogs  that  should 
come  into  his  woodland  in  pursuit  of  hares;  and  tbii^ 
•  too,  a  case^*i¥here  dte  dog  pursued  a  hare  in  which  the 
defendant  had  no  interest  ratione  soli  at  the  time. 
'  Here  I  think  it  proper  to  take  notice  of  the  case  of  Elgth 
-v.  Tqpbam  (a),  cited  for  the  purpose  of  shewing  that 
it  was  the  default  of  the  Plaintiff.  The  deduation 
stated,  that  the  Plaintiff  dug  a  pit  in  his  common,  by 
means  whereof  the  Plaintiff's  mare,  being  straying 
fell  into  it,  and  perished.  This  was  held  to  be  naught, 
for  when  the  mare  was  straying,  and  Plaintiff  shews 
not  any  right  why  it  should  be  there,  the  digging  of 
the  pit  was  lawful  as  against  him.  I  answer  to  this, 
that  for  any  thing  that  appears  to  the  contrary,  first, 
the  digging  this  pit  was  lawful  as  against  eveiy  body. 
It  might  have  been  a  gravel-pit  or  chalk-pit  dug  in  the 
ordinary  use  of  the  soil.  2dly,  There  is  no  intenUon  to 
produce  damage  to  any  one  stated  or  suggested  in  that 
case.  3dly,  The  default  was  wholly  in  the  Plaintiff 
in  permitting  his  mare  to  stray.  If  this  had  been  held 
to  be  actionable,  a  roan  could  not  use  his  own  laud, 
he  could  not  procure  chalk,  &c.  for  the  manure  of  his 
land,  without  peril  of  being  ruined  by  the  neglect  of 
others.  How  can  this  case  be  assimilated  to  the  De- 
fendant's case,  who  intentionally  places  the  shaip  in- 
struments to  produce  the  mischief  lie  has  effected,  and 
without  any  statement  on  the  record  that  this  was  s 
means  necessary  for  the  preservation  of  his  hares,  and 
ivithout  which  they  could  not  be  preserved  ?  For  these 

(a)  Cro.Jac*  15  8. 

15  jeasons 
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iieasons  I  say^  that  the  acts  of  the  Defendant  stated  in^ 
the  special  verdict  were  unlawful,  and  that  the  PlaintiiF 
haying  sustained  an  injury  thereby,  without  any-defiuilt 
in  him,  is  entitled  to  maintain  this  action* 

My '.second  proposition  is,  that  if  the  Plaintiff  had. 
b^n  a  trespasser,  or  otherwise  in  default,  by  the  entry 
of  his  dog  into  the  Defendant's  premises  as  stated,  in. 
the  special  verdict,  the  Defendant  could  not  in  any 
manner  have  justified  the  direct  killing  of  the  dog. 
This  proposition  scarcely  requires  any  authority;  com- 
mon sense  is  against  such  an  act*  Every  lawyer  knows,, 
that  the  law  has  provided  ample  remedies  for  such« 
injuries :.  a  semedy  in  rem^  where  the  thing  doing  the 
damage  can  be  taken,  and  this  secures  a  satisfaction ; 
but  in  that  case  the  party  distreining  cannot  kill,  in- 
jure, or  otherwise  use  the  distress,  than  for  its  pre* 
servation,  as  milking  a  cow.  It  has  also  provided  a 
remedy  in  personam,  by  action,  where  the  thing,  doing 
the  injury  for  any  cause  cannot  be  distreined.  But 
there  are.  authorities  on  this  head  which  are  most  im- 
portant. I  consider  the  case  of  Beckwith  v.  Skordike. 
and  Another  {a) ^  as  a  strong  authority  to  this  effect; 
notwithstanding  the  result  of  the  peculiar  case.  That 
was  an  action  of  trespass  for  entering  the  Plaintiff.'s 
dose  with  guns  and  dogs,  and  killing  his  deen.  The 
Defendant  pleaded  not  guilQr:  the  jury  found  him 
guilty,  and  gave  305.  damages.  A  ntotion  was  made 
to  set  aside  the  verdict.  The  Judge  who  tried  the 
cause  was  of  opinion,  that  the  jury  ought  not  to  have 
found  the  Defendants  guilty,  it  being  an  accident  that 
happened  without  their  intention,  and  a^inst  the  iui- 
dination  of  the  Defendants.  The  Court  said,  that 
those  cases  must  depend  very  much  upon  the  particular 
circumstances  appearing  in  evidence,  whether  the 
persons  who  owned  the  dog,  which,  in  their  company^ 


1817,. 
Deans 

ClAYTON. 
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]817.       did  the  misclii^f,  were  or  were  not  trespattiM.    The 
jury  were  to  judge  pio  dnimo  they  entered  the  cfese. 
Tb6  Court  said,  that  the  Judge,  though  he  might  think 
otherwise,  did  not  direct  them  which  way  to  find  therr 
verdict,   but  left  it  to  them.     lui&tA  Man^leUL    The 
damages  are  so  small,  that  it  is  not  worth  white  to  set 
aside  the  verdict  on  payment  of  cost^.    The  play  woald 
not  be  worth  the  candle.     This  case  supports  my  fitst 
proposition ;  but  I  did  not  mention  it  before,  thinking 
it  well  introduces  a  case  in  which  the  doctrine  laid 
down  by  the  Court  is  in  point  on  this  bead.    I  mean 
the'  case  of  Vere  against  Lord  Catodor  and  King  {a). 
Trespass  for  shooting  and  killing  the  I^aintiff 's  dog. 
The  Defendants  pleaded  the  general  issue.    The  De- 
fendant King  pleaded  specially,  that  Lord  Cetwdar  vas 
possessed  of  a  close,  part  of  his  manor  of  Kidwlfy,  of 
which  he  was  Lord,  and  that  the  Defendant  King  was 
gamekeeper  of  the  manor,  duly  appointed  to  preserve 
the  game  upon  the  said  manor ;  that  the  Plaintiff's  deg 
was  in  the  dose  of  the  said  Lord  Cawdor,  h&ng  part 
of  his  said  manor,  running  after,  chasings  and  banting 
hares  there,  and  that  the  Defendant  King,  being  game- 
keeper, for  the  preservation  of  the  said  hares,  shot  and 
killed  the  dog.    To  this  plea  there  wa^  a  dettorer. 
Here  was  no  attempt  to  put  on  the  record  a  plea  of  a 
justification  in  respect  of  the  possession.      But  the 
case  is  put  on  a  much  more  rational  ground,  a  jasd- 
fication  under  the  game-la\i^.    The  language  of  Lord 
EUenborough  applies  most  forcibly  to  the  proposition  I 
aiti  now  maintaining.     His  Lordship  says,  **  The  ques- 
tion is,  whether  the  PlaintifP's  dog  incurred  the  penalty 
of  death  for  running  after  a  hare  in  anotber^s  ground? 
And  if  there  be  any  precedent  of  that  sort,  whidi  oot- 
riges  all  reason  and  sense,  it  is  of  no  authority  to 
govern  othier  cases.     There  is  no  question  here  as  to 

(«)  ii  Eaity  568. 

the 
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the  right  of  the  game.  The  gameke^p^r  had  no  right 
to  kiU  the  plaintiff's  dog  for  following  it.  The  plea 
does  not  even  state^  thtft  the  hare  was  put  in  peril,  so 
as  to  induce  any  necessity  for  killing  the  dog  in  order  to 
saye  th^  hare."  Here  the  defendant  was  cloathed  with 
all  the  exclusive  powers  vested  in  him  as  gamekeeper, 
qnder  the  system  of  Uiws  commonly  called'  the  game- 
lliws :  and  yet  the  action  was  maintained  by  the  Court  of 
Kin^s  Bench  against  him,  and  his  plea  was  held  to  be 
bad.  Suppose,  in  this  case,  the  Defendant  had  shot 
the  Plaintiff's  dog :  what  defence  could  the  Defendant 
have  put  on  the  record  ?  His  plea  could  only  have  been, 
that  he  was  possessed  of  a  close  called  the  Woodlands^ 
in  which  there  were  hares;  that  the  PlamtifiP's  dog 
followed  a  hai:e  from  Mr.  Taamsen^s  close,  and  be  thfe 
Defendant,  to  preserve  that  hare,  shot  the  dog.  This 
is  the  case  on  the  record :  On  demurrer,  such  a  plto 
must  have  been  held  to  be  bad. 

lliethir^  and  last  proposition  I  have  to  state,  is,  that 
the  Defendant  cannot  justify  killing  the  dog  indirectly,  if 
he  could  not  have  justified  the  doing  it  durectly.    In  sup- 
port of  this  proposition,  I  need  only  resort  to  the'stbre- 
house  of  wisdom,  the  common  law  of  England^    There 
i  find  it  written  m  plain  terms,  that  Giuando  aliquidpro- 
hibetur  ex  diredo,  prohibetur  et  per  Miqmm.  (a)    The 
law,  I  contend,  forbids  the  killing  of  the  dog  directly,  fcr 
a  meie  trespass.    TheDefendantisnot  justified  m  doing 
that  |)y  indirect  means,  which  he  could  not  lawfiiUy  do 
by  direct  means.    Other  cases  were  cited  at  the  bar,  be* 
sides  Aose  I  have  mentioned.    I  tave  read  and  con- 
sidered th«n,  but  have  particularly  referred  only   to 
such  as,  in  my  judgment,  bear  matorially  on  the  ques- 
tion before  the  Court. 

If  I  still  find  that  the  Court  is  divided  on  the  ques- 
tion, thinking  %  as  I  do,  a  matter  of  great  import- 
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181 7.        ance  to  the  public,  and  to  be  a  case  that  ought  to  be 
^-    -~         decided  the  one  way  or  the  other,  I  shall  decline  giviBg^ 
^,  my  judgment  on  this  occasion,  that  the  party  may  hkve 

Clapton,     the  judgment  of  this  Court  re-considered  in  another. 

I  add  this  for  the  good  of  all  who  hear  me;  I  coon* 
sel  them  to  abstain  from  acts  of  this  kind;  and 
though  these  acts,  are  usually  done  for  the  preserritioa 
of  the  game,.  I  recommend  to  them  to  consult  tbeif 
lawyers,  and  trace  all  similar  acts  to  their  consequences 
as  they  may  affect  the  life  of  man,  before  they  yaitare 
to  repeat  them. 

Park  J.  The  fiicts  of  this  case,  as  allied  in  tBe 
first  count  of  the  declaration,  and  as  found  by  the 
jury,  have  been  so  fully  stated  by  my  Brother  Bur^ 
roughf.  that  I  need  not  repeat  the  former  part;  bat 
the  material  facts,  as  found  by  the  special  verfict^ 
when  stripped  of  all  technical  language,  are  these^ 
that  a  large  tract  of  woodland  belonging  to  the  De- 
fendant adjoined  upon  a  piece  of  woodland  belonging 
to  a  gentleman  of  the  name  of  Tatonsend,  separated 
only  by  a  low  bank  or  mound  of  earth  and  a  sbaUovr 
ditoh,  but  not  being  a  stggicient  Jence  to  preoeni  dogs 

/rom  passing  from  the  one  woodland  to  the  odier: 
that  through  the  Defendant's!  woodland  there  were 
public  footh-paths,  not  fenced  off  from  the  rest  of 
the  land :  that  the  Defendant,  for  the  preservation  of 
hares  in  his  woodland,  and  to  prevent  them  from  being 
killed  by  dogs  and  foxes,  did,  /or  the  purpose  of  wwi^ 
ing  and  killing  dogs  and  foxes  that  might  come  into 
his  woodland  in  pursuit  of  hares,  cause  several  iron 
spikes  called  dqg'spears^  to  be  screwed  and  fiistened 
into  several  of  the  trees  in  the  woodland,  and  diiabOf 

far  the  same  purpose^  keep  those  spears  fiistened  over 
the  hare-paths,  and  they  were  jpuyjTos^^^  at  sucE 
a  height)  as  to  allow  a  bare  to  paBs  under  them  with- 
out 


IH  THE  FiFlY-sEVENTH  Year  OF  GEORGE  III.  509 

out  injury,  but  to  wmnd  and  kiU  a  dog  that  might        18l7» 
happen  to  come  against  one  of  the  sharp  aids,  and 
the  spikes  being  adapted  to  effect  the  said  purpose :  that 
none  of  the  spikes  were  at  a  less  distance  than  fifty 
yards  from   the  public  foot-path;    others    at    much 
greater;  namely  150  or  160  yards  :  that  the  Defend- 
ant had  caused  notices  to  be  painted  on  boards  at  the 
outside  of  his  premises,  <^  Take  notice  that  steel  traps 
and  spring  guns,  and  dog-spilces  are  set  in  these  woods 
and  premises :"  that  the  Plaintifi^  by  the  consent  and 
permission  of  Mr.  Tawnsend^  went  into  the  woodland 
belonging  to  Mr.  Townsend^  for  the  purpose  of  sport- 
ing, accompanied  by  a  pointer  dog :    that  a  hare  rose 
in  Mr.  TcrwnsenJCs  grounds^  and  was  seen  and  pursued 
by  the  Plaintiff's  dog:  that  the  haare  ran,  and  was  pur- 
sued by  the  dog  aoer  the  moundj  into  the  Defendant's 
woodland,  and  ran  against  one  of  the  sharp  ends  of 
the  spikes,  and  was  thereby  killed  :  that  the  Plaintiff 
endeavoured^  as  much  as  in  him  lay^  to  prevent  the  dog 
Jrom  pursuing  the  hare  into  the  Defendants  ^oodland^ 
but  was  unable  to  do  so.    These  are  the  facts,  and  the 
question  is,  whether  the  Plaintiff  can,  under  uiese  cir- 
drcumstances,  maintain  an  action  on  the  case  for  the 
value  of  his  dog.    I  am  of  opinion  that  he  may ;  and 
knowing  from  what  ability  and   authority  I  difier,  I 
cannot  but -deliver  that  opinion  with  great  difiidence, 
though  I  honestly  entertain  it  after  the  most  mature 
deliberation  and  consideration  of  all  the  cases.     Some 
things  are  clear :  no  trespass  has  been  committed  in  this 
case.  The  act  of  the  dog  was  not  a  trespass.  No  action  of 
trespass  would  lie  against  the  owner,  unless  he  had  in- 
cited the  dog:  the  contrary  was  the  case,  for  it  expressly 
appears  that  he  was  lawfully  using  his  dog,  under  the 
aathority  of  the  owner  of  the  ground  where  he  Was 
sporting ;  and,  when  the  dog  escaped,  instantly  endea- 
voured to  restrain  and  call  him  back.    The  distinction 

between 
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19^7^  between  voluntary  and  involuntary  actp^  which  consti- 
v^'-^'-ffs-^  tttte  a  trespa^  in  th^  one  case;,  an^  not  in  the  otheX)  is 
\^  well  taken  in  Milleti  v.  Fawdrye^  (best  reported  in  Pop- 
Cjb4X^90KU  ^fl^)  and  Bechmih  v.  Shordike  and  Jnoiher.  Pat  it 
wafii  sfdd  at  the  b^,  Uiis  dog  was  an  intrqder^  and  was 
tliece  without  licence.  I  do  not  know,  what  intrusioD 
i^  a&  applied  to  this  subject-matter.  At  all  evqito  it 
<^npot  be  a  stronger  act  than  a  trespass ;  I  have  ab^wn 
that  this  was  not  a  trespass,  and  I  shall  presently  epdea- 
wur  to  shew,  that  even  if  it  were  a  trespass^  the  Drfeod- 
i^t  would  not  have  been  warranted^  under  the  dicum- 
stances,  in  doing  ivhat  he  did ;  a  fortiori^  if  it  was  an 
involuntary  act,  and  pne  which  the  Plaintiff  did  all  in 
his  power  to  prevent  Another  point  I  take  ^  be 
clear,  that  if  an  actual  trespass  had  beejn  conunitted  by 
horses,  she^,  or  other  cattle  which  the  owner  is  \^\xxA 
%9  to  keep  as  to  prevent  them  from  trespassing,  the 
owner  of  the  ground  could  not  have  killed  the  animal 
directly,  unless  it  became  necessaiy.  to  do  sq^  in  order 
to  prevent  the  actual  destruction  of  some  of  his  own 
property.  Such  a  direct  act  of  killing  would  have  been 
an  act  of  trespass.  For  this  the  case  of  Vere  v.  Lord 
Ctmdor  is  an  express  authority,  and  the  opinion  of  Lord 
^Uenborough  is  so  strong  to  this  cas^  that  I  mu^t  occu- 
py some  little  time  in.  stating  it.  Here  the  learned 
Judge  fully  stated  that  case,  ut  supra.  That  was  an  action 
•  of  trespass,  because  the  killing  was  direct  Here  the 
fixing  of  the  spikes  in  the  Defendant's  own  ground 
coi^ld  of  itself  not  be  a  trespass,  but  it  is  the  consequence 
of  the  act  of  which  the  Plaintiff  complains ;  and  when 
the  Defendant  fixed  the  spikes,  he  must  be  considered 
aa  having  contemplated  the  probable  consequoices  of 
.his  own  acts.  Indeed,  this  special  verdict  does  not  leave 
any  doubt  on  this  point ;  for  it  is  found,  that  these  spikes 
were  placed  there  for  the  purpose  of  wounding  and 
killing  dpgs.  I  assume  it  as  another  clejGir  proposition, 
6  that 
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that  under  the  circomfttancea  the.  hace  la  quradon  was 
HOC  tha  pvoperty  of  the  Dcftndaaty  and  dnreftnre  it  was 
not  necessary  to  kill  this  dog  for  the  protectiQa  of  the 
Defendant's  proper^:  for  it  was  admitted  at  tbe  bar, 
that  if  the  hare  had  been  killed  in  the  Deftodanf  s 
grosnd,  it  would  not  have  been  hig>  Indeed  this  has 
been  decided  in  many  cases:  in  ShOim  ▼.  MmEy :  <<  U 
A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  it  into 
the  ground  of  CLy  and  kills  it  thece,  the  property  is  in 
A.  the  hunter."  This  is  stated  as  text  law  in  Blaeb" 
Uem^sCommentaries  (a),  and  finally  confirmed  in  Church^ 
*9tcrd  ▼•  ShMg.  It  mi)St  be  admitted,  then,  iqxm  these 
anthorities,  that  as  there  was  no  voluntary  tiespas^  as 
there  was  no  property  of  the  Defendant's  own  ta  pro* 
tect,  neitber  the  Defendant  nor  his  servant,  eonld  have 
stood  there  with  a  gun,  and  shot  this  deg  in  pursoit  of 
tbe  harew  Why  ?  because  it  is  said  at  the  bar,  a  num 
o«igbt  to  exercise  a  discretion.  I  have  ever  thought  it 
quite  clear,  that  no  man  shall  do  that  indirectly,  which 
he  cannot  do  directly.  The  plaeiag  these  dog-q>ears 
for  the  exprest purpose  qfldUingf  is,  as  it  appears  tome, 
vast  the  same  as  if  the  Defendant  had  placed  a  man 
there  for  the  purpose  of  shooting.  Nay,  it  is  worse;  for 
in  the  one  case  a  man  would  exercise  a  discretion ;  but 
here,  death  must  inevitably  ensue  without  any  discre- 
tion being  possible  to  be  exercised,  without  any  r^ard 
to  droumstances,  and  without  giving  the  opportunity  of 
knowing  what  the  circumstances  might  require.  If 
then  an  actual  trespass  on  the  ground  would  not  justify 
the  destruction  of  this  animal,  vdthout  some  apparent 
necessity  to  preserve  the  Defendant's  own  property  from 
destruction,  how  can  it  be  justified  by  that  which  was 
n^  a  trespass,  nor  ev^i  the  subject  of  an  action  on  the 
^  ?    The  dog  cannot  be  said  to  be  an  intruder,  tut 
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the  Defendant  hod  taken  no  means  to  prevent  dogp 
from  coming  into  his  land;  for  it  is  expressly  foand  hf 
the  verdict)  that  the  mound  and  ditch  were  not  a  suffi- 
cient fence  to  prevent  dogs  from  passing  from  the  ooe 
woodland  into  the  other;  and  Mr.  Justice  Doddridgif 
in  the  case  in  Pcpkanif  mentions  there  being  no  fence 
as  a  drcmnntance  worthy  of  obser\'ation.  Indeed,  irom 
the  placing  these  spears,  as  it  is  found,  for  the  purpose 
of  destroying  dogs,  it  is  evident  they  were  expected  to 
come,  and,  knowing  the  roving  disposition  <tf  a  dog, 
wluch,  as  some  of  the  cases  state,  cannot  be  ruled  sud- 
denly, the  law  has  provided,  that  the  act  of  the  dog 
shall  not  make  the  owner  a  trespasser,  nnless  he  has 
incited  the  dog  to  do  the  particular  act»  Even  an  action 
on  the  case  will  not  lie  against  the  owner  fi>r  a  mischief 
committed  by  a  dog,  unless  it  be  alleged  that  ibedog 
had  the  vicious  propensity  to  bite,  or  to  the  sort  of  ac- 
complained  of,  and  also  the  owner's  knowledge  of  the 
animal  having  that  propensity.  But  here  the  animal 
only  followed  his  natural  bent ;  and  it  must  ever  be  re- 
membered in  this  argument,  that  the  hare  did  not  be- 
long to  the  Defendant.  A  case  from  Cro.  Jac.  qI  Blithe 
V.  Topham  has  been  much  pressed  by  my  brother  Ah 
sonquet.  The  same  case  is  mentioned  inBott.(a)  If 
A.i  seised  of  a  waste  adjoining  to  a  highway,  dig  a  pit  in 
the  waste,  within  36  feet  of  the  highway,  and  the  mare 
of  B*  escapes  into  the  waste,  and  falls  into  the  pity  and 
dies  there,  yet  B.  shall  not  have  an  action  against  J» ; 
for  his  making  the  pit  in  the  waste^  and  not  in  the 
highway,  was  not  any  wrong  to  B^  but  it  was  the  &ult 
of  J3.  himself  that  his  mare  escaped  into  the  waste.  It 
is  sufficient  to  observe  that  two  most  material  facts  are 
found  in  the  present  case,  which  are  not  existing  in  the 
case  in  SqlL  and  Cro.Jac.<,  namely,  that  A  is  ^^ 

{(o)  1  R9.  4br.  88. 

sUied 
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Staled  to  be  himseir  the  fkalty  person,  in  suflfering  his        1817. 
mare  to  escape.     Here^  on  the  contrary,  it  is  found, 
chat  the  Plaintiff  endeavoured,  as  much  as  in  him  hiy. 


Dkanb 

to  prevent  his  dog  from  going  on  the  Defendant's  land,  Clayton* 
but  in  vain.  A  man  may,  and  easily  can,  control  his 
horsey  but  he  cannot  control  his  dog.  All  the  cases  in 
the  Jaw  lAich  oppose  such  an  action  in  the  Plainti^ 
go  upon  the  ground,  that  he  has  not  used  ordinary 
caution.  But  the  case  in  Boll  diflfers  £rom  this  at  the 
bar  in  another  most  material  respect,  viz.  that  it  is  not 
found  that  the  pit  was  dug^f^r  the  purpose  t^ killing 
mares.  If  it  had,  and  had  been  decided  for  the  Defendant, 
I  then  should  have  thought  it  a  strong  authority ;  but, 
as  it  stands,  I  do  not  feel  the  weight  of  it  A  case  of 
Brock  V.  Copeland  was  also  quoted,  for  an  opinion  of 
Lord  Kenyan ;  but  it  is  to  be  observed,  that  the  decision 
of  the  learned  Chief  Justice  turned  expressly  upon  this, 
that  the  Defendant  had  properly  let  loose  the  dog,  and 
the  injury  had  arisen  from  the  Plaintiff's  own  &ult,  in 
going  incautiously  into  the  Defendant's  yard,  after  it 
had  been  shut  up.  But  the  latter  part  of  what  Lord 
JKenjfon  states,  with  regard  to  what  had  happened  before 
him  and  the  whole  Court  in  another  case,  shews  to  my 
jnind  most  manifestly,  that  had  his  Lordship  had  a 
similar  case  to  this  before  him,  he  would  have  been 
clear  for  the  Plaintiff.  In  an  action  against  a  man  for 
keeping  a  mischievous  bull,  that  had  hurt  the  Plaintiff 
it  having  appeared  in  evidence^  that  the  Plaintiff  was 
crossing  a  field  of  the  Defendant's  where  the  bull  was 
kept,  and  where  he  had  received  the  injury,  the  De« 
fendant's  counsel  contended,  that  the  Plaintifl^  having 
gone  there  of  his  own  head,  and  having  received  that 
injury  from  his.  own  foult,  the  action  would  not  lie :  but 
it  appearing  also  in  evidence^  that  there  was  a  contest 
concerning  a  right  of  way  over  this  field  wherein  the 
bull  was  kept,  and  that  Uie  Defendant  had  permitted 

several 
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:  Fifthly,  It  has  been  likewise  urged  in  illustration, of 
the  doctrine  contended  for  by  the  Plaintiff/ that  he  who 
plants  an  instrument  for  destruction  within  the  limits  of 
his  own, ground,  to  detet  trespassers  from  entering  upon 
it,  is  criminally  answerable  for  air  the  consequences 
that  may  ensue  therefrom,  and  from  hence  it  has  been 
argued,  that  he  must  be  civilly  answerable ,  for  all 
damage  occasioned  thereby.  I  am  by  no  means  pre- 
pared to  adopt  this  as:a  position  whidi  cannot  be  con- 
troverted, nor  do  I  think,  that,  if  established,^  it  would 
necessarily  lead  to  the  conclusion  which  the  PlajnufT 
would  draw  from  it;  but  at  all  events,  it  presents  a 
very  different  question  from  the  pr^ent,  and  may  turn 
upon  very  different  considerations.  It  is  enough  to 
say  at  present,  that  this  point  has  never  been  decided, 
and  that  the  case  now  before  us  does  not  call  for  any 
decision  upon  it. 

These  are  the  arguments  which  l^ave  been  produced 
in  &vour  of  the  Plaintiff's  action,  .and  as  they  have 
failed  in  convincing  me  that  it  is  supportable,  I  tbink.for 
(he  reasons  which  I  before  stated,  that  there  must  be 
judgment  for  the  Defendant;  but  as  the  Ck>urt  is  equally, 
divided,  regularly  no  judgment  can  be  given.  If,  how- 
ever, the  Plaintiff  thinks  fit  to  avail  himself  of  the  sug- 
gestion of  my  Brother  Burroughs  judgment  may  be  en- 
tered for  the  Defendant!  in  order  that  the  Plaintifi^  if 
he  shall  be  so  disposed,  may  carry  the  matter  fiir- 
ither ;  if  he  shall  not  be  disposed  so  to  do,  no  judgment 
«t  all  is  to  be  entered. 
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prevention  of  that,  which,  at  the  most,  is  a  trespass,  might 
have  been  fatal  to  human  life ;  and  when  we  are  weigh- 
ing whether  a  khfng  can  be  done,  or  not,  all  the  conse- 
quences of  such  an  action  must  be  looked  to.  If  upon 
this  special  verdict  it  had  been  found,  that  there  was 
fault  or  blame  in  the  Plaintiff,  the  case  might  have 
been  dfrflferent,  and  this -notion  of  ftult  in  the  Plaintiff 
I  have  shewn  to  be  a  considerable  feature  to  guide  the 
decision  of  the  cause ;  and  my  Brother  Bosanqueti  feel- 
ing the  importance  of  such  a  fact,  wished  to  make  oiit 
negligence  o^  misconduct  in  the  Plahitiff;  but  I  did  not 
hear  him  state  one  fact  to  that  end;  he  said  the  Plain- 
tiff had  notice,  and  therefore  it  was  his  own  feult  It  I 
is  true,  he  was  aware  of  the  notice,  and  so  far  from 
being  in  &ult,  he  does  all  he  can  to  comply  with  it;  for, 
having  a  right  to  be  where  he  was,  and  his  dog  havmg 
raised  the  hare,  and  pursuing  her,  the  Plaintiff  <*  en- 
deavoured,  as  much  as  in  him  Im/,  to  prevent  the  dog  from 
pursuing  the  hare^  hut  was  unable  to  do  so.**  What 
could  the  Plaintiff  do  more,  except  never  going  out  of 
his  house^  into  his  own,  or  his  friend^s  ground,  with  his 
dog?  But  the  Defendant  might  have  done  more;  for 
if  he  cho^  to  put  up  these  spikes,  he  ought  to  make 
the  approach  to  his  land  more  inaccessible,  by  putting 
up  fences  where  so  much  inevitable  danger  lurked. 
Here  then  is  a  temporal  loss  or  damage  sustained  by 
the  Plaintifl^  as  the  immediate  and  contemplated  conse- 
quence of  the  act  of  the  Defendant  It  may  be  true 
'  thata  similar  action,  in  specie,  is  not  to  be  found  in  any 
Iftw-book ;  and  I  admit,  that  if  the  case  were  new  in 
principle  it  would  be  necessary  to  apply  to  the  legisla- 
ture^ and  not  to  a  Court  of  law :  but  where  the  case 
18  one  new  in  the  instance,  aiid  the  question  is  upon 
the  application  of  a  principle  recognized  in  the  law  to 
aoch  new  case,  it  will  be  just  as  comfp^tent  to  Ck>drts  of 
Justice  to  apply  the  principle  to  a  case  which  may  arise 
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two  centuries  hence^  as  it  was  two  centuries  ago.  Tlusis 
the  very  nature  of  an  action  on  the  case.  Here  is  a  tempo- 
ral loss  or  damage  sustained  by  the  Plainti£f,  (who  has 
done  no  wrong,-  and  who  used  every  d^ree  of  cautioD 
and  exertion  to  avert  it,)  by  the  tortious  act  of  the  De- 
fendant, who  must  take  the  consequence,  if  his  ndgb- 
bour  thereby  sustain  an  injury.  The  two  things  here 
concur,  which  Lord  jB2/en&oi*atfg^  requires,  to  support 
such  an  action ;  fault  in  the  Defendant,  and  no  want  of 
ordinary  care  to  avoid  it  on  the  part  of  the  PlaAnti£ 
For  these  reascms,  I  am  of  opinion  that  the  Piaintiff  is 
entitled  to  recover. 


Dallas  J.  It  has  been  admitted  at  the  bar,  that 
this  case  is,  in  point  of  circumstances,  altogether  neV} 
and  therefore  the  argument  has  properly  proceeded  on 
general  principles,  and  analogies,  real  or  supposed. 

The  question  is,  whether,  under  the  facts  found  by 
this  special  verdict,  the  Defendant  had  a  right  to  place 
the  dog-spears  in  the  manner,  and  for  the  purposes, 
for  which  they  are  found  to  have  been  placed,  whereby, 
and  as  a  consequence  to  be  foreseen,  the  dog  of  the 
Plaintiff  has  been  killed,  and  for  the  loss  of  which  the 
action  has  been  brought. 

And  first,  with  respect  to  the  all<^ed  inhamanity 
of  the  proceeding,  which  has  been  adverted  to  at  the 
bar,  and  may  weigh  with  many  persons  on  the  first 
view  of  the  subject  It  is  not  disputed  that  in  some 
cases  a  dog  may  be  killed  for  the  preservation  of  a 
liare.  In  that  cited  at  the  bar,  of  a  dog  fofond  in  a 
wiurren,  this  was  ^expressly  decided;  yet,  in  point  of 
humanity,  where  is  the  difference,  between  destroying 
a  dog  in  a  warren,  or  in  a  cover  for  the  preservalion  of 
game.  It  will  be  no^  answer  to  say,  that  a  warren  is  a 
privileged  place;  for  whether  privileged  or  no^  or 
whether  gam^  be^  prc^Msiy  m  one  p)ac^  and  not  in 

anodier, 
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sttiolher,  though  this  may  fundsb  a  distmction  appUc- 
able  to  the  case,  in  other  respects,  it  can  make  no 
difliirence  on  the  present  view  of  it* 

^th  respect  to  the  pardcc^lar  mode  of  ^destructioD,  Claytok. 
though  this  may  be  of  fit  moral  consideration,  it  can 
scatvely  be  contended,  that  the  kw  will  distinguish^ 
permitting  a  dog  to  be  destroyed  in  one  way,  and  ytit 
forbidding  it  in  another.  The  question  is  upon  the 
right  to  destroy,  and  not  upon  the  mode  of  destruction, 
as  to  which,  subject  to  be  judged  of  by  others  every 
nian  must  jydge  for  himself.  It  has  dbo  been  stated, 
that  nothing  appearing  to  the  contrary,  it  is  to  be  pre- 
sumed the  Plaintiff  was  qualified.  To  this  I  cannot 
agre^  for  if  the  fiict  were  material,  it  should  have  been 
found  one  way  or  another,  but,  in  my  view  of  the  sub- 
jectf  it  is  of  no  consequence;  for,  if  qualified,  he  could 
have  no  right  to  trespass  on  the  Defendants  grounds, 
and  if  unqualified,  the  Defendant  could  have  no  ri^t 
beyond  seizing  the  dog,  supposing  he  had  by  himself  or 
his  servant  been  present  at  the  time.  As  little  can  depend 
on  the  drcumstance  that  the  Plaintij?  was  sporting  with 
the  permiBsioa  of  the  owner  of  the  land  on  which  the 
hare  was  started;^  for  this  could  only  be  a  licence  as  to 
the  land  of  such  owner,  and  ooold  give  no  right  to  go 
upon  neighbouring  land  belonging  to  a  different  person. 
Nor  can  the  distinction  between  wilful  and  in  voluntary 
trespass  make  any  difference  in  this  respect;  for  the  . 
question  has  been  argued  on  ground  applicable  to  the 
one  as  well  as  to  the  other,  viz.  that  whether  the 
'trespass  be  voluntary,  or  involuntary,  the  party  thereby 
injured  had  no  right  to  act  as  the  Defendant  had 
done. 

It  has  fhrther  been  stated,  that  there  were  different 
paths  going  through  this  wood;  but  this,  also^  appears 
to  me  to  make  no  difference;  fok*  as  to  the  Ftaintiff»  he 
not  in  thecKcrcise  of  any  rig^t  of  way»  nmh  less 

Vol-  VII.  M  m  within 
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tritbin  the  limits  of  such  way;  but,  09  tb^  contniy, 
professing  to  have  been  invcduntarily  oq  the  Isnd  in 
question;, and  if  this  had  been  the  case  of  a  penoD 
eKercising  aright  of  way,,  it  is  found  that  noi  wet 
thfsse  dog-qiears  was  placed  at  a  less  distance,  tban 

/^  distance  of  one  hundred  and  fifty^  so  thait  if  the  iqiiiy 

had  occurred  in  the  exercise  of  any  aoch  rigii^  the 
case  would  depend  on  very  di&rent  consideEitioiis. 
In  eflbcti  according  to  the  range  the  aigument  has 
taken,  nothing  will  "ium  on  whether  it  be  a  doie  or 
preserve  with  a  right  of  way  through  it,  or  not;  tx  in 
the  one  case»  as  in  the  other,  it  has  been  oontoided  it 
would  be  ill^^al  to  [^ce  instruments  of  this  descriptioD. 

Nor  do  I  Uiink  it  requisite^  in  this  casc^  to  consider 
how  fin*,  and  und^  what  circnmstances,  game  \b  to 
be  treated  as  property,  and  to  what  effect;  for  here» 
again,  the  argument  in  support  of  the  Plaintiff's  oiie, 
does  not  depend  on  this  distinction;  but  it  is  main- 
tained, that  even  though  for  the  preservation  of  that 
which  is  admitted  to  be  property,  as  faerbi^  under- 
wood, fixdts  of  the  surfiu^  soil  itself  or  whatever  as 
property  will  form  the  snlgect  of  treflpass,  stiU,  what 
has  been  done  in  this  case  was  unlawfidly  done^  and 
thePlaintiff  is  entitled  to  recover. 

One  other  point  only  remains,  before  I  come  to  the 
question  itself;  which  is,  how  £ir  the  present  decision 
will  a[^ly  to  measures  that  may  by  direct  opention, 
or  necessary  consequence^  affect  human  life.  As  to 
this,  I,  will  only  observe,  such  cases  seem  to  me  to 
depend  on  different  grounds,  the  law  distingushing^  to 
many,  and  most  essential  purposes,  between  property 
and  t|ie  life  of  man ;  and  to  the  facts  of  this  case  only, 
n^iy  present  opinion  is  intended  to  apply. 

I  shall  now,  shortly,  advert  to  the  cases  cited.    And 

tlie  first  doss  goes  to  distinguish  between  voluntary  and 

13  involuntary 
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tB^UDUnry  ttespam ;  m  in  tbe  instaoce  of  cattle  (>as^iDg  1 8 1 7* 
along  tbe  roftd,  aod  consuming  grass  and  corn,  or  th6 
^cg  cbadng  aheep^  And  other  cases  of  the  sam0  de- 
fcriptioB,  the  owom  doing  all  in  his  power  to  prevent 
k.  To  the  doctrine  and  to  the  wthoritj  of  all  such 
^casesy  I  fiiUj  subscribe;  and  if  thjs  action  had  been 
tr^qMfls  against  the  pi^esent  Plaintiff,  by  the  present 
Defendant^  the  ^rQier  might  hav^  de&qded  himself  an 
Ihfi  &aCs  fiMmd  by  this  special  verdict,  but  whether  an 
action  of  |i  di^scriptipQ  precisely  ppppsi^e,  that  is,  an 
lictiqp  b|;o«ight  again^  the  own^r  of  land  for  a  damage 
sust^in^  by  a  party  having  no  right  to  be  there,  for 
^a  iiie  made  of  the  land  by  the  owner^  and  being 
Iherefcnre  there  only  under  circumstances  to  make  it 
A  disable  trespass,  such  damage  being  induced  aTto^ 
jl^eCber  hjf  his  own  act,  whetlier  voluntary  or  not, 
ijvhether  such  action  will  lie^  is  a  (juestion  altogether 
^iiferei^t.  Suppose^  th^  .trespass  being  voluntary,  an 
§Ction  would  Ue^  it  wiU  scarcely,  be  coqtended  that 
being  involuntary,  though  this  might  excuse  the  party*' 
it  would  give  him  a  right  of  action  against  the  owner 
of  the  soil  for  a  damage,  though  resulting  from  an  in- 
voluntary  act.  The  case  would  have  been  in  point,  if 
the  dog  chacing  the  sheep  or  hare  had  been  injured  in 
auch  chace^  and  for  the  mischief  incurred,  an  action 
had  been  brought;  but  no  such  case  has  been  cited; 
and  it  must  be  admitted,  that  this  action  is  a  perfect 
novelQr,  though,  with  more  oij^Iess  of  extent,  this  and 
^milar  practices  have  Icmg  and  notoriously  prevailed. 
To  the  next  class  of  decisions  I  also  equally  accede; 
namely,  those  which  establish,  that  you  shall  do  no 
more  than  the  necessity  of  the  case  requires,  when  the 
«3(oess  mfy  be  in  any  way  injurious  to  another;  a  prin- 
ciple w)ii(^  pervades  every  part  of  the  law  of  England^ 
criminal  ^  well  ^M  civil,  and  indeed  belongs  to  all  law 
that  is  founded  on  reason  and  natural  equity*  I( 
•     M  m  2  would 
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1817*  would  be  superfluous  U>  advert  to  particular  instanoe^' 
Admitting  therefore 'the  authoFity  of  these  cases,  but! 
dttiying  their  applicatioo,  it  will  not  be  necessary  to 
follow  them  in  detail,  and  I  shall  come  at  once  to  the 
ground  on  which  it  seems  to  me  they  are  to  be  diati&^ 
gnished  from  ther  present. 

And  it  is  this ;  they  all  turn  on  the  fii6C  of  presence* 
Such  was  the. case  m  which  the  Defendant  pleaded 
that  he  killed  the  Plaintiff's  dog  to  preserve  h&own; 
the  plea  was  held  bad,  because  it  did  not  all^e  that 
his  own  dog  could  not  be  otherwise  saved;  and  so  is 
Vere  against  Lord  Cawdor^  because  it  was  not  averred 
that  it  was'  necessary  to  kill  the  dog  for  the  preseHstion 
of  the  hare.  So,  in  the  case  of  nets,  they  might  have 
beetf  detained  without  being  destroyed;  or,  as  it  was 
properly  put  in  the'  argument  at  the  bar,  where  the 
owner  of  the  property  itr  present,  and  has  the  means  of 
prevention  in  his  own  hand,  he  is^  bound  ta  ezerase  hik 
judgment,  and  not  to  do  more  than  is  immediately  nc^ 
cessary ;  but  it  does  not  follow  from  this,  thtt  he  may  boC 
take  measures  for  the  general  preservation  of  his  rights 
during  his  absence,  the  nature  of  wjiich  inust  depend 
upon  considerations  altogether  different  AD  siidi  cases 
are,  for  these  reasons,  to  be  distinguished,  as  it  seems 
to  mei  from  the  presnt  It  is  contended,  however,  that 
they  apply ;  and,  if  you  may  not  kill  a  dog  by  your 
own  immediate  act,  or  order,  neither  can  you  by  means 
provided  to  induce  such  consequence,  when  not  per- 
sonally present;  for  what,  it  is  aske^  is  the  difference 
between  killing  with  your  own  band,  with  an  instru- 
ment placed  therein  at  the  time,  or  by  an  insCniment 
placed  by  that  hand  on  the  ground,  for  the  future 
purpose?  That  which  it  is  unlawful  to  do  by  direct 
means*  it  is  equally  unlawful  to  do  by  indir^  means  ; 
and  to  this  point  the  case  of  Fere  ilgainst  LmI  Cawdor 
IS  cited.  '   ^  • 

But 
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«.  But  liere»  agftiiiy  it  appears  .to  me,  there  i&  a  mis- 
jiqiplicatioji  of  principle. 

Is  it  jUegal  to  place  spikes  or  glass  upon  a  wall  ?.  and 
if  A  party. climbing  over  be  thereby  wounded  or  cut^ 
can  he  bring  an  action?  And  yet,  if  .1  were  to  see  a 
trespasser  coming  down  my  area^  or  getting  over  the 
gBtrden  wall,  I  could  not  drive  the  spike  into  his  hand, 
or  cut  him  with  the  glass.  Or,  (to  bring  it  home  to 
the  present  case^)  suppose  that,  in  order  to  separate 
l^s  pr<qperty  from  that  of  his  neighbours,  the  Defend- 
ant Jbad  erected  a  wall,  and  put  spikes  or  glass  upon  ir^ 
.^d  that  the  Plaintiff  had  been  wounded  in  attempting 
to  get  over,  could  this  .action  have  been  maintained? 
If  not,  where  is  the  distinction  between  spikes  .on  the 
ground,  with  notice  that  they  are  there,  or  notice 
ffven  by  the  visibility  of  the  spikes  themselves  ?  With 
respect  to  the  owner  of  the  dog^  certainly  none,  and 
.for  the  conduct  of  the  dog  the  owner  is  response 
ible,  if  not  to  the  extent  of  giving  an  action  against 
himself  in  a  case  where  all  is  done  that  could  be  done 
to  restrain  die  dog^  yet,  at  least  to  exempt  the  owner 
of  the  soil  from  an  action  for  an  injury  done  to  the  dog. 
But,  if  the  owner  had  taken  his  station  on  the  wall,  he 
could  not  in  person  have  made  use  of  the  glass  or 
spikes.  The  doctrine  depends  on  a  broad  distinction. 
Presence,  in  its  very  nature,  is  more  or  less  protection ; 
absence  is  abandonment  and  dereliction  for  the  time ; 
presence  may  supply  means,  and  limit  what  it  supplies; 
but  i£  during  absence,  property  can  only  be  protected 
by  such  means  as  may  be  resorted  to  in  the  case  of 
presence,  all  property  lying  open  to  inroad  can  have  no 
protection,  at  least  by  any  act  of  the  party  himself;  for 
to  say  that  he  can  only  be  protected  when  absenit,  by 
such  means  as  he  could  use  if  present,  is  a  contradictioa 
in  the  nature  of  things. 
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But^itisfiirtliersaid,  youfibaUinakegiichiueof  jeor 
own  property  as  not  injure  that  of  anoAer;  and  totfaii 
ttbo  I  agree^  m  the  true  sense  of  the  maxiniy  wfaidk  u^ 
the  right  of  another,  fi>r,  if,  in  breach  of  this  mk^  iaij 
right  be  invaded  by  another,  nAiat  is  dmie  by  iibf^  if 
only  adequate  to  repel  sueh  inTasion,  is  not  tm  infinge* 
ment  of  his  right,  bnt  a  defence  of  my  own,  and  nose 
torn  on  the  consideratiDn  of  what,  to  defend  snchiightB, 
I  am  permitted  by  law  to  do. 

On  this  foundation  stands  the  whole  law  of  actions  on 
the  case  for  conseqnentiri  damages,  and  the  doctrine  of 
nuisance,  as  it  may  aflect  individuals  or  the  pnbfic,  in 
all  its  nuiation  of  form.  The  difference  is,  between 
Absokte  and  relative  rights,  between  that  which  is  mine, 
exdurive  of  any  right  in  others^  present  or  fiitare,  and 
that  which  is  of  a  spreading,  diifting  possession,  as  air, 
water,  &c.,  in  which  I  haVe  but  a  qualified  possession,  a 
possessidn  subservient  to  the  future  use  by  others^  If  I 
place  H  log  across  a  public  path,  and  injury  be  thereby 
sustained,  the  soil  being  my  own,  but  the  public,  or  in- 
dividuals having  a  right  of  way  over  it,  an  action  will 
lie^  because  there  is  a  right  in  others  to  pass  along  with- 
out interruption ;  but  if  there  be  no  right  of  way,  I  may 
with  any  view,  and  for  any  purpose,  place  lop  on  my ' 
own  land,  tod  a  party  having  no  right  to  be  there,  and 
sustaining  damage  by  his  own  trespass,  cannot  bring 
an  action  for  the  damage  so  sustained.  So,  in  the  case 
put  of  a  ditch,  I  may  not  dig  it,  so  as  to  interfere  with 
any  public  or  private  rigbt,  but  within  the  limit  of  my 
own  property  adjoining  a  common,  and  not  separated 
fh>m  it  by  any  actual  fences  I  may  dig  a  ditch,  hower^f 
wide ;  and  man  or  beast  sustaining  harm,  having  no 
right  to.be  there,  do  action  will  lie.  Such  was  the  case 
cited  of  the  horse  straying  from  the  common,  and  tiS^g 
into  the  pit,  and  in  which  it  was  determined  that  no 
action  would  lie,  first,  because  the  owner  had  a  rigbt  i^ 
do  what  he  pleased  with  hiB  owta  land,  and  nezt^  that 
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the  Plaintiff  could  shew  no  rigfat  tor  the  horse  to  be 
there ;  and  yet,  that  a  horse,  mighty  in  the  night  or  day, 
Ibtrayfirom  an  open  common  mto  adjoming  land,  not 
separated  by  any  fence,  was,  as  a  probable  consequence, 
as  much  to  be  fiireseen,  at  that  a  hare  might  spring  up^ 
and  a  ddg  chase ;  or,  if  the  horse  had  escaped  from  the 
owner,  and  he  had  sustained  damage  in  the  pur8uit» 
would  that  have  given  him  a  right  to  damages  for  the 
oonsecjuence  of  an  escape  which  he  ought,  in  strictness^ 
to  have  prevented?  I  may  not  keep  a  mischievous  bull 
in  a  field  thrdugh  which  there  is  a  right  of  w&y ;  but 
when  there  is  no  ri j^t  of  way,  I  am  entitled  so  to  do, 
as  was  stated  by  Lord  Kenyan  in  one  of  the  cases  cited' 
at  thie  bar,  and  this,  by  way  of  illustration,  for  the  very 
purpose  of  shewing  the  distinction  in  question.  The 
only  case  cited  on  this  part  of  the  subject,  sb  bearing 
the  other  way,  is  that  of  Townsend  against  Wdthen  / 
but  in  &cts  and  circumstances  it  has  no  resemblance  to 
the  present  The  object  in  the  former  was  to  attract,* 
in  order  to  destroy  the  dog ;  and  in  this,  the  immediate 
purpose  was  to  keep  the  dog  from  a  situation,  in  which 
he  might  incur  destruction.  In  Timnsend  against  Wa-^ 
then  the  enticement  was  made  to  operate  beyond  the 
line  of  the  Defendant's  property,  and  to  the  destruction 
of  the  dog,  where  the  dog  had  a  rigfat  to  be ;  and  this 
enticement  constituted  the  foundation  of  the  action.  It 
isy  in  effect,  but  the  common  case  of  nuisance. 

But  no  decbion  has  established,  that  a  trap  placed 
by  a  man  in  his  own  land,  and  not  calculated  to  operate 
so  as  to  allure,  beyond,  or  even  within  the  limit  of  such 
land,  would  be  a  trap  unlawfully  placed.  But  it  has 
been  argued  that  the  principle  of  the  cas^  at  least, 
applies  in  this  way,  that  though  the  enticement  be  not 
the  direct  act  of  the  party,  yet  it  arises,  of  necessity,  from 
the  act  done;  lis,  for  instoncei  that  a  hare  lying  near 
the  hedge  of  a  highway  forming  one  side  of  a  wood- 
M  m  4  land 
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land  in  which  spean  are  pjit,  may  operate  to  e&tke  n 
dog  passing  along  the  highway,  and  this  I  admit  may 
happen.  But  if  the  owner  of  land  have  a  right  to 
game  upon  his  land*  and  a  right  which  he  undoubtedly 
has,  to  a  certain  d^greei  whether  a  hare  shall  lie  in  <Hie 
place  or  another,  is  that,  whidi,  generally  qieakii^ 
he  can  neither  cause  or  omtroul,  and  being  inddent 
to  the  common  and  ordinary  enjoyment  of  land,  is  that 
to  whidk  others  must  submit,  incurring  only  the  dn^ 
of  restraining  their  dogs,  which,  in  numberless  instanoes* 
I  conceive^  th^  are  bound  to  do.  But  take  it  tke 
other  way ;  if  a.  wilful  trespasser,  and  to  this  the  aigo- 
ment  goes,  may  bring  an  action  for  loss  or  damage 
sostainfld  by  his  own  treqMss,  he  may  beat  the  oovor 
of  every,  man  of  landed  property  in  the  ncugbboDihoody 
and  bring  an  action  Sot  his  dog,  if  killed  or  maiaied^ 
in  the  way,  at  least,  iI^  which  this  case  1m|s  been 
argued.  Nor  will  it  be  any  answer  to  say,  that  an 
action  of  treqfiass  might  be  brought  against  him;  £»- 
•though  the  event- of  each  action  might  b®  di£krent  as 
to  damages,  still  in  point  of  principle  it  leaves  the 
objection  the  same.  But  here,  again,  I  mofit  *ask» 
where  is  the  Ime  to  be  dmwn?  Suppose  dog-fipeyzw 
planted  at  a  distance  from  any  road,  in  a  preserve^ 
surrodilded  on  ^  sides  by  land  belonging  to  the 
owner,  and  to  an  extent  to  render  attraction  or  en- 
ticeitients  impossible  by  the  game  lying  in  sudi  pre- 
serve^'Wtll  it  be  said  that  in  such  a  case  an  action 
would  lie?  The  argument,  not  indeed  in  words,  bat» 
unless  I.  mistake  it,  in  effect,  goes  to  this  extent  You 
may  traverse  field  after  field,  add  tresspass  to  tre^Mss, 
for  the  purpose  of  getting  to  insulated  and  protected 
property,  turn  in  your  dog,  follow  it  yourself,  and  if  one 
or  the  other  be  hurt,  bring  an  action  against  the  owner 
for  the  damage  sustained.  The  aigument,  I  say,  pro* 
.  oeeds  to  this  extent;  for  though  in  this  case  the  dog  wa^ 
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md^TOured  to  be  restnune^  yet  the  doctriae  goes  to  1817* 
die  general  ill^lity  of  pkcing  sach  spikes  under  any ,  dbawk 
circiinistances;  nor  has  it  been  limited  by  the  distinc-  %,. 

tion    between    voluntary   and    involuntary    trespass.    Clattok. 
•With  the  greatest  possible  reject  for  the  different 
opinions  entertained,  to  this  I  cannot  agree. 

I  have  likewise  attended  to  the  aigument,  but  in 
vain,  to  learn  where^  in  cases  of  tifis  description,  the 
doctrine  is  to  stop.  Is  it  meant  to  be  laid  down,  that 
no  trap  may  be  placed  for  the  destruction  of  vermin  of 
any  description  ?  for  in  every  such  trap,  a  dog  may  be 
maimed,  if  not  killed ;  and  if  so,  how  does  such  a  case 
differ  from  the  present?  If  the  owner  may  bring  an 
action  for  one  sort  of  injury,  the  omsequence  of  trespass 
on  his  part,  why  not  for  another?  if  for  killing  by  a 
dog  spear,  why  not  for  maiming  with  ji  trap  ?  The 
cases  differ,  not  in  kind,  but  in  degree^  and,  on  the 
•  ground  taken  in  the  argument,  I  do  not  see  why  every 
trap,  for  whatever  purpose  set,  by  which  a  dog  may  be 
killed  or  maimed,  will  not  subject  the  owner  of  the 
land  to  an  action;  and  traps  are  equally  set  against 
vermin,  for  the  preservation  of  game,  as  appears^  indeed, 
firom  the  fiicts  found  by  the.present  verdict. 

Finding,  then,  no  case  in  which  any  such  action  haa 
ever  been  brought,  nor  any  instance  of  an  indictment 
for  a  nuisance,  which  this  would  be,  if  the  argument 
for  the  Plaintiff  be  well  founded  in  its  extent,  nor  aaj 
pveoedent  of  such  an  indictment  in  any  book,  thongh 
tke  practioe»  in  various  forms,  is  of  extensive  preva- 
lence ;  thinking,  too,  that  every  analogy  resorted  to  has 
foiled,  and  that  all  principle  is  the  other  way,  I  am  of 
opinion,  on  the  general  ground,  that  this  action  cannot  * 
be  maintained,  and  I  have  been  anzioos  to  deliver  my 
saitiments  fully  on  this  poin^  that  I  n^y  not  be 
ihoiigfat  to  have  declined  it;  though  I  think,  at  the 
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1817*  freehold  and  copyhold  estates,  at  or  near  Palepit  in 
the  same  county;  which  kst-mentioned  estates  then  or 
lately  were.in  the  occupation  of  Lawrence  Parsley  and 

PiooTT.      ...— _  Thomasy  widow,  with  their  appurtenances^  to 
Charles  Mackajf^  Esquire,  and  Robert  Makepeace^  silrer-^ 
smith,  and  their  heirs,  to  the  uses  thereinafter  expressed, 
(that  is  to  say,)  as  to,  for,  and  concerning  all  her  said 
estates  in  or  near  Zia/cAt>igi2on,  with  the  appurtenances,  to 
the  use  of  her  sister  Margaret^  wife  oi  Alexander  liaAajf^ 
and  her  assigns,  for  life^  for  her  sole  benefit,  with  re» 
mainders  over ;  and  as  to  all  and  singular  other  her 
said  fi^ehold  and  copyhold  estates,  at  or  near  Palepit 
aforesaid,  then  or  late  in  the  occupation  of  Lawrefice 
Parsley  and  -»— •  TTnomas^  widow,  with  the  appui^ 
tenances,  to  the  use  of  the  testatrix  V  sister  Isabdla^  the 
wife  of  Mm  Pumell^  and  her  assigns  for  life^  for  her 
sole  benefit ;  and  as  to  all  her  said  estates  before  men- 
tioned, as  well  those  at  or  near  Latchingdonj  as  those 
at  or  near  Palepit  aforesaid,  with  their  respectiTe  ap* 
purtenances,  from  and  afl«r  the  determination  of  the 
several  estates   therein-before  limited  concerning  the 
.  same  respectively,  to  the  use  of  her  nephew  JMn  SMfey 
Pumell,  and  his  assigns  for  life;  with  remainder  to 
trustees.  In  trust  to  preserve  the  contingent  uses  and 
estates ;  with  remainder  to  the  use  and  uses  of  all  and 
every  the  child  and  children  of  the  body  of  her  said 
nephew  John  SoUey  PumeU^  and  of  the  several  and  re- 
spective heirs  of  their  body  and  bodies,  as  tenants  in 
common,  with  benefit  of  survivorship ;  and  the  testa- 
trix devised  and  bequeathed  to  her  sister,  Margaret  Mae^ 
kay^  her  heirs,  executors,  administrators,  and  assigns, 
one  moiety  of  the  residue  of  her  estates,  both  real  and 
personal;  and  the  other  moiety  thereof  she  devised 
and  bequeathed  unto  the   said  Charles  Mackay  and 
Robert  Makepeace^    their  heirs,  executors,  and  admi* 
iiistrators,  in   trust  for  the   separate  use  and  benefit 
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good%  the  Defendant  may  justify  under  a  sufficient 
l^al  process,  if  he  had  it  In  fact  at  the  time,  although 
he  declared  that  he  entered  for  another  cause ;  and  a 
case  was  cited  by  LtMrence  J.,  in  which  Hcit  C.  J.  said, 
suppose  one  has  a  legal  and  an  illegal  warrant,  and 
arrests  by  virtue  of  the  ill^al  warrant,  yet  he  may  ju8« 
tify  by  virtue  of  the  legal  one,  for  it  is  not  what  he 
declares,  but  the  authority  he  has.  In  this  case,  the 
verdict  finds  that  the  speai*s  were  placed  to  kill  foxes  as 
well  as  dogs,  which,  taking  it  to  be  a  lawful. purpose,  is 
one  to  which  the  original  act,  that  is,  placing  the  spears, 
may  be  referred  Being  legal  in  one  respect,  can  it 
become  illegal  by  that  which  has  been  called  in  some 
case  the  turning  up  of  the  event?  or,  ypon  the  doc- 
trine of  being  taken  to  intend  that  which  is  a  probable 
consequence,  is  a  possible  consequence  to  be  inferred 
or  intended  in  opposition  to  the  primary  and  immedi- 
ate intent,  such  intent  being  to  avert  the  very  conse- 
quence, as  to  which  the  ppticular  intent  is  inferred  ? 
Every  roan  is  liable  for  the  consequences  of  an  act  ille- 
gal in  itself,  but  for  the  consequences  of  a  legal  act,  such 
as  placing  spears  for  one  purpose  must  be  admitted  to 
be^  because  a  consequence  follows,  which,  if  it  had  been 
the  single  end  and  object,  (it  may  be  taken,  for  the  pur- 
pose of  the  argument  in  this  stage  of  it,)'  would  have 
made  the  act  illegal,  that  under  such  circumstances  an 
action  wilt  lie,  is  that  for  which  I  cannot  fed  any  prin- 
ciple^ or  discover  any  authority.  At  any  rat^  these 
are  anomalies  whieh  greatly  increase  the  difficulty, 
even  on  the  former  view  of  the  subject,  and  add  to  my 
embarrassment  in  deciding  for  the  Plaintiff. 

Tlie  argument  of  inconvenience  has  been  sUgbtly 
touched.  It  is  of  &ir  application  in  a  new  and  doubtfid 
case;  and  consequences  have  been  predicted  of  injury 
to  the  public  aiid  individuals  from  a  dedsion  in  favour 
of  the  Defendant    Having  akeady  delivered  my  opinion 

too 
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181 7*  too  much  at  length  on  the  case  at  large,  I  will  only  say, 
I  feel  no  such  alarm  myself.  .  The  past  is,  in  this  re- 
flect, the  best  security  for  the  future.-  Practices  of 
this  kind,  .various  in  their  form,  but  similar  in  their 
object,  have,  with  notice  to  the  public,  long  and  exten- 
sively prevailed.  Yet  this  is  the  first  instance  of  an 
action  having  been  brought.  On  the  wholes  I  am  of 
opinion  that  judgment  ought  to  be  for  the  Defendant. 


GiBBS  C.  J.     I  have  reflected  on  this  question 
peatedly,  and  the  respect  due  to  my  two  learned  Brothers 
who  first  delivered  their  opinions,  would  incline  me 
strongly  to  concur  with  them;  but  after  thefiillest  con* 
sideration)  I  feel  myself  obliged  to  say,  that  I  think  this 
action  cannot  be  maintained.     No  authority  has  been 
cited  .in  support  of  it,  no  instance  produced  in  which 
such  an  action  has  before  been  brought,  nor  have  I 
heard  any  legal  principle  stated  on  which  I  think  it 
-am  rest ;  and  considering  the  case  upon  the  general 
principles  of  law,  I  conceive,  that  as  far,  at  least,  as  civil 
rights^ are  concerned,  every  man  may  guard  his  own 
land  by  any  means  he  pleases,  provided  he  does  noc 
tliereby  invade  or  interfere  with  the  1^1  rights  of 
others.     One.  mode  of  guard  is  the  setting  up  soch 
defences  as  will  render  it  dangerous  for.  the  animals  ^f 
others  to  pass  over  our  land,  and  i^  after  this,  they  en- 
deavour to  pass  without  right,  it  is  at  the  peril  of  their 
roasters,  who  do  not  keep  them  within  their  own  bounds^ 
What  the  Defendant  has  done^  was  on  his  own. land, 
and  coi:dd  not  molest  any  other  roan  in  the  exercise  of 
any  l^gal  right.     I  cannot  think  that  he  was  bound  to 
consider  the  d^ee  of  mischief  which  those  guards,, 
so  set  up  oa  his  own  land,  roight  occasion^  either  to 
beasts  or  dogs  that  wrongfiilly  encroached  upon  him. 
The.wrongis  with  those,  whose  dogs  are  permitted  to 
wander  into  the  Defendant's  land,  and  if  they  suffer  bjr 
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«ach  meaiis  as  the«  Defendant  has  used  for  excluding  or 
stopping  all  such  aggressors,  the  fault  is  their  own. 
The  Defendant's  act  in  laying  the  dog  spears,  waa 
iiannless,' until  the  Plaintiff's  dog  wrongfully  intruded 
iqx>n  .him.  The  hurt  which  he  received,  is,  therefore^ 
to  be  referred  to  his  own  wrongful  intrusion,  which  waa 
the  immediate  cause  of  it.  If  the  dog  had  no  right  to 
be  there^  a»  he  certainly  had  not,  his 'owner  cannot 
complain  that  he  was  injured  by  die  defences  set  up 
against  all  dogs  in  generaL  If  the  dog  had  a  right  to  be 
there,  then  I  admit  that  this  action  is  maintainable ;  but^ 
for  the  reasons  which  I  have  before  given>  and  some 
which  I  shall  have  occasion  to  add  in  observbg  on  one 
of  the  Plaintiff's  arguments,  I  conceive  it  to  be  cleilp 
that  he  had  not«  I  have  put  this  case  altogether  upon 
the  rights  of  the  Defendant  on  his  own  land^  without 
considering  under  what  circumstances  a  man  may  ac* 
quire  a  title  to  game  which  he  kills ;  becaqse^  if  he  ha» 
iiot  a  legal  right  to  enter  my  land  in  pursuit  of  the 
game^  as  in  this  case  he  certainly  had  not,  such  consi* 
derations  do  not  touch  the  present  question.  I  know 
it  is  a  rule  of  law,  that  I  must  occupy  my  own  so  as  to 
do  no  harm  to  others ;  but  it  is  their  legal  rights  only^ 
that  I  am  bound  not  to  disturb.  Subject  to  this  qui^ 
Ufication,.!  may  occupy  or  use  my  own  as  I  please.  It 
is  the  rights  of  others,  and  not  their  security  against 
the  consequences  of  wrongs,  that  I  am  bound  to  r^ard* 
Numberless  instances  might  be  stated,  not  in  substance 
distinguishable  from  the  present,  in  which  men  have 
uniformly  acted  upon  this  principle,  without  objectioa 
or  question.  I  believe  it  never  was  doubted^,  that  the 
owner  of  a  several  fishery,  with  the  soil,  might  [dace 
hodcs  in  the  bed  of  the  stream  to  destroy  the  nel^  of 
persons  endeavouring  unlawfully  to  fish  in  it,  or  that 
the  occupier  of  a  field  may  fix  bushes  thereon,  as  a 
^uard  agamst  those  who  shall  attempt,  *  without  bU 

leaver 
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1817*  oertaia  persons  mentioned  in  certain  directions  on  the 
hares,  and  which  baskets  containing  those  dead  harest 
enclosed  and  directed  as  aforesaid,  were  found  in 
BriHeri%  custody,  at  a  place  called  the  Ware  Farm^ 
within  the  manor  of  Dawnham^  Britten  then  being  the 
carrier  of  the  same,  and  not  being  ^  person  qualified  by 
law  to  kill  or  then  to  have  in  his  possession  any  game; 
and  that  the  defendant  as  Beauooit^^  servant,  and  by 
his  command,  at  the  time  when,  &C*  took- away  fix>m 
Britten  those  three  hares,  for  Beauvoit^s  proper  use^ 
being  lord;  but  by  reason  of  their  being  so  packed, 
enclosed,  and  sewed  up,  they  could  not  be  so  taken 
away  without  taking  tliem  out  of  the  baskets,  the 
Defendant,  for  that  purpose,  and  to  enable  him  to 
take  away  the  hares,  necessarily  todc  the  baskets  with 
the  hares  into  his  possession  for  a  short  time^  and  until 
he  could  take  out  the  hares,  and  haying  so  done,  re- 
delivered the  baskets  to  the  Plaintiff,  and  left  them  at 
his  dwelling-house,  as  he  lawfully  might,  and  he  tra- 
versed the  taking  out  of  the  manor  of  Daamham.  The 
Plaintiff  joined  issue  on  the  istplea;  and  to  each  of 
the  three  other  pleas  he  replied,  that  the  Defendant 
by  his  own  wrong,  and  not  as  the  servant  or  by  the 
command  of  P.  Beauoair,  committed  those  trespasses. 
The  Defendant  joined  issue  on  these  traverses.  This 
cause  was  tried  at  the  Essex  Lent  assizes,  1817,  before 
Basanquet  Serjt.  It  was  proved  that  the  Defendant 
seized  the  hares  within  the  manor:  he  did  not  de- 
mand them  for  Mr.  Beauooirj  nor  mention  his  name. 
It  was  admitted  by  the  Defendant's  counsel,  that  they 
could  not  prove  a  specific  authority  to  seize  those 
particular  hares,  but  they  said  they  were  prepared 
to  prove  that  the  Defendant  had,  besides  the  depu- 
tation of  the  manor,  general  directions  to  seize  all 
hares  that  were  seen  in  the  possession  of  the  plaintiiE 

14*  Bosanquet 
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opimoDp  is  strong  agninst  tha  Plaintiff ;  but,  before  I  181 7. 
observe  upon  it,  I  will  state  shortly  in  what  caqes  an  ac- 
tion of  ^is  mature  is  confessedly  supportable^  and  upon 
wii«t  gxoond  alone  it  can  stand.  If  I  divert  a  water- 
iBourse  60m  my  ndgbbour's  land,  or  corrupt  it  in  iu 
passage  thioogh  mine^  of  erect  a  new  biiilding  which 
obstructs  the  lights  of  his  dwelling*hous^  I  am  liable^ 
83  has  been  truly  said^  to  an  action  1^  his  suit;  because 
he  had  a  right  to  the  wat^r-cqnrse.  and  to  th«  lights* 
and  I  have  disturbed  him  in  the  ftqjoyment  of  ^ose 
righti;;  but  let  me  suppose  thi?  water-coqrse  does  not 
flow,  out  of  my  land  into  his,  byt  goes  off  another  way; 
fuid  tfiat  after  I  h^ye  raidered  the  wat^  unwholesome, 
his  cattle  esci|pe  into  my  land,  without  right,  and  su&r 
pj  drinking  the  corrupted  water  there.  There  is  no 
pretence  for  saying  that  he  can  maintain  an  actioi^ 
against  me ;  because  he  had  no  right  in  the  water,  nor 
hsKl  his  cattle  any  right  to  cpme  upon  my  land  where 
tbey  drank  it;  and  the  hurt  which  they  suffered  is  re- 
ferable solely, to  th^ir  own  wrongful  aggression.  So  it 
is  here;  iif  ^e  dog  had  a  right  to  ent^r  the  Defend^t's 
I^nd,  the  action  would  have  been  maintainable ;  but  8s 
be  wtered  without  right,  the  consequences  rest  with 
hiB|sel£  If  I  dig  a  pit,  or  fix.  instrume9ts  of  annoy* 
ance  upon  my  la^d  over  which  another  has  a  right  of 
common,  or  a  right  of  M^ay,  or  apy  other  right,  and  his 
^tJtOc,  to  the  wercise  of  tbos^  rigbts^  ^re  thereby  de* 
stroyed.or  damnified,  he  misy  unquestionably  maintaiB 
W  action  against  me  for  the  injury  which  he.  suffers. 
But  w]\y  ?  because  iipi  those  cases  his  cattle  had  a  right 
to  be  whe^re  they  wer^,  and  received  dami^  from  my 
wxoogfiil  obitrvction .  to  the  ea^ercis^  of  that  rjgbt 
Ilheir  right  to  be.tfa^re  is  the,  gi$i  of  tbe  action  i  a^ud 
in  no  instance  )m  ao/cji  aa  action  b^n  suppoctecl 
where  the  cattle  had  no  ri^ht  to  be  in  the  place  in 
which  th^  received  the  damage^  unless  the  Defendant 
i> .  ♦  had 
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1817.       had  used  some  nndQe  means  to  intioe  them  tfa]tfaer»  as 
^'     -~  -^    in  Tamnsendw^  Wathen{a\  which  stands  upon  a  distinct 
^.  groond :    See  i  Ho.  Abr.  88.,  where  the  cases  in  whidi 

O^AYTOR.  sach  action  lies  are  collected  together.  Here  the  dcg 
had  no  right  to  be  where  he  was^.  and  the  Defendant 
had  a  right  to  obstruct  him ;  and^  consequently,  there 
is  no  pretence  fi>r  supporting  this  case  from  anakgjr  to 
any  of  those  ta  whidi  I  have  alluded.  The  ease  of 
JSKtitf  V.  TcphoMt  which  I  mentioned  before^  was  an 
action  upon  the  casei  brought  against  die  I>4ipndant» 
for  digging  pits  on  a  common^  whereby  the  Plaintiff's 
Duae»  straying  therean,  fell  into  one  of  them,  and  died.. 
There  was  a  verdict  for  the  Defendant^  and  the  Ilatn- 
tt£^  to  save  his  costsy  moved  in  arrest  of  judgment  that 
the  action  eould  not  be  supported,  because  it  did  not 
appear  that  the  Plaintiff's  mare  had  any  right  to  be  on 
the  common,  and  of  that  opinion  was  the  whole  Court* 
and  it  was  adjudged  that  the  bill  should  abater  An 
authority  more  directly  in  point  against  the  Plaintiflr  in 
the  principle  upon  which  it  was  decided,  can  hardly  be^ 
stated.  The  Defendant  was  there  held  not  to  be  an^ 
sweraUe  fat  the  damage  done  to  the  Plaintiff's  mare^ 
because  the  mare  had  no  right  to  be  on  the  land  where 
the  pit,  into  which  she  fell,  was  dug ;  and,  by  the  same 
nd^  the  present  Defendant  is  not  answerable  for  the 
damage  done  to  the  Plaintiff's  dog^  because  the  dog 
had  no  right  to  be  whdre  the  dog-spear  by  which  he 
sufiered  was  planted*  Since  I  haurd  my  Brother 
JDattas^B  statement  of  the  case  put  by  hoxd  Kayom  in 
Broei  v.  Copdand^  I  have  thought  that  that  was  alaoa 
strong  audiority  against  the  Plaintiff.  The  Defendant 
*  in  that  case  kept  a  mischievous  bull  in  a  dose  oi  his 
own,  and  the  Plainti£&  crossing  this  dos^  was  goted 
by  the  bulL    It  was  further  prpved  that  the  Defendant 

(a)  9£ajt9%jj. 

had 
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had  acquieisoed  in  the  use  of  a  way  over  his  closer  and        1817. 
that  the  Plaintiff  was  passing  along  such  permitted  way.     *    "^^    *^ 
Upon  this  ground,   Lord  Kenyofij  and  afterward  the       -^^^^^ 
Court  of  King's  Bench,  held  that  the  action  was  main-      CLAYTOZf. 
tainable ;  because  the  Defendant  had  held  oiit  to  the . 
Plaintiff  and  the  rest  of  the  public,  that  they  had  a  . 
rigfit  of  passage  through  his  close,   and  having  en- 
CQuraged    them   to   exercise   the   right,   he  must  not 
annoy  them  in  the  act  of  using  it.      But  for  this,  it 
was  admitted,  that  the  action  could  not  be  maintained ; 
because^  though  the  Defendant's  bull  was  mischievous, 
the  Plaintiff  would  have  had  no  right  to  enter  the  close 
in  which  he  was  kept,  and  consequently  would  have 
had -no  just  cause  to  complain  of  the  hurt  he  re- 
ceived there.     If  the  Plaintiff's  dog  had  escaped. into 
the  closer  and  been  gored  by  the  bull,  the  consequence 
would  have  been  the  same :  the  Plaintiff  would  have  had 
no  ground  of  complaint,  because  his  dog  had  no.  right 
to  be  wl^ere  the  bull  was  kept;  and  so  it  is  her^    And 
the  true  test,  by  which  to  try  whether  such  an.  action 
as  the  present  be  maintainable  or  not,  is,  to  ask,  whe^ 
ther  the  man  or  animal  that  8u£fered,  had  or  had  not  a 
ri^t  to  be  where  he  was.  when  he  received  the  hurt. 
I  may  add  to  this,  that  the  absence  of  all  authority 
and  precedents  for  maintaining  such  an  action,  fur- 
nishes in  itself  the  strongest  argument  against  it. 
^  Having  stated  the  grounds  upon  which  I  think  that 
this  action  cannot  be  maintained,  either  upon  principle, 
or  authority,  I  shall  proceed  to  examine  the  reasoning 
by  which  the  Plaintiff  has  endeavoured  to  support  it, 
confining  myself  to  the  arguments  used  at  the  bar, 
opon  which  alone  I  think  myself  at  liberty  to  observe. 

Fnsty  It  has  been  argued,  that  the  Plaintiff  having 
started  this  hare  on  ground  over  which  he  was  per«i 
mitted  to  sport,  had  a  l^al  right  to  follow  it,  by  him- 
self and  his  dogs,  over  the  land  of  the  Defendant,  and 
Vol.  VII.  Nn  would 


534  CASES  IN  EASTER  TERM 

1817.  wooW  HDt  bimfi^tf  have  b^en  ft  trespaswr  in  so  doing. 
If  this  poBition  wc«  law,  die  present  action  mi^t 
certainly  be  sapported  upon  the  principles  whidi  I 
have  before  stated,  because  the  Plaintiff's  d<^  would 
then  have  a  right  to  be  where  he  was,  and  the  Defend- 
ant ^^uld  have  had  no  right  to  obitruot  him.  Bat  the 
law  is  clearly  otherwise :  the  Plaintiff  would  in  such 
ease  be  clearly  a  trespasser  himsdr,  (see  JU^  v. 
MooAf  (d),  and  his  dog  was  at  all  events  wrongfiilly 
upon  the  Defendant's  land,  whether  the  master  was 
answerable  in  tresspass  for  the  act  of  his  dog»  or  not 

;gecondIy»  It  has  also  been  said,  that  because  I  could 
not  justify  killing  or  maimii^  dog8»  which  wete  found 
wanAniDg  over  iby  land  without  right,  therefore  I  oui- 
not  justify  the  iettiag  up  a  deftnoe  which  is  likely  to 
produce  the  satne  cffiKst.    But  the  two  oaats  are  widely 
diflfertnt.    In  the  one  I  m^ean  immediate  and  direct 
attack  on  the  animah,   with  no  object  in  view  but 
thdr  dettmclioii,  whidi  I  have  no  right  to  eftet,  if 
they  c^  be  removed  frotn  my  land  by  less  violent 
means ;  in  the  otbar,  I  merely  set  up  a  guard  against 
all  wrong  doers  generally;  the  primary  object  of  this 
guard  was  protection  to  my  own  property,  nataus- 
chief  to  theirs.    Tlie  misdiief  produced  was  inddental, 
and  arose  entirely  firem  their  transgressing  the  bounds 
within,  which  they  ought  to  hove  been  confined.    To 
make  any  thing  of  this  alignment,  and  to  found  any 
certain  rule  upon  it^  it  must  be  carried  to  the  catsBt 
of  pnmng  that  we  can  set  up  no  defieDce  for  the  pro- 
tection of  our  houses  or  land,  which  is  iikely  to  pro- 
duce more  injury  to  aggressors,  than  we  could  legally 
inflict  upon  them,  if  caught  in  the  act  of  aggrssdon; 
ibr  othei^ise  we  shali  be  left  without  any  rule  at  bD- 
But  such  a  pnspositioa  can  never  be  ctqipeited.    AI- 

(o)  I  U^Aajm.  ajx« 

.     .  most 
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most  every  defence  which  w?  set  up  is  of  this  4e- 
scriptioxii  A  spiked  gKte  to  a  field,  or  broken  glass 
on  a  garden  wall,  will  inflict  wounds  on  men  or  animals 
who  endeavour  to  break  over  them,  which,  if  the 
owner  of  a  field  or  garden  found  them  tlierein,  he 
would  not  be  justified  iu  inflicting;  yet  it  new  was 
doubted,  that  such  defences  might  lawfully  be  set  up  by 
ev«i7  man  in  his  own  land,  because  general  preventicMiy 
and  not  particular  mischief,  was  his  primary  object 

Thirdly,  Another  ground  tfken  in  support  of  this 
action,  was,  that  the  owner  of  a  dog  is  not  answerable 
m  trespass  for  aggressions  committed  by  it  against  his 
will  upon  the  Isnd  of  others.  Be  it  so;  but  diis,  as  I 
have  before  observed,  furnishes  no  argument  against 
the  land-owner's  right  to  set  up  such  guards  as  he 
pleases  upon  his  own  land,  against  such  aggressors. 
If  I  have  no  remedy  against  the  owners  of  dogs  that 
wrongfully  break  in  upon  my  property,  ii  is  surely  the 
more  reasonable  that  I  should  be  permitted  to  use 
6fiectuai  means  for  stopping  them. 

Fourthly,  The  want  pf  a  sufficient  ftece  to  keep  dogs 
6ut  of  the  Defendant's  wood,  has  been  urged  against  him». 
but  this,  as  it  regards  the  present  Case,  is,  I  think,  the 
fault  of  the  Plaintifi;  and  ifot  of  the  Defendant  The 
Defendant  and  Mr.  Tawuend  have  land  adjoining  to 
each  other,  notseparated  by  any  sufficient  fence.  Neither 
of  them  is  bound  to  erect  such  a  fence ;  but  either  pf 
them  may  do  it ;  and  if  Mr.  Townsend  ehooses  to  sport 
upon  his  own  land,  with  a  dog  too  ungovernable  to 
be  prevented  from  wandering  into  the  Defendant's^ 
where  he  has  no  right  to  go^  it  is  his  business  to  set  iq> 
a  sufficient  fence  to  prevent  this,  or  he  must  take  the 
consequence.  I  put  this  as  the  case  of  Mr.  Tcnvnsend 
himself  because  it  is  impossible  that  the  Plaintifi^,  who 
acted  oiily  under  his  licence^  can  be  in  a  better  situation 
than  he  would  himself  have  stood  in. 

N  n  2  Fifthly, 
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:  Fifthly,  It  has  been  likewise  urged  in  illiistratioDof 
the  doctrine  contended  For  by  thel^laintiff/that  he  who 
phmts  an  instrament  for  destruction  within  the  limits  of 
his  own. ground,  to  deter  trespiassers  from  entenngopon 
it,  is  criminally  answerable  for  all  the  consequences 
that  may  ensue  therefrom,  'and  from  haice  it  has  been 
argued,  that  he  must  be  civilly  answerable, for  all 
damage  occasioned  thereby.  I  am  by  no  means  pre- 
pared to  adopt  this  as;a  position  which  cannot  be  con- 
troverted, nor  do  I  think,  that,  if  established,  it  would 
necessarily  lead  to  the  conclusion  which  the  PlainbiT 
would  draw  from  it ;  but  at  all  events,  it  presents  a 
very  different  question  from  the  present,  and  may  tam 
upon  very  difierent  considerations.  It  is  enough  to 
say  at  present,  that  this  point  has  never  been  decided, 
and  that  the  case  now  before  us  does  not  call,  for  any 
decision  upon  it. 

These  are  the  arguments  which  liave  been  prodaced 
in  &vour  of  the  Plaintiff's  action,  and  as  tbgr  have 
failed  in  convincing  me  that  it  is  supportably  I  think  for 
(he  reasons  which  I  before  stated,  that  there  must  be 
judgment  for  the  Defendant ;  but  as  the  Court  is  equally 
divided,  regularly  no  judgment  can  be  given.  If,  how- 
ever, the  Plaintiff  thinks  fit  to  avail  himself  of  the  sug- 
gestion of  my  Brother  Burroughs  judgment  may  be  en- 
tered for  the  Defendant^  in  order  that  the  Pkintif^  if 
he  shall  be  so  disposed,  may  carry  the  matter  fiir- 
dther;  if  he  shall  not  be  disposed  so  to  do,  no  judgmeiii 
4it  all  is  to  be  entered. 
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Trr-4  UGH  AN  Serjt.  had  obtained  a  rule  nisi^  to  set  aside  A  threat  of 

''^    the  writ  oijieri  facias  which  had  issued  in  this  case,  **"['8|"S* 

,  ,  .  wnt  ot  €9or 

for  irregularity,  with  costs,  upon  an  affidavit  that  final  for  delay,  ut- 

judgment  was  signed  on  the'i4tb  of  JKay,  and  that  a  writ  ^•^  "* 

of  error  had  been  previously  sued  out  and  allowed  on  the  ^he  writ  of 

2d  ofilfay,  and  that  theallowance  thereof  was  served  the  error  sued  out,, 

same  day  on  the  Plaintiff's  attorney.    Best  Serjt.  shewed  ^*^** "®'  *^^' 

cause,  upon  an  affidavit,  th^t  the  Dejendant,  in  Nov,  ^^\^  ^^  Piiin- 

last,  called  on  the  Plaintiff,  and  offered  to  pay  37/.  in  tiffbelowto 

full  satisfaction  of  debt  and  costs,  which  being  refused,  !^!5^^ 

the  Defendant  told  the  Plaintiii^  that  if  he  did  not  ac-  writ  of  error.. 

cept  the  terms  he  then  proposed,  he  should  never  have 

any  thing,  that  he  would  put  the  Plaintiff  to  all  the 

expence  he  could,  and  at  last  would  bring  a  writ  of 

error,  and  keep  him  out  of  his  money  a  twelvemonth. 

Besi  referred  to  Spoaner  v.  Garland  (a),  Halskins  v. 

Snuggs  (ft),  Tumell  v.  Dickinson,  (c) 

*  Vaughan  supported  his  rule. 

G1BB8  (X  J.  If  there  be  an  express  dectaratioir 
that  a  writ  of  error  he  brought  for  delay,  on  affidaidt 
of  that  fact  the  writ  of  error  hath  often  been  super- 
seded. But  in  all  the  cases  the  declaration  has  been 
made  after  judgment  has  been  signed,  and  just  when  the 
writ  of  error  has  been  sued  out.  In  Spooner  v.  Garland^ 
the  Defendant's  attorney  proposed  to  give  a  cognamtj 
and  said,  <*  If  you  do  not  accept  it,  I  must  bring  a  writ 
of  error."    All  these  cases  are  more  direct  in  the  proof 

(a)  a  Maule  (ff  Selw.  474*  (0  ^^'^'  ^^"^9  '79^* 

{h)  /it/i.476. 

N  n  a  that 
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that  error  is  brought  for  delay,  than  the  affidavit  m  the 
I  present  case  is.  This  is  a  declaration  that  the  De- 
fendant would  put  the*  Plaintiff  to  all  the  expeoce  he 
could,  and  keep  him  out  of  his  money  for  a  twelvb- 
month ;  but  it  is  mode  in  an  early  stage  of  the  proceed- 
ings ;  and  I  think  it  is  not  so  strong  and  distinct  as  in 
those  cases :  the  rule  therefore  ought  to  be  made  ab- 
solute, but  without  costs. 


April ^o.      Prebble  and  Others  v.  Boghurst  and  Others. 
Bond  reciting     HP  HIS  was  a  case  ordered  by  the  Lord  CbanoeUor  to 


4  nurrugc  m< 
tendediAnd 
the  wife's  pre- 
•eat  and  ex- 
pectant pro- 
perty^ and  that 
inconaidera* 
tba  thereof 9 
and  of  loye» 
and  to  make  a 
provision  for 
Che  wifieand 
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be  made,  for  the  opinion  of  the  judges  of  this 
Court.  By  a  bond  dated  loth  August  sj6^  Jain 
PrebbUi  deceased,  became  bound  to  Hans  Sloane  and 
John  Tilden  in  2000/.,  with  condition,  which  recited 
that  a  marriage  was  intended  between  the  ohl^r  and 
Mary  Towmendf  and  that  the  obh'gor  was  to  receive 
on  the  marriage  with  her  2ooLt  aod  that  she  being 
likewise  possessed  of,  or  entitled  unto  a  very  consider- 
able share,  or  moiety,  of , the  personal  estate  which  was 
saarriage,in  of  71  Townsend  her  late  father,  which,  immediately 
t^^l£^fhe  ^^^  ^^  decease  of  her  mother,  Mary  Tamnseml  die 
husband  had  eldeTi  Mfould  come  to  her  the  daughter,  and  that  ia 
agreed  fb  pay 

a  sum  to  trutteesy  and  also  had  agreed,  that  if  at  any  time  during  his  nstnral  fife  he 
•hooUi  be  seized  of  any  hereditaments  in  possession,  he  would  by  such  convefinoet 
as  counsel  should  advise,  settle  the  same  on  the  wife  and  issue  of  the  inarnagc»  ia 
such  pans  and  proportions*  and  to  such  use  and  uses,  as  should  be  thought  requiate^ 
the  better  to  make  a  provision  for  her,  in  case  she  should  survive ;  and  the  con- 
dition was  for  payment  of  the  sum  to  trustees,  and  also,  that  if  the  obligor  ihoold 
duriqg  life  become  seised  of  hereditaments,  he  should  settle  the  Mune  upon  the  wife 
and  issue  of  the  matriage*  as  counsel  should  advise,  in  such  parts  and  propoites, 
and  to  such  use  and  uses»  as  should,  be  thoii^ght  requisite^  the  better  to  make  a  pro- 
vision for  her,  in  case  she  should  survive  the  obligor.  The  husband  had  issoe»«tf^ 
vived  the  wife,  and  afterwanls  acquired  lands,  but  made  no  settieinent  thereof  <« 
the  issue.    Held  that  the  bond  was  not  forfeited. 
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coiuid«nttiO|i  thereof  and  of  the  love  which  the 
obl%(or  bore  towards  her,  his  intended  wife^  and  for 
making  a  provision  for  her,  und  the  iisue  of  the  in- 
tended i^arriagey  in  ca^e  the  marriage  shoiUd  take 
effect)  the  obligor  had  agreed,  not  only  to  pay  such 
sums  of  money,  to  such  persons,  and  at  such  times 
as  were  thereinafter  expressed:  but  had  also  agreed, 
that  if  at  any  time  during  his  natural  lite,  he  should 
be  seized  of  any  messuage,  tenements,  lauds,  and  here- 
ditaments in  possession,  that  he  would  by  such  good 
conveyances  in  the  law  as  counsel  should  advise,  settle 
the  same  upon  the  said  Mary  Tcnonsend,  and  the  issue  of 
the  marriage,  in  such  parts  and  proportions,  and  to  such 
use  and  uses,  as  should  be  thought  requisite,  the  better  to 
make  a  provision  for  her»  in  case  she  should  survive  the 
obligor.  And  the  condition  was,  that  if  the  marriage 
should  take  effect,  and  M.  Tcwnsend  should  survive  the 
obligori  then  if  the  heirs,  executors,  administrators, 
or  assigns  of  the  obligor,  should  within  three  months 
next  after  his  decease  pay  to  the  obligees,  their  execu- 
tors, administrators,  and  assigns  looo^;  in  trust,  and 
for  the  only  use  and  benefit  otMarj/i  Ibmnsendt  her  exe- 
cutors, administrators,  and  assigns^  to  be  by  her  and 
them  peaceably  and  quietly  held  and  enjoyed,  and  to 
be  disposed  of  to  her  and  their  own  proper  use^  and 
uses  for  ever;  and  also  if  the  marriage  should  take 
effed^  and  the  obligor  should  survive  his  wife,  and 
there  should  be  any  child  or  children  of  her  by  him 
begotten,  living  at  the  time  of  his  decease,  then  if  the 
obI^p>r's  heirs,  executors,  administrators,  or  assigns,  paid 
to  the  obligees,  their  executors,  &c.  looo/.;  in  trust, 
nevertheless,  and  to  the  intent  to  pay  and  dispose  of 
the  same  unto  and  amongst  all  and  every  the  sSa  mi 
sons,  daughter  and  daughters  of  M.  Tawmend  by  the 
ob%or,  in  equal  shares  and  proportions,  if.  there 
N  n  4  should 
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should  be  more  than  on^  and  if  bat  one,  then  ^oUy 
to  that  one,  at  their  respective  age  or  ages  of  twenty- 
one  years,  and  in  the  meantime  to  apply  the  interest 
arising  from  that  sum  for  the  sole  use  and  benefit  of 
such  son  and  sons,  daughter  and  daughter^  ecjually,  if 
more  than  one,  and  if  but  one,  then  wholly  to  tbe 
use  and  behoof  of  that  one ;  and  further,  if  the  mar- 
riage should  take  effect,  and  the  obligor  should  at  any 
time  during  his  natural  life  become  seized  of  any  mes- 
suage, tenements,  lands,  and  hereditaments  in  posses- 
sion, and  should  settle  the  same  upon  M.  Tamsend^ 
and  the  issue  of  the  marriage,  by  such  gooci  convey- 
ances in  the  law  as  counsel  should  advise,  in  such  parts 
and  proportions,  and  to  such  use  and  uses,  as  should 
be  thought  requisite,  the  better  to  make  a  provision 
for  her,  in  case  she  should  survive  the  obligor,  then 
the  bond  to  be  void.  The  marriage  was  solem- 
nized, and  the  Plaintiflfs  were  the  issue'  thereof, 
who  are  all  now  living,  and  of  full  age.  Mar^ 
jRr^Mfc,  formerly  itf.  Taamsend^  died  in  1775,  and 
the  obligor  did  not  become  seized  of  any  messuage, 
tenements,  lands,  and  hereditaments,  in  possession, 
during  the  continuance  of  his  marriage  with  her. 
After  her  death,  the  obligor,  in  1782  married  the 
Defendant  AnnPrebblfy  and  had  issue  several  children 
of  the  second  marriage,  who  were  now  living,  and 
after  the  second  marriage,  and  not  befor^^  he  became 
seized  of  an  estate  called  Black  Acre,  in  possession. 
The  question,  therefore,  {or  the  opinion  of  this  Conrt 
was,  whether,  according  to  the  intent  of  the  condition 
of  the  bond,  the  obligor  would  commit  a*  breach  of 
such  condition,  if  he  did  not  make  a  settlement  of 
Biack  Acre  upon  the  issue  of  the  first  marriage. 


Bcsi 
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Best  Seijt,  for  the  Plaintiils,  contended  that  the 
manifested  intent  of  the  instrament  was  to  make  pro- 
vision not  merely  for  the  wife,  but  also  for  the  chil- 
dren of  the  first  marriage ;  a  settlement  intended  to- 
provide  for  the  wife,  and  not  for  the  children,  was  never 
yet  seen.  The  instrument  must  be  taken  most  strongly 
against  the  obligor;  and  if  ever  any  estate  came  to  him  in 
his  life,  he  was  bound  to  settle  it  on  his  children.  The 
words  are,  ^^  the  better  to  make  provision  for  the  said 
Mary,  in  case  she  should  survive  the  obligor;"  these 
are  the  only  words  shewing  an  intent  that  the  provi- 
sion should  be  restricted  to  the  wife.  These  words  do 
not  make  it  a  condition  precedent  to  the  making  of  any 
settlement,  that  the  wife  should  outlive  the  husband  be- 
Sate  any  property  should  be  purchased,  but  they  only, 
regulate  what  shall  be  the  limitations  of  the  property, 
to  take  effect  in  that  event  The  bond  recites  an  in- 
tent to  make  provision,  not  only  for  the  wife,  but  for 
the  issue  of  the  marriage,  and  an  agreement  to  settle 
bis  after^purchased  estates  upon  the  wife  and  the  issue 
of  the  marriage,  in  such  parts  and  proportions  (and 
though  the  expression  is  obscure,  yet  it  is  material)  as 
should  be  thought  requisite,  the  better  to  make  a  pro- 
vision for  her  the  said  Mary  Tatsmsend,  The  meaning 
is,  that  a  part  shall  be  settled  for  making  a  provision 
for  her,  on  her  husband's  decease;  the  residue  shall  be 
settled  on  her  issue.  If  all  had  been  destined  for  the 
wife,  there  would  have  been  no  need  of  dividing  this 
property  into  parts  and  proportions,  nor  any  need  of  a 
plurality  of  uses :  one  use,  declared  for  her,  would  have 
sufficed.  Therefore  a  part  only  is  to  be  settled  on  her, 
and  the  use  thereof  is  to  be  declared  for  her ;  the  resi- 
due is  to.  be  settled  upon  the  children,  and  the  usetf 
thereof  are  to  be  declared  for  them.  If  the  words  <<  the 
better  to  make  a  provision  for  her"  are  to  over-ride  the 
whole  instrument,  then  all  the  words,  "diares  and 
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prctportionsy"  and  the  repeated  meaiioa  of  tfae  ^  issuer" 
muet  be  struck  oat,  as  having  no  meaoing  or  aflfecu 
The  proposed  construction  gives  effect  to  every  part  of 
tfae  deed.  Other  parts  of  the  bond  aid  this  construe* 
tiw*  If  the  wife  survives  the  husband,  the  loooiL  is  to 
be  at  the  wife's  disposal ;  the  parties  thinking  it  better 
that  she  sboald  have  an  absolute  power,  and  siiouJd 
divide  among  the  children  as  she  wonld ;  but  if  she 
dies,  living  her  husband,  it  is  to  be  paid  to  the  trustees 
for  the  children. 


•  BlossH  Seijt.,  for  the  children  of  the  second  mar* 
riage,  called  the  attention  of  the  Court,  first,  to.  the 
situation  of  the  parties;  next,  to  the  nature  of  theii»- 
strament;  aod  lastly,  to  the  terms  in  whidi  it  was 
drawn  up.  The  parties  were  about  to  enter  into  a 
marriage-settlemeut.  It  is  not  only  improbable^  but 
even'  inconoeivaUe,  that  a  husband  should  agree  to  tie 
up^  not  only  all  that  he  then  had,  and  all  that  should 
descend  or  accrue  to  him  during  coverture  hot  all  that 
should  come  to  him  after  his  marriage  with  a  seeond 
w<fe^  and  all  that  he  might  purchate  after  his  fint 
wife's  decease.  A  bond,  if  it  contains  terms  for  the 
advantage  of  the  obligor,  is  to  be  construed  most  bene* 
ficially  for  hun,  and  not  adversely*  It  is  said,  the  p^ 
nalty  of  this  bond  is  ^oooj^  the  double  of  icooil^  wUch 
is  ()o  be  isettled  on  th^  wife  if  she  survive^  mid  <^  hur 
issue .  if  the  husband  survives.  No  doubt  it  wps  th^ 
intent  of  the  parties  to  provide  for  the  issue  of  the 
marrii^:  the  only  question  is,  out  of  what  fiind  were 
they  to  be  provided  for,  whether  out  of  all  the  properQr 
that  should  descend  to  the  husband  during  his  Ufi^  to 
the  disherison  of  all  his  future  i^sue^  or  only  all  that 
should  descend  to  him  durii^  that  marrii^[e.  The 
property  which  this  lady  brought  was  extremely  sniall, 
only  200/.    The  bond  iurther  ^ecites,   that  tfae  wife 
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WQuld  be  aatided  to  a  considerable  share  of  the  per- 
sonal property  of  her  father,  which  would  come  to  her 
after  her  mother's  decease.     This  money  would  become 
beneficial  to  the  husband  only  in  case  of  its  falling  into 
possession  during  the  coverture.     For  though  it  pro-> 
bably  was  a  vested  interest  in  the  wife,  yet  nevertheless 
unless  it  fell  into  possession, during  the  coverture,  the 
husband  could  not  dispose  of  it.     On  the  face  of  the 
case  it  is  to  be  intended,  that  this  interest  could  not  be 
disposed  of  by  the  husband,  unless  it  vested  in  the  vfih 
in  possession,  during  the  coverture,  and  so  far  as  that 
ezpected:property  extends,  the  argument  of  reciprocity 
arises.    A  circumstance  in  favour  of  the  Defendants,  is 
the  provision  respecting  the  loool^  that  if  the  husband 
survives,  it  shall  be  settled  on  the  issue;  if  the  -miStf 
then  on  her  only.     Tliis  shews  that  the  intended  pro^ 
vidon  for  the  issue  is  satisfied  without  settling  property 
aequircd  after  the  wife's  decease.     Though  the  FlaintiA 
are  correct  in  contending  that  Maty  Teamsend  is  the 
principal  object  of  this  provision,  yet  it  is  an  unwar*^ 
ranted  assumption  t6  say>  that  iahe  can  have  any  benefit 
fr6ra  such  property  as  shall  fail  to  him  after  her  decease^ 
The  contingency  4if  the  husband  surviving  the  wife,  and 
the  Gcmtingency  pf  the  wife  surviving  the  husband,  art 
both  distinctly  mentioned  in  the  limitations  of  the  1000& 
They  riso  are  both  mentioned  with  equal  distinctness  as 
to  Ae  fature  acquired  e8tate$,  by  the  words,  <*  the  better 
to  make  a  provision  for  her,  in  case  she  should  survive 
the  obligor.    It  is  not  contended  that  if  Mtny  Tmmeni 
bad  lived,  the  settlement  of  the  husband's  future  pro^ 
party  should  be  confined  to  her^  and  not  have  extended 
to  her  issue.     The  words  <*  during  his  natural  Iffe^ 
sihew  that  no  lands  were  to  be  settled  to  these  purposes, 
but  suck  as  should  descend  during  the  joint  lives  ojf  the 
obligor  and  bis  wi^  and  could  be  settled  at  once  upon 
both  objects,  the  wife  and  the  children.     That  become 
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ing  impossible  by  the  act  of  God,  the  bond  is  discharged. 
The  doctrine  of  a  perfonnance  ry  ^^5  is  unknown  in  a 
court  of  law. 

Besi  in  reply.  The  provision  in  question  onlj  ap- 
plies to  one  part  of  the  husband's  property,  namely,  his 
reaJ,  not  his  personal  estate.  He  therefore  after  the 
marriage  had  a  power  of  preventing  more  property 
from  being  settled  than  he  thought  reasonable^  by  ab- 
staining from  purchasing  it.  The  probability  is  Iqk, 
that  he  should  leave  the  issue  totally  unprovided  for, 
than  that  he,  receiving  200A,  which  to  him  might  be 
a  considerable  property,  and  the  chance  of  more,  should 
intend,  in  case  of  his  wife  dying,  to  make  no  provision 
at  all  for  his  children.  The  intent  was,  to  settle  the 
real  estate  for  the  benefit  of  his  children ;  and,  therefore^ 
as  no  settlement  has  been  made,  the  bond  is  forfdted. 
No  authority  is  cited  for  the  proposition,  that  where  the 
condition  of  a  bond  contains  a  stipulation  introdoced 
for  the  benefit  of  the  obligor,  it  shall  be  construed  most 
favourably  to  him.  This  is  in  substance  a  covenant, 
and  a  covenant  must  be  taken  most  strongly  against  the 
covenantor.  It  is  next  said,  that  the  wife's  fortane  is 
extremely  small;  but  neither  a  court  of  law,  or  of  equity, 
can  measure  the  equality  of  fortunes.  Marriage  itself 
is  a  sufficient  consideration  for  any  settlement;  But 
the  husband  might  have  reduced  the  wife's  expectssnt 
interests  into  possession,  either  by  selling  it,  as  a  rever- 
sion, or  by  awaiting  the  chance  himself.  It  is  said  to  be 
clear,  that  Mary  Townsend  is  the  entire  object.  It  is 
proposed  on  the  part  of  the  Defendants  to  satisfy  tbe 
words  shares  and  proportions,  by  settling  part  of  the 
property  on  the  wife,  and  part  on  the  children. .  This 
admission  removes  all  doubt:  for  if,  jn  the  event  of 
the  wife  surviving,  the  whole  estate  is  not  to  be  set- 
tled on  her  for  life,  with  remainder  to  Jier  children,  but 
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if  a  part  only  is  to  be  settled  on  the  wife,  and  a  part  on 
the  children,  does  not  this  shew  that  the  making  provi- 
sion for  the  wife  for  her  life^  is*  only  a  part  oF  the  mode 
of  making  a  settlement,  and  that  the  issue  are  as  much 
the  care  of  the  obligor  as  the  wife  ?  It  shews  that  a 
provision  must  be  made  for  the  wife,  if  living,  but  if, 
dead,  and  that  part  of  the  obligation  cannot  be  satisfied, 
then  the  settlement  must  be  made  on/ the  issue.  In 
what  limitations  or  of  what  quantity  that  settlement 
shall  be  made,  is  not  for  this  Court,  but  for  a  court  of 
equity  to  decide.  The  only  question  for  this  Court  is, 
has  the  obligor,  by  settling  notbiug,  broken  the  condi« 
tion  of  his  bond? 


I8I7. 
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The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery. 

WE  have  heard  this  case  argued:  — We  have  con- 
sidet^  it,-  and  are  ofopmion,  that  according  to  the 
true  intent  and  meaning  of  the  condition  of  the-  said 
bond,  the  said  Jokn  Prebble  having  survived  the  said 
Mafy  Pi^Mff,  formerly  Mary  T&amendf  would  not 
commit  a  breach  of  such  oonditioii  if  he  did  Dot  mak& 
a  settlement  of  the  estate  called  Blackacre  upon  tiie  said 
issue  of  the  said  first  marriage. 

V.  GiBBS. 

R.  Dallas^.  . 
J.  A.'Pabk« 
J.  BuaiouGiu 
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The  Attornbt-Gei^ral,  at  the  Relation  of 
Clark  and  Another,  v.  The  Mayor,  Jurats, 
and  Commonalty  of  the  Ancient  Tovn  of 
Rye,  and  Others. 

The  najor,  HTHlS  was  a  case  Erected  by  the  Master  of  die  B^ 
jJ«|^«J  to  be  laid  before  this  Court    Therein  andlodg 

of  theutirat  hef^^  ^7o8  there  hath  been,  in  the  coon^  of  Atneran 
town  of  Rjef  ancient  town  incorporated  by  the  name  of  t£e  M^f 
v^^Lb  a  '"'**^  ^^^  Commonalty  of  the  ancient  town  of  1^. 
devise  to  the  James  Saunders^  by  his  will,  dated  7th  Jamutfy,  1708; 
R^ht  Woi^  duly  executed  and  attested,  so  as  to  pass  real  eitatei^ 
Mmr,  Jurati.  ^^^  certain  lands  and  premises  in  Osfuyf  Kmff  to 
and  Town  ^he  Right  Worshipful  the  Mayor,  Jurats,  and  To«4 
Comnl  of  the  Coancil  of  the  ancient  town  of  ^,  fiir  the  tine  being, 
of  Rye.  Md  their  gqgessors  for  ever,  upon  the  sev^  trusty  oseii 

aad  oMsideralions,  and  by,  and  under  such  restriction^ 
mi  in  that  will  wm  afterwards  directed,  limited,  and  ap- 
IKtt&ted,  and  to  aad  for  no  other  use^  intent^  and  em- 
ployment whatsoever,  that  is  to  say,  upon  tmst,  that 
the  said  mayor,  jurats,  and  town  council,  for  thfe  time 
.  being,  or  the  major  part  of  them,  should  apd  would 
provide  a  good  convenient  school  in  the  andent  town 
pf  J^  and  should  also  provide  a  good,  sober,  and  dis- 
fr/M  Mhoohnaster,  who  should  teach  and  instract  the 
pqo^ebildren^  the  town  to  read  in  English^  and  write, 
^  OMt  -aeeoopts,  and  to  teach  and  instruct  thera 
in  the  art  of  naidgation,  {gratis^)  so  as  they  did  not  ex- 
ceed die  number  of  seventy  at  any  one  time ;  and  that  the 
said  children  should  be  sent  by  noqiination  of  the 
^^yor,  jurats,  and  town  council,  and  upon  farther 
trust  diat  the  school  should  be  continued  in  the  town 
of  %f  for  ever  thereafter*  And  the  testator  directed 
that  the  yearly  rents,  &c  of  the  messuages^  &c.  should 
II  be 
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be  from  time  to  tinie»  for  ever,  received  by  the  mayors       1617. 
jurats,  and  town  council  for  the  time  beings  and  should     ^    '■^'*  ■  ^ 
be  by  them  paid  quarterly  to  the  schoolmaster  for  Kxy-GnmAL 
his  service  tbereiuy  so  as  the  rent  of  the  school  should  «• 

be  thereout  first  deducted  and  paid,  and  that  the  mayor,  ^^||^ 
jurats,  and  town  council  should  be  for  ever  the  gover- 
nors of  the  school,  and  that  theyt  or  the  miyorit}*,  should 
have  the  nomination  of  such  schoolmaster,  and  power 
to  remove  him  upon  neglect  ot  insuAciency,  but  should 
within  three  months  next  after  the  death  or  removal  of 
any  schoolmaster,  appoint  another  $ober  and  discreet 
person,  fit  for  sudli  an  employ,  and  he  gave  power  to 
make  bye  orders  or  rulesi  not  contradictory  of  this  intent  | 
and  further,  that  the  mayor,  jurats,  and  town  council 
sihould  yearly  for  ever  be  accountable  for  tbdr  trust  to 
'die  right  worshipful  the  mayor,  jurats  and  town  couneil 
of  the  town  and  port  of  jEbi^tfi^^*  and  that,  upon  stating 
such  accounts,  if  the  governors  of  the  charity  school  of 
the  ancient  town  of  JByf  should  be  found  to  abuse  ot^ 
misapply  the  charily^  they  should  from  themselves  foi^ 
foit  the  estate  and  premises  so  settled  upon  them,  unto 
the  mayor,  jurats,  and  town  council  of  tfie  town  and 
port  of  Hastings  for  the  Upoe  bein^  upon  due  proof,  of 
oiisapplicatioo  thereof  And  if  thereafter  either  the 
town  0[ftas^s  or  ^^  should  cease  4o  be  a.  town 
corporate,  then  the  testator  ther^  appointed  in  tli? 
stead  of  the  maycM*,  jnrat%  and  town  council  of  hotl^i  oi^ 
either  of  the  said  towns,  as4boiddsoceeaetpbea:0er* 
ponton,  the  worshipful  the  justices  of  the  peao^  Suf 
the  time  being  of  the  county  of  Aotf^s  re^di^g  within 
HasHf^s  rape,  to  be  from  thenceforth  the  govemom  of 
the  several  charhies  of  the  towns  by  him  given;  and  he 
.  thereby  gave  to  the  said  justices  the  same  power  and 
authority,  and  imder  the  same  trusts  as  was  therein 
before  mcntaoaed.  There  is  no  corporation  called  by 
the  name  of  the  mayor,  jurats,  and  town  council  of  the 

ancient 
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lg£jr,       BDCtent  town  of  B^  nor  is  there  any  town  council  in 

\^  -v"  ■/     the  said  town. 

KEy^Oi^AL      '^^  question  for  the  opinion  of  the  Court  was,  whe- 

V.  ther  any  and  what  estate  or  interest  passed  under  that 

*^*  *^7^    devise  to  the' mayor,  jurats,  and  commonalty  of  the 

town  of  Bye^  or  to  any  and  what  person  or  persons, 

body  or  bodies  corporate  ?     . 

'  '  Blosset  Seijt,  for  the  Defendant,  argued  that  there 
bemg  but  one  incorporation,  it  suflSciently  appeared  on 
this  will  to  be  the  intent  of  the  testator  to  leave  his  land 
to  this  incorporiition,  notwithstanding  the  mistake  of 
his  using  the  word  town  council  -instead  of  the  word 
commonalty.    In  the  Chancellor  of  Os/bnTs  case  (a)  it  is 
laid  down  that  a  will  and  an  act  of  parliament  are  to  be 
expounded  alike^  for  parliametUum^  testameniumj  et  a/*- 
hiiramtfUwm  are  to  be  expounded  according  to  the  minds 
and  intentions  of  those  who  are  parties  to  them.     This 
description,  however,  would  have  sufficed  even  in  a 
deed,  (i)     Mayor  of  Kings  Lynn^s  case,  (c)    A  devise 
was  intended  to  be  mqjori  et  burgensibus  burgi  domini  re^ 
gis  de  Lynne  Regis ;  the  words  burgi  domini  reps  were 
left  out,  but  the  devise  was  held  good,  and  the  Court 
concluded  that  it  would  be  reasonable  to  drive  him  who 
would  avoid  a  writing,  demise,  grant,  &c.  made  by  a 
corporation,  or  to  it,  by  reason  of  any  verbal  or  literal 
misnomer;  to  shew  that  there  are  two  corporations  in  the 
same  city,  borough,  town,  &c.  one  by  the  true  name,  aiid 
another  by  such  name  as  is  contained  in  the  deed,  &cJ 
and  to  have  the  d^,  &c  good  by  or  to  one  of  them. 
But  when,  in  truth,  there  is  but  one  and  the  same  cor- 
poration, leases,  grants,  &c.  made  by  them  or  to  them, 
ought  not  to  be  avoided  by  such  nice  and  verbal  vari- 

Ift)  JMUuit  78.     Owertf  35>-  \ 

ances, 
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.ancesy  when  in  substance  the  true  name  of  the  corpora-        1817* 

tion,  either  by  matter  expressed  or  necessarily  implied    Jr    7    -^ 
•       V  J      1  1  1      ^  «        TheATTOR. 

-in  the  words  themselyes,  appears  to  the  Court.     So,  ket-Gfneral 

UAyre^^  case(a),  jprapositus  et  scAotares  aula  scholaritan  y- 

regincs  de  Oxon. ;  and  they  presented  by  the  name  of  J^  Ryr"^ 
propositus  coUegii  regirue  in  universitate  Oxouia,  et  socii 
et  scholares  ejusdem  coUegii^  and  confirmed  the  demise  of 
their  presentee  per  nomen  propositi,  socioruniy  et  scfida" 
riwrij  auIOf  vel  coUegii  regino^  in  universitate  Oxon. 
And  it  was  resolved,  that  as  well  the  confirmation,  as 
the  presentation,  was  good  enough,  and  it  is  said  that 
names  were  invented  to  make  a  distinction  between  per- 
son and  person,  and  a  grant  to  our  sovereign  Lord 
James  would  be  good,  though  the  king  is  a  corporation. 
So,  if  a  bond  be  made  by  the  name  of  «7.  C,  dericus  de 
2>.,  although  J.  C  be  the  abbot  of  D.  the  grant  was 
good.  But  further  there  is  not  even  a  misnomer;  for 
Dr.  .Broify,  In  his  history  of  burghs,  shews  thatcofnmu. 
nitaSi  or  commonalty,  means  the  town  council,  and  not 
the  inferior  burgesses,  a  strong  authority,  if  the  Court 
can  decide  this  case  upon  that  point.  But  the  main 
question  is,  what  the  intent  of  the  testator  was;  and,^  no 
doubt,  he  meant  to  leave  his  land  to  the  town  of  i^^. 
It  is  clear  that  he  meant  to  leave  it  to  persons  in  the 
to¥m  of  Bjfe^  to  persons  then  incorporated,  and  to  per- 
sons who  could  perpetuate  themselves.  There  is  a 
provision  that  if  the  town  should  cease  to  be  a  town 
corporate,  the  land  should  go  over.  It  is  impossible  to 
imagine  that  the  testator  intended  to  leave  it  to  an 
integrant  part  of  the  corporation,  or  to  less  than  the 
whole,  for  no  integrant  part  is  capable  to  take. 

Copley  Serjt,  coniri.    The  testator  has  devised  this 
estate  to  the  governing  part  of  the  corporation,  a  de- 

(fl)  XX  Co.  i8.*.*vi  \ 
V0L.VIL  Go  vise 
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181 7*       vise  which  the  roles  of  law  Aa  not  permit  to  take 
Th  Attor-   ®®^^  ^^^  ^^  ^®  mayor,  jurats,  and  freemen  at  laige^ 
kkv-General  who  form  the  commonalty. '    The  intent  was  the  erec- 
"v-  tion,  government,  and  management  of  a  schooly  but 

^fKrlT  ^^  ^^^^  ^^^  devisees  should  be  dissolved,  the  testator 
gives  to  the  justices  of  the  borough,  a  body  dearly  tm« 
able  to  take ;  and  therefore  he  may  probably  have  in- 
tended in  the  first  instance  to  give  to  another  descrip- 
tion of  parties,  who  cannot  take.  TBe  argument, 
therefore,  which  would  ariise  from  the  incapacity  of  the 
first  body  to  take,  has  no  place  here ;  besides,  it  does 
not  follow  firom  the  circumstance  of  the  testator  look- 
ing to  the  dissolution  of  the  corporation,  that  he  con- 
templated the  gift  to  the  whole,  for  if  he  gave  the  land 
'  to  an  integrant  part,  and  if  the  corporation  be  <fi»- 
solved,  its  dissolution  would  equally  destroy  the  de> 
visees.  It  is  more  likely  that  the  testator  meant  to 
invest  these  powers  in  a  select  body  than  is  the  whole 
corporation.  And  ds  the  partial  devisees  cannot 'take^ 
the  land  must  descend  to  the  heir  i^  law. 

GiBBsCJ.  This  case  has  been  brought,  to  the 
only  point,  viz.  the  testator's  intent.  The  cases  cited 
by  the  counsel  for  the  Defendant  shew,  that  if  an 
intent  appears  to  give  to  the  corporation  of  2^6*,  they 
shall  take,  though  ill-named.  I  agree  with  my 
Brother  Cqp/^,  that  if  the  intent  appears  to  give  to 
a'  part  of  the  corporation,  although  that  intent  Mb  of 
efiect,  the  whok  corporation  cannot  take.  But' it  is 
too  much  to  infefj  fliat  the  testator  meant  by  the  tbwn 
coundl  a  body  which  does  not  exist,' rather  than  to 
infer  that  the  use  of  these  words  arose  firom  the  mis- 
apprehension of  their  effect  by  the  testator  himsei£ 
We  think  that  an  intent  does  appear  to  give  to  a  body 
which  could  hold  in  perpetuity,  and  to  give  to  a  cor- 
poration; there  is  this  corporatioDy  and  there  is  no 

odier 


IN  THE  Fimr-SKVSNTH  Year  of  GEORGE  IIL  55i 

other,  corporation  of  any  similar  description;  and  we       1817. 

therefore  think  the  mayor  and  corporation  of  .^  are  J.  .  /  ~    ' 
^. .  J  ^  The  Atxob- 

enutled  to  recover.  Nwr-GzuERAP 


ofRYB. 


The  following  certificate  was  afterwards  sent  to  the  ^^^^2* 
Master  of  the  Rolls : 

We  have  heard  this  case  argued.  We  have  con- 
sidered it,  and  are  of  opinion,  that  under  the  said 
devise  an  estate  in  fee  passed  to  the  mayor,  jurats, 
and  commonalty  of  the  said  ancient  town  of  Bye  and 
their  successors. 

V.  GiBBS. 

R.  Dalu^s. 
J.  A.  Park. 
J.  BuRRonoH. 


In  consequence  of  the  fraud  which  had,  in  the  case 
oi Locke  V.  Craddock{a\  been  endeavoured  to  be  prac- 
tised by  means  of  a  foigery  in  the  rule  for  the  writ 
of  nqfersedeasy  the  Court  thought  it  proper  to  make  a 
new  rule  on  that  sutgect 

REGULA  GENERALIS. 

It  18  ORDERED,  that  hereafter  all  rules  and  orders 
for  supenedeas  to  discharge  Defendants  out  of  the 
custody  of  the  warden  of  the  Fleets  or  other  custody, 
shaU  be  filed  with  the  prothonotaries  of  the  Court, 
upqfi  their  signing  the  writ  o{  supersedeas. 

[a)  AMU,43h 
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IN  TBB 


Court  of  COMMON  PLEAS, 

AND 

OTHER    COURTS, 


I» 


Trinity  Term, 


In  the  ]fift^-8eventh  Year  of  the  Reiga  of  George  III.  / 


<^^- 


Doe  on  demise  of  Dbll  v.  Pigott.  Jttne  ;» 


T  M  gectment  ior  a  close  called  Tayrder-fidd^  tried  at  i  deviae  all  my 

the   l&isex  spring  assizes,  1817,  before  Bosanjuet  fir«efaoMsttd 

Seijt^  the  Plaintiff  claimed  under  the  will  of  Jafie  ^JSwtttuated 

I^fOHj  dated  ist  May^  1779,  duly  executed  and  attested,  in  or  near 

whereby  she  devised  «  all  her  freehold  and  copyhold  ^^^  . 

lestatesi  situate  in  or  near  Latchingdon  near  Maldon^  in  and  alBo  all  ^ 

the  county  of  Essex^   and  also  all  and  singular  her  ^^  angular 

my  irediold 
,  «id  copyhold  tttatet  at  or  near  Pakpk  in  the  sane  connty,  ^duch  kit-mentbned 
esutet  are  now  or  lately  were  in  the  occupation  of  LaMrttue  Parsley  and  — -^ 
Tbomojf  widow.  The  tettatrix  had  a  freehold  close  in  the  pariah  of  Su  Petersp 
MaUotit  near  to  a  principal  etreet  of  MaU&ih  distant*  from  three  and  a  half  to  six  and 
a  half  miles  from  her  principal  estate  at  LaUbingdm^  and  intercepted  from  it  by 
ports  of  three  parishes.  She  had  a  freehold  close  in  Steeple^  distant  two  and  a  haif 
miles  from  Latcbingdinh  and  nine  from  MaUlon,  She  had  copyhold  lands  in  Latch- 
ingJ^m^  and  the  will  o£  an  ancestor  spoke  of  lands  both  frediold  and  copyhold  in 
Latebuigdon,  Held  that  the  freehold  close  m  St.  Peter* s^  Maldon^  did  not  pass  by 
this  de^. 

Vol.  VII.  Pp  freehold 


Doe 
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1,8 17«  freehold  and  copyhold  estates^  at  or  near  PakpU  in 
the  same  county;  which  last-mentioned  estates  then  or 
lately  were,  in  the  occupation  of  lAVsorence  Panky  9ni 

PiGOTT.       ■  Thomas,  widow,  with  their  appurtaiance^  to 

Charles  Mackay,  Esquire,  and  Bobert  Makepeace,  silver-^ 
smith,  and  their  heirs,  to  the  uses  thereinafter  expressed, 
(that  is  to  say,)  as  to,  for,  and  concerning  all  her  said 
estates  in  or  neiax  LaUhif^don,  with  the  appurtensDces,  to 
the  use  of  her  sister  Margaret^  wife  cSJlexander  Madayj 
and  her  assigns,  for  life^  for  her  sole  benefit,  with  re- 
mainders over ;  and  as  to  all  and  singular  other  her 
said  fireehold  and  copyhold  estates,  at  or  near  Palepit 
aforesaid,  then  or  late  in  the  occupation  of  Lawrayx 
Parsley  and  '  Thomas^  widow,  with  the  appur- 

tenances, to  the  use  of  the  testatrix'^  sister  Isabdloj  the 
wife  of  John  PumeUy  and  her  assigns  for  life,  for  her 
sole  benefit ;  and  as  to  all  her  said  estates  before  men- 
tioned, as  well  those  at  or  near  Latchingdony  as  those 
at  or  near  Palepit  aforesaid,  with  their  Tespecdye  ap- 
purtenances, firom  and  after  the  determination  of  the 
several  estates  therein-before  limited  concerning  the 
.  same  respectively,  to  the  use  of  her  nephew  John  SoUey 
PumeUj  and  his  assigns  for  life;  with  remainder  to 
•  trustees,  in  trust  to  preserve  the  contingent  uses  and 
estates  ;  with  remainder  to  the  use  and  uses  of  all  and 
every  the  child  and  children  of  the  body  of  her  sud 
nephew  John  SoUey  Pumell,  and  of  the  several  and  re- 
spective heirs  of  their  body  and  bodies,  as  tenants  in 
common,  with  benefit  of  survivorship ;  and  the  testar 
trix  devised  and  bequeathed  to  her  sister,  Margarfi  Idao^ 
kay,  her  heirs,  executors,  administrators,  and  assigns, 
one  moiety  of  the  residue  of  her  estates,  both  real  and 
personal;  and  the  other  moiety  thereof  she  devised 
and  bequeathed  unto  the  said  Charles  Mackiy  and 
Bobert  Makepeace,  their  heirs,  executors,  and  admi- 
nistrators, in   trust  for  the   separate  use  and  benefit 

of 
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of  her  said   sister   Isabella  Pumeilf   her  heirs,   exc        |giy 
cutors,   administrators,    and  assigns.      The  testatrix 
and    Mrs.  Mackay^    who  survived    her,    were   both 
now  dead ;  the  Defendant  claimed   under  a  convey- 
^  ance  by  fine  from  the  devisee  in  remainder  John  SdOey 
JPumell.    The  Plaintiff's  lessor  was  the  only  daugh- 
ter of  the  latter,   who  was  the  only  son  of  Isabella 
PumelL    It  was  proved  on  behalf  of  the  Plaintiff  that 
Tajftaer-^ld  lay  out  of  the  town  of  MaMotij  in  the 
road  to  Latchingdonj  beyond  all  the  houses  of  Maldan 
but  it  was  situate  in  the  parish  of  St.  Peter^s  in  Maldon. 
The  Plaintiff's  witnesses  stated  that  the  boundary  of 
Za/cAs'ngdbn  parish,  nearest  to  the  field  in  question, 
was  distant  from  it  three  miles  and  a  half,  the  parish 
o{  Mundcn  lying  between  them ;  that  the  testatrix  died 
seised  of  a  fireehold  field  in  the  parish  of  Steeple^  which 
was  distant  only  two  miles  and  a  half  firom  the  boundary 
of  IxUchingdonj  the  parish  of  Mcyland  lying  between 
them;  ihiXSleefie  was  nine  miles  from  Maldon;  that 
the  estates  at  Palepit  and  Laichingdony  were  all  copy- 
hold, and  that  the  land  at   Steeple  and  Taynter^ld 
were  fi-eehold;.  that    the  buildings  in    Maldon   had 
of  late  years  been  greatly  extended.     The  lessor  of 
die  Plaintiff  also  put  in  evidence  a  settlement  made 
previous  to  the  marriage  of  WiUiam  Lofon  with  the 
testatrix,  which  recited  that  John  SoUey  had  in  January 
1755  devised  a   customary  messuage  called  Palepit^ 
in  the  parishes  of  Cold  Norton  and  Purleigh^  and  a 
customary  messuage  called  Goodhar^s^  with  the  lands 
both  freehold  and  copyhold,  in  the  parish  of  Latching- 
don^  and  all  that  the  testator's  close  called  Taynter^ld, 
in  the  parish  of  St.  Peter^  Maldon^  in  the  county  of 
JBsseXj  in  the  occupation  of  James  Bridge^  and  all  that 
messuage  called  Gardiner^s,  with  five  acres  of  land  in 
the  parish  of  Steeple^  then  in  occupation  of  Bichard 
Thomas^  to  Jane  ScUey  in  fee.    For  the  Defendant  it 
Pp  2  was 
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Doe. 


N 


1817-  WAS  deposed,  that  Tajfnter^ld  lay  veiy  ^sear  1^  dke 
back  of  the  houses  of  the  principal  street  of  MtMok 
and  that  it  was  distant  frvHn  Latchingdcn  six  miles  and 

PiGOTT.  a  half.  And  that  three  parishes,  St.  Mary  in  MsUm^ 
Mundon,  and  Pudeigh^  intervened.  The  premises  bad 
been  occopied  by  a  tenant  named  Coe^  who  bad  paid 
rem  to  the  testatrix.  It  was  urged  for  Ae  Defendant 
Aat  the  land  m  Steeple  satisfied  the  description  iin  the 
will,  of  freehoM  land  in  or  near  Latchingdcm  near  Md- 
ifoft,  and  that  inasmuch  as  therefore  no  necessity  Te> 
quired  such  a  forced  interpretation  as  woold  iuddde 
Taynter-^fidd^  that  land,  which  was  tiot  near,  but  fn 
'MaUon,  would  not  pass  by  diis  description.  The  jcfry 
found  a  verdict  for  the  Plaintiff,  with  liberty  to  move  to 
enter  a  nonsuit. 

Onslcw  Serjt,  in  £03^^  term,  accordingly  obtained 
a  rule  nisi  to  set  aside  this  verdict  and  eiiter  a  fiobsuit» 
against  which, 

Lens  and  Best^  Serjts.,  in  the  same  tenn,  shewed 
cause.  They  contended  that  the  present  apparent  con- 
tiguity of  die  premises  to  Maldonj  the  buildings  of 
which  town  had  of  late  years  been  extended  to  the  land 
in  question,  sb  as  almost  to  include  it  in  the  town  itsdf' 
Vas  to  be  laid  out  of  the  case  ;  for  forty  years  sincft 
when  the  te^trix  made  her  wiU^  she,  who  did  not 
reside  6n  the  spot,  might  not  know  the  premises  to  be 
situate  in  ainy  parish  of  Maldon,  and  tlierefore  might 
well  intend  to  comprize  them  in  her  devise^  by  this 
description.  She  does  pot  profess  to  state  in  rhat 
parish  the  land  is  situated.  As  the  principal  estate  of  the 
testatrix  was  situate  at  Latcfungdan^  it  was  natural  that 
she  should  describe  all  the  out-lying  parcels  with  re- 
fiereUce  to  that  place. 
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Dob 


Ondam  and  Coplfy  Searjts.!  in  this  tarm  ip  sappoit  of  1817* 
the  rule  referred  to  Doe  on  demise  of  Harris  v.  Greai^ 
hed  {a\  which  they  said  was  less  strong  than  this 
case.  It  might  as  weU  be  contended  that  adevise  of  all  Vioott. 
lands  in  or  near  Hampstead  near  London^  would  in- 
clude a  messuage  in  &.  PauTs  Church-Yard.  It  ap* 
peared  by  the  recited  will  of  John  Solley^  that  there  was 
sufficient  land,  both  freehold  and  copyhold,  mlMtchtng" 
danf  to  satisfy  the  whole  description  contained  in  this 
devise,  and  it  was  therefore  not  required  that  Taynter^ 
Jleld  should  thereby  pass  for  that  purpose.  The  title 
of  the  heir  must  consequently  prevail. 

GiBBs  C.  J.    This  was  an  ejectment  brought  for  a 
certain    dose  or  closes  of  land  called   Taynter-^fidd^ 
and  the  question  is,  whether  it  passed,  under  the  former 
part  of  the  will  of  Mrs.  JLyon^  or  remained   undis^ 
posed  o^  sutgect  only  to  the  residuary  clause.    The 
lessor  of  the  Plaintiff  is  to  shew  that  it  passed  under 
the  former  legatory  part  of  the  will.     It  appears  from 
the  evidence  that  these  closes  are  situate  at  least  four 
and  some  witnesses  say  six  miles  from  Latchingdon,  ^nd 
do  not  answer  the  description  of  being  near  Maldon^ 
^  but  are  in  Maldon.     The  first  description  of  the  pro- 
perty in  the  will,  is  « in  or  near  Latchingdony^*  this  is 
not  in,  nor  is  it  near  Latchingdoti.     The  next  part  of 
the  description  states  it  to  be  near  jtfa^Am :  but  this 
property  is  shewn  to  be  in  Maldon.    It  is  not  enough 
for  the  lessor  of  the  plaintiff  to  throw  doubt  on  the 
case,  he  must  shew  with  certainty  that  it  was  plainly 
intended  that  the  premises  should  pass :  I  cannot  say 
that  in  the  present  case  it  is  so  shewn,  and  therefor^  I 
thin\c  that  there  ought  to  be  a  nonsuit 

(a)  8  Bojtf  91. 

Pp  S  Dallas 
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Dallas  J.    The  will  says,  <«  near  Laichingionr  tl» 
is  not  in  or  near  Latchingdon. 

Park  and  Burrough  Js.  concurred  in  making  tBe 

Rule  Absolute* 


JtMct^  Gall  v.  Comber. 


re- 


The  vendor  of  HPHE  Plaintiff  declared  in  ifidebitatus  assumpsit  in  i 
good*  through    A  gp^^  of  divers  large  quantities  of  silk,  by  the  Plain- 
a  broker  who    ^^^  delivered  to  the  Defendant,  as  the  agent  of  and  for 
has  a  commis-  the  Plaintiff,  at  the  Defendant's  request,  to  be  sold,  and 

•ion^/rr<w  ^hich  were  accordingly  by  him  sold.  Upon  the  trial 
deret  cannot  q  ^     j  r- 

recover  the  o^  the  cause,  at  GuUdhally  at  the  sittings  after  Easter 

ptice  from  the  term,  1817,  before  Gibbs  C.  J.,  it  was  proved  that  the 

d'wlaration  Plaintiff  had  employed  the  Defendant  to  sell  raw  silk 

upon  an  iwk-  for  him  upon  a  del  credere  commission  of  2  j  per  oent.^ 

bitatw  oj.  gjjd  Y12A  sold  the  silk,  and  had  accordingly  charged 
jumpjtt  for         _  _  .  -    ^/ .    . -,  "i_ 

goods  by  the     the  2  J  per  c«it.,  for  guaranteemg  to  the  Plaintiff  tne 

Plaintiff  to  the  payment  of  the  price.  Gibbs  C.  J.  thought  that  this 
deliveredto  be  ^^  nierely  a  contract  that  if  the  purchaser  did  not 
sold,  and  by  pay,  the  Defendant  woukl  guarantee  the  price,  and 
him  told.  ^^i  tijg  declaration  was  not  descriptive  of  that  contract, 

stating  merely  a  claim  for  the  proceeds  of  the  goods 

sold,  and  he  nonsuited  the  Plaintiff 

Best  now  moved  to  set  aside  the  nonsm't,  and  have 
a  new  trial,  contending,  upon  the  authorities  of  the 
dictum  of  Btdler  J.  in  Grace  v.  Dubois  {a\  and  of  Bixe 
V.  Dickason  (5),  (in  which  the  Court  is  reported  to  have 
confirmed  the  principle  of  the  former  case,)  that  a 
commission  del  credere  is  a  contract  in  its  nature  alto- 

(a)  I  Term  Erp,  ii».  (b)  i  Term  Rep.  %%$• 

gether 
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getber  distinct  from  any  other  contract  of  guaranty,  1817* 
and  that  it  was  not  necessary  to  declare  thereon  as  on 
a  guaranty,  but  that  the  action  might  be  maintained 
against  the  broker  in  the  first  instance,  without  pre- 
viously resorting  to  the  principal  purchaser,  or  averring 
his  default:  if  a  commission  del  credere  were  a  contract 
of  guaranty,  nearly  all  commissions  del  credere  would 
be  void  for  want  of  a  note  in  writing. 

The  Court  gave  no  opinion  upon  this  vexata  qtues- 
iio  (a),  further  than  to  observe  that  in  Bize  v.  Dickason 
the  doctrine  was  not  stated  nor  argued  on,  which  was 
asserted  in  Graver.  Dubois;  but  even  if  the  Plaintiff 
could  establish  his  point,  that  he  who  guarantees  the 
payment  for  goods  sold,  is  liable  in  the  first  instance, 
this  declaration  would  not  suffice,  for  ihe  contract  was 
d  contract  sui  generis^  and  the  Defendant  was  indebted, 
not,  as  it  was  here  stated,  in  consequence  pf  his  having 
sold  the  goods,  but  in  consequence  of  his  having  agreed, 
that  when  he  had  sold  them,  he  would  see  the  price 
paid  for  (hem,  which  was  not  the  undertaking  here 
stated;  and  they  refused  as  well  this  application,  as 
also  Besf%  prayer  for  permisuon  to  amend  his  decla- 
ration in  this  stage  of  the  cause. 

{a)  Sco  Peek  v.  Nortbeotey  anU»  VII.  478. 


Pp  4 
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/MVIOk 


Befmgame 
mtfaehiads 
of  an  un- 


BiRD  V.  Dale. 


O^HE  Plaintiff  declared  that  the  Defendant,  withfoite 

qualified  and  arms,  &c.  to  wit,  at  Chelmsford^  seized,  took, 

S^^^Shin    *"^^  carried  away  three  dead  hares,  and  three  baskets 

a  manor  for       of  the  Plaintifl^  and  converted  and  disposed  of  them 

the  use  of  the   ^  jjjg  ^wn  use.      The  Defendant  ph?acfed,   ist,  not 

kttxl  or  ladT  of 

the  manor,        g^^ty ;  idly,  as  to  the  seizing,  taking,  and  carrying 

the  lord  or        away  of  the  three  dead  hares,  that  before  and  at  the 

lady  must         ^      when,  the  Reverend  P.  Beaucoir^  clerk,  was  seized 

ezercite  ois        ^  '  ' 

or  her  judg-      in  fee  of  and  in  the  manor  of  Daanham^  and  that  the 

meat  on  the      three  dead  hares  at  the  time  when,  &c,  vere  found  ia 

wh^er  the      ^^  possession  and  custody  of  James  Britten^  at  a  place 

person  possess-  called  the  Ware  Farm^  within  the  manor  of  Damham^ 

ing  the  game     Written  then  being  the  servant  of  the  Plainti^  and 
IS  or  u  not  ^  »  i         ^ 

unqualified.       neither  the  Plaintiff  nor  BriUin  at  the  time  when,  &c 

But  after  having  liands  or  tenements,  or  any  estate  of  inheritance^ 
roent  «.*"  ^"  ^^  ^^^  ^^  ^^^  ^^^^'^  T^'^^U  ^^  ^^^  ^^^^  yearly  value 
ercised,  the  of  looL  or  for  term  of  life,  or  any  lease  or  leases  of  99 
^"^  ukc^die  y^*"*^  ^^  ^^^^^  longer  term,  of  the  clear  yearly  value  of 
game  by  the  150/.  nor  either  of  them  being  heir  or  heirs  apparent 
hands  of  to  an  esquire  or  other  person  of  higher  d^ee,  nor  the 

la  tretpass  ^^^^r  ^^  owners,  or  keeper  or  keepers  of  any  forest,  park, 
for  taking  chase  or  warren,  stocked  with  deer  or  conies,  for  thar 
A^Drf^^t^t  ^^  ^i^^r  ®f  ^^^^^  necessary  use,  or  in  any  wise  qualified, 
justified  seizing  empowered,  or  authorized  by  law  to  take,  kill,  or  de* 
them,  bj  com-  stroy,  or  to  have  in  either  of  their  possession,  any  sort 
lord  of  the  ®^  gan^^  5  «^d  that  at  the  time  when,  &c,  P.  Beaucoir 
manor,  and  for 

his  use,  witlun  the  manor,  the  hares  being  found  in  the  possession  of  an  unqualified 
person,  and  the  Plaintiff  traversed  the  command*  held  that  the  command  to  be  proved, 
to  maintain  the  issue,  must  be  such  a  command  as  would  legally  authorize  the 
seizure ;    and  that  eridoice  of  a  wrongful  command  would  not  tnainfain  the  - 
iinie. 

being 
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b^ing  so  lord  of  the  mafior  of  Daamhamf  and  the 
Plaintiff  and  Britten  being  persons  not  qualified  to 
kill  game,  and  Britten  so  having  in  his  poBsesrion, 
within  the  manor,  those  dead  hares,  being  of  the  game 
of  this  i^alm,  the  defendant  at  the  time  when^  &c., 
as  the  servant  of  P.  Beauooir^  and  by  his  eommand, 
(h^  Beauvoir^  then  being  such  lord  of  the  manor,)  did 
take  away  from  Britten  the  three  dead  hares,  be  not 
being  t^  person  qualified  to  kill  game,  or  thea  have  the 
game  in  his  posse^on,  for  the  proper  use  of/'.  Bcat/h 
voir,  as  was  lawful,  and  traverses  the  takings  at  Chebns-' 

Jbrd%  or  elsewhere,  out  of  the  manor  of  Ikmiham. 
Secondly,  for  plea  as  to  the  seizing,  taking,  and  carry- 
ing away  the  baskets,  he  pleaded  as  in  the  second  plei^ 
wd  averred  the  taking  by  Becufooir's  command ;  adding^ 
ibfit  Britten  had  in  hi^  possession  the  three  dead  bares 
encloaed  and  fiistened  up  in  those  baskets;  and  that 
because  those  bare«  were  so  fastened  up  in  the  ha^ket^ 
aiid  could  not  be  tftken  out  without  taking  an4  opening 
the  same  for  that  purpo^,  the  Defendant  nececisarily 

'  took  the  baskets  for  the  purpose  of  taking  from  the 
same  those  three  dead  hares  so  fastened  iip  therein,  for 
a  short  time,  and  did  open  the  baskets  for  that  purpose) 
doing  no  damage  thereto,  and  took  out  from  them  the 
hares,  and  afterwards  immediately,  and  before  the 
eommencement  of  this  suit,  reslpred  to  the  plaintiff  the 
baskets,  and  left  the  sape  at  the  Plaintiff's  dwelling- 
house,  as  he  lawfully  might;  and  traversed  the  taking 
of  the  baskeU  at  Chdmsjord,  or  elsewhere  out  of  the 
manor  of  Dawnham,  or  otherwise  than  as  aforesaid* 
Fourthly,  as  to  uking  the  bares  and  the  baskets,  after 
pleading  as  in  the  second  plea,  he  pleaded  that  at  the 
time  when,  &c.  the  three  dead  hares  were  enclosed  iq 
the  baskets,  and  which  baskets  and  the  hares  contained 
in  thopi  were  directed  to  be  carried  and  delivered  to 

certain 
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certain  persons  mentioned  in  certain  directions  on  Ae 
hares,  and  which  baskets  containing  those  dead  hareai 
enclosed  and  directed  as  aforesaid,  were  found  in 
Britten's  custody,  at  a  place  called  the  Ware  Fam^ 
within  the  manor  of  Donxmham^  Britten  then  bdng  the 
carrier  of  the  same,  and  not  being  a  person  qualified  hj 
law  to  kill  or  then  to  have  in  his  possession  any  game; 
and  that  the  defendant  as  Beauooir'B  servant,  and  by 
his  command,  at  the  time  when,  &c«' took- away  from 
Britten  those  three  hares,  for  Beauooir'%  proper  use, 
being  lord;  but  by  reason  of  their  bdng  so  packed, 
enclosed,  and  sewed  up,  they  could  not  be  so  taken 
away  without  taking  them  out  of  the  baskets,  the 
Defendant,  for  that  purpose,  and  to  enable  him  to 
take  away  the  hares,  necessarily  took  the  baskets  with 
the  hares  into  his  possession  for  a  short  time,  and  until 
he  could  take  out  the  hares,  and  having  so  done^  re- 
delivered the  baskets  to  the  Plamtifl^  and  lA  them  at 
his  dwelling-house,  as  he  lawfully  might,  and  he  tra- 
versed the  taking  out  of  the  manor  of  Dcnmham.  The 
Plaintiff  joined  issue  on  the  istplea;  and  to  eadi  of 
the  three  other  pleas  he  replied,  that  the  Defendant 
by  his  own  wrong,  and  not  as  the  servant  or  by  the 
command  of  P.  Beateooir,  committed  those  trespasses. 
The  Defendant  joined  issue  on  these  traverses.  This 
cause  was  tried  at  the  Essex  Lent  assizes,  1817,  beCore 
Basanquet  Seijt  It  was  proved  that  the  Defendant 
seized  the  hares  within  the  manor:  he  did  not  de- 
mand them  for  Mr.  Beauooirj  nor  mention  his  name. 
It  was  admitted  by  the  Defendant's  counsel,  that  they 
could  not  prove  a  specific  authority  to  seize  those 
particular  hares,  but  they  said  they  were  prqiared 
to  prove  that  the  Defendant  had,  besides  the  depu- 
tation of  the  manor,  general  directions  to  seize  all 
hares  that  were  seen  in  the  possession  of  the  plaintiC 

14*^  Basanjuet 
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Bosanquet  Seijt.  held  that  this  taking  was  an  act  done        1817* 
in  the  execution  of  a  penal  authority,   not  the  ex-        _  ^     -^ 
ercise  of  a  civil  right,    and  declared  that  he  should  ^, 

direct  the  jury,  that  unless  there  was  an  especial  direc-       Dale. 
tion  given  by  the  lord  of  the  manor  to  act  on  this  particu- 
lar occasion,  the  issue  ought  to  be  found  for  the  Plaintifil 
No  evidence  was  actually  given  even  of  a  general  com- 
mand.  Verdict  for  the  Plaintiff,  with  105. 6d.  damages. 

Onsbm  Seijt,  had  in  £05^^  term,  181 7,  obtained  a 
role  nisi  to  set  aside  this  verdict  and  have  a  new  trials 
against  which. 

Best  Serjt.  now  shewed  cause :  he  first  urged,  that 
at  all  events  the  Plaintiff  was  entitled  to  a  verdict  for 
taking  the  baskets,  which  the  statute  did  not  authorize 
game-keepers  to  seize.  [As  to  which,  the  Court  after- 
wards clearly  laid  it  down,  that  by  taking  traverse  on 
the  command,  the  Plaintiff  admitted  the  fact  alleged 
in  the  third  plea,  that  the  Defendant  necessarily  took 
the  baskets  in  order  to  examine  them  for  the  hares, 
and  restored  them  as  soon  as  possible.  And  there 
being  a  justification  as  to  that,  the  Plaintiff  could  not 
recover  a  verdict  for  the  taking  the  baskets,  under  the 
issue  not  guilty ;  and  that  the  only  question  on  the  re-  , 
cord  for  the  jury  to  try,  was  whether  the  Defendant  acted 
as  the  servant,  and  by  the  command  of  Dr.  Beauvoir,'] 
In  the  next  place,  the  Plaintiff's  counsel  contended, 
that  the  lord  of  the  manor  was  not  authorised  to  give  any 
such  command.  The  statute  (a)  is,  that  it  shall  be  law- 
iiil  for  any  justices  of  the  peace,  and  the  lords  and  ladies 
of  manors  within  the  said  manors,  to  take  away  any  such 
hare  or  other  game,  from  any  higler,  chapman,  inn* 

(a)  5  jinru  c.  14.  j.  4. 

keeper. 
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1817*  keqper,  victuallers  or  carrier,  or  otlier  person  or  penoos 
not  qualified  by  th^  laws  to  keep  the  same  to  their  own 
proper  yuae,  without  Ipieing  accountable  to  any  person  or 
persons  for  the  same.''  The  authority  to  do  Uos  is  not 
given  to  any  gap^el^eep^r,  or  other  person^  bij(t  pnly  to 
the  lords  and  ladies  of  manors ;  and  the  legiisIatDie 
never  int^ded  that  the  lord  should  delegate  tbis  power 
to  hb  gamekeeper,  for  the  same  section^  proceeds  to 
give  to  gamekeepers  a  very  large  power,  although 
9top|>aig  fiir  short  of  this  power  which  is  given  to  the 
lords  and  lad^;  and  if  they  could  delegate  that  to 
persons  in  the  condition  of  gamekeepers,  it  wodd 
render  the  exercise  of  this  law  intolerable.  The  statatei 
which  ^  two  objects,  the  pne  to  iiuthorize  magistrates 
in  their  counties,  and  lords  and  ladies  of  manors  within 
their  manors,  [where  their  authprity  is  equivalent  to  the 
aathprity  of  a  justice  in  his  county,]  to  seize  game,  and 
the  other  to  authorize  them  to  depute  gamekeepers  to 
kill  game  for  their  use^  whose  powers  it  next  proceeds 
to  define^  and  \^  that  definition  it  disaffirms  the  lord's 
power  to  delegate  to  the  gamekeepers  any  further  au-* 
thpri^.  The  statute  of  Car.  2.  {a)  enables  gamekeepers 
to  seize  en^nes  for  the  destruction  of  game,  but  not  to 
seize  the  game  itself.  ,But  if  the  la^  gave  such  power 
tq  the  lords  of  manors,  it  has  not  in  this  instance  been 
exercised.  No  warrant  in  writing  vr^as  given  for  this 
purpose^  not  even,  any  parol  direction :  no  evidence  of 
a^y  such  parol  specific  direction  was  tendered. 

Onsbm  and  PeU  Seijts.,  in  support  of  the  rule,  con- 
tended that  a  general  direction  to  the  Defendant,  ss  the 
servant,  and  by  the  command  of  Dr.  Beauomr^  to  take 
all  hares,  sufficiently  authorized  the  Defendant  to  take 
these  hares,  under  the  statute  of  4  Ann.  c.  5. ;  and  they 


(fi)  %%  ft  S3  Car.  s»  r.  sj.  s,  x. 

hsd 
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bad  tendered  proof  that  the  Defendant  was  game-keeper,  1817* 
and  that  ^e  had  received  general  directions  to  take  all 
gataie :  they  did  not  rely  upon  the  statute  Car.  2.  Dr. 
BeattooiTj  as  tbe  lord,  had  a  right  himself  to  seize  the 
hares,  consequently  he  could  add  to  his  deputation  a 
general  direction  to  seisee  all  hares;  for  if  a  specific 
direction  were  requisite,  it  would  necessarily  demand 
tfie  personal  presence  of  the  lord.  Whereas  the  statute, 
ill  giving  the  like  power  to  th^  ladies  of  manors,  neoes^ 
sarily  contemplates  a  del^otion  of  the  power;  for  it 
cannot  be  intended  that  ladies  should  personally  es^er* 
iAse  a  superintendance  over  the  taking  of  poachers. 
A^d  Tieit^r  lords  nor  ladies  xran  exert  that  ni^tly 
vi^gSance  in  the  woods  which  is  necessary  for  the  detec* 
tioti  of  the  poachers.  Moreover,  the  fbrm  of  the  issne 
merely  is,  whedter  what  the  Defendant  did  was  done 
by  hi^  -ts  atit  servant  <X  Beaufoofrj  and  by  his  com* 
inand:  if  his  command  was  insufficient,  that  was  a 
saatter  to  be  tried  on  the  record  in  a  different  form. 
The  evidence  tendered  of  general  directions  to  the 
Defendfitot  ought  -to  have  been  siibmittcfd  to  a  jury,  in 
older  to  try,  whether  '#hat  he  did  was  done  by  the 
command  ^  the  lord  or  ndt.  Whether  the  authority 
was  sufficient,  whether  it  was  necessary  that  it  should 
be  in  writing,  as  the  warrant  to  seize  engines  under  the 
statute  of  Car.  2.  is  required  to  be^  were  points  to  be 
raised  in  another  shape;  and  considering  the  nature  of 
the  act  to  be  done,  and  the  species  of  property  to  be 
protected,  the  statute  of  Anne  ought  to  be  expounded 
KberaHy. 

GiBfis  C.  J.  T^is  is  an  action  of  tresspass  for  the 
aeiring  of  three  hares,  and  the  baskets  in  which  they 
were  contained.  The  Defendant  pleads  the  general 
iaane,  which  is  out  of  the  case,  because  the  seizure  is 
proved.     He  then  justifies  on'the  statute  5  Ann.  c.  14. 
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1817*  ^  8.4^  and  says,  he  seized  the  hares  by  command^aiid 
as  the  servant  of  Dr.  Beattvoir^  the  lord  of  the  manor 
in  which  the  seizure  took  place ;  and  as  to  the  baskets 
that  he  merely  did  that  which  was  necessary  in  ordar 
to  seize  the  hares,  ripped  them  open,  and  took  oat  the 
hares,  and  restored  the  baskets.  The  only  question  im, 
whether  he  did  this  as  the  servant  and  by  the  command 
of  Dr.  Beauooir  ?  It  lay  on  the  Defendant  to  prove 
this.  The  Plaintiff  proved  what  was  necessary,  for  his 
case.  The  Defendant,  to  prove  his  justification,  must 
prove  such  a  command  from  Dr.  Beauooir  as  on  the 
true  construction  of  this  act  would  beajusdficatioo. 
The  Defendant  admits  he  could  prove  no  specific  di- 
rections from  Dr.  Beauvoir  to  do  this  act  He  could 
prove  a  deputation  as  gamekeeper,  and  he  could  prove 
some  general  directions  on  the  subject*  What  those 
general  directions  were,  we  do  not  know ;  but  we  do 
know,  that  he  could  prove  no  directions  to  do  the  spe- 
cific act  for  which  the  action  is  brought  The  statute 
is,  that  justices  of  the  peace  in  their  counties,  and  lords 
and  ladies  of  manors,  within  their  manors,  may  take 
away  such  hares.  They  may  do  it,  they  may  do  it  by 
themselves,  or  by  others,  but  they  must  eXerdse  their 
judgment  on  the  question,  in  what  case  it  is  tobedone^ 
and  when  they  have  exercised  their  judgment  on  the 
case^  and  are  satbfied  that  the  game  is  in  the  hands  of 
an  unqualified  person,  they  may  use  the  hands  of  others 
to  take  it;  but  we  are  of  opinion  that  they  camiot 
delegate  to  others  the  jurisdiction  given  them  by  this 
act,  of  judging  whether  the  person  in  possession  of  the 
game  is,  or  is  not,  a  qualified  person.  Let  us  then 
see,  whether  the  statute  Car.  2.,  which  gives  die  depu- 
tation to  gamekeepers,  authorizes  this ;  it  gives  certain 
powers  to  gamekeepers,  but  not  this  power.  The 
statute  of  Anne  does  not  give  this  power.  What  dien 
IS  there  to  give   it,   since  tlie  deputation  does  not? 

There 
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There  is  not,  in  this  caae,  even  a  general  direction  to  1817. 
seize  game  in  the  hands  of  all  unqualified  persons; 
though,  if  there  were  such  a  direction,  I  think  it  lyould 
not  avail,  for  the  reason  before  given,  that  the  lord  or 
lady  cannot  delegate  the  power  of  adjudging  whether 
the  person  be  qualified  or  not*  I  therefore  hold,  that 
there  is  no  such  command  of  Dr.  Beauooir  as  would 
justify  thb  act,  and  the  Defendant  stands  unjustified. 

Dallas  J.  I  cannot  agree  with  the  Defendant's 
counsel,  that  this  is  a  power  to  be  libef  ally  construed ; 
but  it  is  not  necessary  for  us  here  to  go  so  far,  as  to 
hold  that  a  Iqrd  or  lady  of  a  manor  must  himself  or 
herself  personally  execute  the  power ;  but  it  suffices  to 
say,  it  is  at  least  necessary,  that  the  act  of  the  servant 
should  be  in  each  case  ^uivalent  to  the  actual  direction 
of  the  lord  or  lady  in  that  specific  case;  and  as  there 
was  no  such  authority  given  in  this  case,  I  am  of  opi- 
nion the  direction  of  the  learned  Judge  was  perfectly 
righ^  and  that  the  rule  must  be  dbcharged. 

Park  J.,  after  a  full  examination  of  the  powers 
given  to  gamekeepers,  by  the  statute  of  Car.  2.,  ex- 
pressed his  opinion,  that  the  Defendant  not  being  able 
to  prove  that  he  was  specifically  directed  by  Dr.  BeauF^ 
voir  to  seize  the  hares  in  question,  the  justification  was 
not  proved. 

BuRROUOH  J.  The  question  is,  whether  this  act  was 
done  by  the  command  of  Dr.  Beauooir  ?  I  am  quite 
satisfied  that  such  an  authority  might  be  given  by  Dr. 
Beauooir  i  but  it  must  have  been  such  an  authority  on 
which  an  action  could  have  been  brought  against  Dr. 
Beauooir,  if  he  was  wrong :  was  ther^  then,  any  such 
direction  in  this  case^  upon  which  any  such  action  could 
have  been  firamed  ?    I  see  no  evidence  of  any  such. 

,    For 
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i8l7«  For  these  reasons,  as  well  as  for  those  given  bytaj 
bi^hers,  I  am  quite  satisfied  that  the  verdict  is  right, 
and  that  the  rule  Wight  to  be 

DischaTged« 


June  lo.      Walker  and  Atiother,  Assignees  of  Dunn,  a 

Bankrupt,  v.  Laing. 

A  creditor  nr'HiS  >«'as  an  action  of  trover  brought  by  the  Plain- 
tnitehad*lon  ^^^  ^^®  ^^'^  ^^^  assignees  of  Dimn,  a  bankrupt, 

promised  pay-  to  recover  the  amount  of  two  bills  of  exchange,  drawn 
mo^by  bills  by  2)im^,  the  one  for  8i/.  12s.  ytt  upon  J.  Lituy^  the 
himself  did  Other  for  95/.  upon  P»  Bichardsoru  Upon  the  trial  of 
under  a  threat  the  cause  at  GuildAaUj  at  the  sittii^  after  Easier  term, 
an'^rf  *^^  181 7,  before  Gibbs  C.  X,  the  facts  appeared  to  be,  that 
bankruptcy  un-  the  bankrupt  was  indebted  to  the  Defendant^  who  had 
known  to  the  iriBpeatedly  applied  lO  him  for  payment;  the  drawees 
with  die  ci«li-  ^^^^  indebted  to  the  bankrupt,  amd  the  hitter  had  Jong 
toi^sknow-  promised  the  Defendant  bills  on  them  for  the  amount 
Mge  that  he  ^hey  owed  him.  ITie  Defendant  knowing  the  bankrupt 
must  stc^  pay-  ^^  ^^  distressed,  and  bemg  informed  by  him  thattbe 
ment,  sign  must  shortly  stop  payment,  but  not  knowing  that  he 
dcbtora  in  fa-  ^*^  committed  an  act  of  bankruptcy,  (which  he  had 
vour  of  the  done,}  pressed  him  again  for  payment  of  the  debt  doe 
creditor,  on  ^^  himself,  and  producing  the  proper  stamped  paper, 
p^^^^  with  the  body  of  the  bills  drawn  thereon,  threatened 
the  crwlitor.  immediately  to  arrest  him,  unless  he  wonid  sign  them* 
Held  that  die  2)tt„„^  ynjer  the  urgency  of  his  threats  of  arrest,  s^ed 
the  o^tor  the  bills,  which  the  drawees  irimediately  accepted. 
could  not  For  the  Defendant  it  was  objected,  that  the  Plain^DT 

these  biiur  ^  could  not  recover,  and  SheraoOl  v.  Matthews  {cC)  was 
cited. 

{a)  Antet  H.  439» 

Gibbs 
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Gibbs  C.  J.    Thought  the  action  was  not  maintainable;        1 81 7- 

and  nonsuited  the  P]ainti£P.  \^r  "     ~^ 

Walkbr 

ind  Another' 
Best  SetjU  on  this  day  moved  for  a  rule  nisi  to  set  'se- 

aside the  nonsuit  and  have  a  new  trial.     He  distin-  ^^^ 

guished  this  case  from  Mathew  v.  SherBoeUf  because  there 
the  check  had  been  paid,  and  from  Willis  y.  Freeman  {a). 
In  Ardm  v.  WatUns  {b)  the  Court  particularly  notice 
that  the  holder  of  the  bill  could  maintain  no  action^ 
having  known,  when  he  took  the  bill,  that  the  person 
indorsing  was  in  a  state  of  insolvency.  Inasmuch  as 
the  Defendant  has  never  received  the  ntfoney  due  on 
the  biUsf  the  assignees  can  maintain  only  trover  or  de» 
tinue  for  them;  if  the  bills,  indeed,  had  been  paid, 
an  action  for  money  had  and  received  would  lie.  There- 
fore there  must  be  a  failure  of  justice,  if  this  action  is 
not  maintaindble. 

Gibbs  C.  J.  I  wish  to  leave  this  case  entirely  to  my 
brothers,  to  decide  in  suoh  a  manner  as  they  think  the 
law  requires;  but  I  will  state  my  reasons  for  my  deci- 
sion at  nisi  prims,  from  which  I  see  no  reason  now  to 
differ,  and  which  proceeded  on  grounds  which  the  coun* 
sel  for  the  Plaintiff  has  not  to-day  touched  on  in  his  argu- 
ment. It  has  been  held  as  a  consequence  of  the  statute  of 
James  (c),  that  if  a  debtor  of  a  bankrupt  has  entered  in- 
to an  undertaking  to  pay  a  debt  for  him,  it  shall  be 
good.  For  example,  if  a  bankrupt  draw^  on  his  banker, 
and  the  banker  accepts  the  bill,'  he  is  bound  to  pay  it,  ' 
and  the  money  is  to  be  allowed  him  by  the  assignees. 
The  Plaintiff's  counsel  urges,  that  if  the  assignees 
may  not  recover  in  this  case^  it  will  enable  a  bank- 


{d)  1%  East,  656.  (t)  I  Jac.  i.  c.  15;  j.  14. 

Vol.  VII.  Q  q  rupt 


Laimou 
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1817*  rupt  to  difiiribiiie  hi«  proper^  as  he  willp  witfiont  d«k 
\^  ^  ger  of  its  being  reached  by  hts  assigiifles*  But  that  is 
ind  Another  ^^t  so.  If  he  gives  these  bills  to  persons  who  can  en- 
V.  ferce  them,  and  ought  to  enforoe  theniy  the  fBjnmDi  of 

the  bills  stands  good ;  bot  if  parties  who  on^ht  n«C  to 
iiave  the  benefit  of  the  bilk  play  them  off  into  the  Jnnds 
of  innocent  indorsees,  the  assigneet  may,  aeverCiieieB» 
in  all  cases  recover  the  money  back  from  some  one. 
But  the  question  in  this  case  is.  whedier  the  amigneea 
can  bring  trover  for  these  bilk  ?  If  tlMse  biik  had 
passed  into  the  hands  of  an  innoeent  indonec^  and  be 
had  received  payment  of  diemi  he  could  nothavie  ne* 
tained  that  money  in  ofiposition  to  the  belt^  tide  of 
the  assignees;  bat  there  is  no  colour  to  tay  that  either 
the  bankrupt,  before  his  bankroplcy,  or  the  aesigneaSi 
after  the  bmkruptcy,  had  any  property  in  these  btlk^ 
which  were  mere  orders  signed  by  the  baafcrupt  upofi 
his  banker,  to  pay  over  the  amount  to  the  Defiendant : 
they  might  have  brought  an  aistion  for  money  had  and 
received  against  the  Deftndant,  if  it  had  been  pakL 

Dajllas  J.  The  sole  point  is,  in  wliom  was  vested 
the  proper^  of  these  bilk?  The  ptsptt  bdonged  to 
thji  Deltedant*  The  stamp  was  in  like  manner  ilio 
property  of  the  Defendant.  The  property  of  theip 
never  was  in  the  hankmpt,  nor  were  they  evar  the 
proper^  of  his  aaaignees.  I  eenfiae  myaelf  to  thk  form 
of  action,  which  is  trover,  and  in  which  the  Plaintifi 
never  can  recover  for  these  bilk. 


Pabk  J*  concurred  in  opinion* 

BuRROUGU  J.  No  doubt,  the  debu  for  which  theae 
biUs  were  drawn  were  the  property  of  the  aasigneca ; 
but  these  bilk  never  were  the  property  of  the  banknip^ 

13  ^^9 
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nor,  conseqiMiitly,  the  property  of  bU  aasigaees,  and  1917- 

therefore  tbe  nonsait  is  riahu  ''    -^ 

Rule  refused,  and  Another 


LAiNa 


TOUSSAINT  V.  HaRTOP.  Jwu  lo. 

^nHlS  WM  an  adioa  of  ttespeae  brought  egmmi  Ibe  Whm  a  veti 
De&ndant»  who  was  masaeoger  to  the  commissiop-  ^*  ^  ^^f^^ 
ers  of  haiiknipt,  to  try  the  validity  of  a  conumssion  tiff,  tubjectto 
which  had  iseoed  agaiiMt  fii^;g$  the  fixturas  and  stock  ^^  award,  and 
in  whose  house  the  Plaintiff  had  takeu  in  fiXeeutioD,  and  ,^^^  ^j^^ 
whereof  the  De&ndaatp  under  the  authorily  §S  the  Defendant 
oonmiisioD,  had  subsequently  taken  posseiiion.    The  "^^.tVw^ 
!  was  trkd  at  GmUkaU,  at  the  sittmgs  after  TV-  of  a  verdict 


nity  teno,  on  the  5th  of  July,  1816,  before  Gib^s  C.  J.  for  the  De- 
when  a  ^^erdict  was  found  for  the  Plaintifi^  with  130/.  judgment^" 
damages^  subject  to  an  award  on  the  question  whether  thereon,  can- 
there  were  any  debt  due  to  tfaie  petitioniog  credi^r,  "o^^^^P- 
competent  to  support  the  commission  against  Jlcgg^  pp     So»  if ajuror 
that  the  arbitrator  should  a^ard  before  5  th  November,  be  withdrawn, 
widi  power  of  enlargement.     The  costs  of  th^  ^ause  ^^^^^^"^ 
were  to  abide  the  event  of  the  award,  and  the  costs  of  award  made 
tlie  rcfi^ence  were  to  be  in  the  discretion  of  the  arbitra*  **^  ^f  ^®- 
tor.    TTie  Defendant  died  on  the  ajth  of  August,  and  ^^^  i,  dearly 
the  arbitrator,  96er  enlarging  the  time  to  th^  first  day  b^-    ^y 

Gihks  C    T 

oi  Hilary  term,  made  bis  award  on  the  pth  of  Decern-      inenterin 
bcfv  finding  that  at  the  date  of  the  comipisriony  there  into  a  rule  of 
was  a  good  petitioning  creditor's  disbt  sufficfient  to  sup-  i^^ence  at 
port  the  comipission;  and  be  awarded  that  a  ver.dipt  a'v^dicTfor^ 
ahould  be  entered  for  the  Defendant,  and  that  each  party  the  Pbintifi;  It 
ahovld  biwr  his  own  coste  of  the  award.    The  Defepd-  "^^^^^  *° 
ant's  attorney  thereupon  obtained  the  postea,  recording  l^iai  stiput 
that  "op  the  day  and  year  within  mentioned,  the  jury  iat»on.  that  the 

reference  shall 
not  be  defeated  by  the  death  of  one  of  the  parties  before  award  made. 

Q  q  2  say 
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say  diat  the  Defiendant  is  not  guilty."     And  in  Hilary 
term  he  entered  up  judgment  for  the  Defendant.\ . 

Best  Seijt.}  in  the  same  term,  moved  to  set  aside  the 
award  and  the  judgment  entered  thereon,  upon  the 
ground  that  the  arbitrator's  authority  was  terminated 
by  the  Defendant's  death. 

Lens  Seijt  now  shewed  cause :  he  insisted  that  there 
being  a  verdict  in  form  taken,  if  it  were  modified  by 
•  the  award  made  under  due  authority  it  was  well ;  if 
not,  it  must  stand  as  it  wasgiven  at  .the  trial*  The 
verdict  so  found  was  sufficient  to  prevent  the  smt  from 
abating  on  the  Defendant's  decease. '  It  was  held  in 
Lee  V.  Lingard  (a),  and  Borramdak  v.  Kitchener  (i), 
that  the  verdict,  when  qualified  by  the  award,  is  sub» 
stituted,  as  the  verdict  pronounced  by  the  jury,  and  is 
so  far  recorded  as  such,  that  the  party  may  enter  jndg* 
ment  thereon,  'without  any  special  application  to  the 
Court.  The  case  of  Potts  y.  Ward{c)j  he  admitted, 
arose  on  a  verdict. 

Hidlock  Serjt.,  amicus  curiaj  mentioned  a  case  oC 
Bower  v..  Taylor  (rf),  recently  decided  in  the  Court  of 
King's  Bench,  wherein  it  had  been  held,  that  under 
such  circumstances  the  award  and  judgment  were  not 
Titiated  by  the  death  of  one  of  the  parties. 

Bestf  in  support  of  his  rule,  urged,  that  here  the 
thing  sought  was  not  merely  to  alter  the  sum  and  re- 
duce the  damages  found,  but  to  substitute  an  entirely 


(a)  X  Eajtf  40I. 
It)  1  Marsbp  366. 


(d)  Bower  v.  Taylor,  MUb, 
T.  syOeo,  3.  in  B.R.  poiL  574- a^ 

different 


IN  THE  Ftmr-SEVENTH  YeAR  OF  OEORGE  III. 


5X3 


different  verdict  The  reason  for  the  authority  of  the 
ease  in  this  Court  would  prevail  over  the  authority  of 
Bamer  v,  Taylor.  It  was  only  by  the  statute  of  1 7  Car.  2* 
c.  8.,  that  after  verdict,  in  the  case  of  a  death,  the  party 
can  proceed  to  judgment.  Usually  there  is  nothing  to 
be  done  after  verdict,  except  to  enter  judgment;  but 
here  the  verdict  settles  nothing,  and  therefore  the  ver- 
dict and  award  could  not  stand,  and  the  rule  ought  io ' 
be  absolute. 


61BBS  C.  J.  With  these  two  cases  operating  on 
each  other,  it  is  fit  we  should  pause  before  we  decide. 
The  question  is  on  the  meaning  of  the  rule  of  reference; 
for  if  it  doesi  nothing  more  than  refer  the  cause^  the 
award  is  null:  Suppose  that  the  parties  withdraw  a 
Juror,  and  refer  the  cause  to  the  arbitration  of  A.  B., 
then  the  case  has  no  reference  to  a  verdict;  and  where 
the  parties  take  a  verdict  subject  to  an  award,  possibly 
it  may  be  contended  that  the  award  failing,  every  thing 
shall  stand  as  if  there  were  no  verdict. 

BuRROUGH  J.  Still,  if  the  authority  is  at*an  end,  th^ 
'verdict  stands  for  the  damages  in  the  declaration,  and 
chat  is  what  neither  of  the  parties  ever  intended. 

.  Cur,  adv.  vuU. 


GiBBs  C.  J.  now  delivered  the  judgment  of  the 
Court.  .  This  was  a  question,  whether  upon  a  verdict 
taken  at  nisi  prius,  subject  to  be  reduced  by  the  award 
of  an  arbitrator,  the  decease  of  the  Defendant  before 
award  made,  revoked  the  authority.  We  were  pressed 
by  the  authority  of  a  former  case  in  the  Court  of 
King's  Bench,  in  which  it  was  said  to  have  been  held, 
that  such  is  not  the  effect  of  the  party's  death.  My 
brothers  have  considered  it,  and  are  of  opinion  that  the 
judgment  of  this  Court  in  the  former  case  of  PxOts  v. 

Q  q  3  fFard 


574 
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Ifard  is  oonrecL  Thii  deciaion  will  be  of  the  1« 
ieqaence^  becaaaa  in  future  praetioei  cbpc  will  be  takcft 
that  the  rule  of  reference  shmll  provide  for  this  OMe; 
dieruk}  therefore^  fi»r  Betting  uide  the  awavd  most  be 

AbMdote. 


I8i6.  Mfy  14- 


Bowfiit  V.  Taylor  and  Another, 
Same  v.  Taylor. 


ONE  of  these  ciuses  was  re- 
pUviD)  the  other  assumpsit ;  in 
die  ixflt  a  yenfict  was  tAken 
%for  the  Dcfendanty  ia  the  other 
a  verdict  for  the  PUiiuifi»  in  300/. 
subjecty  by  aa  order  of  nisiprius 
made  st  the  lt%rk  summer 
assizes»  i8x5»  to  a  reference! 
with  power  to  the  arbitrator  to 
direct  whether  the  veidicts  should 
be  entered  for  the  Pkuntiff  or 
the  Defiendantt  so  that  the  award 
were  made  before  the  4th  day 
9f  MUbaelmas  tenn>  or  such 
other  time  whereto  the  arbitrator 
should  enlarge  it.  After  the 
evidence  was  partly  heard»  but 
before  it  was  ended>  or  award 
made,  on  a4th  Octoierf  Taylor 
died.  The  Arbitrator,  on  3d 
November  and  aist  January 
respectivelyt  enlarged  the  time 
for  making  his  award,  ultimately 
to  die  beginning  of  Easter  term ; 
and  on  the  5  th  Ftbruary  the 
arbitrtitor  made  his  award,  direct- 
ing 6%U  i6j.  rent  to  be  paid  by 
Bower  to  Tajhry  beyond  the 
Plaintiff's  demand  in  assumpsitt 
and  a  verdict  for  Taylor  in  the  re- 
plevin suit  The  Plaintiff's  attor- 
ney in  January  gave  notice  to  the 
Defendant's  attorney  not  to  pro- 
ceed in  the  reference,  on  the 
ground  dkit  tile  evidence  of  the 


parties  was  material,  which  could' 
not  now  be  had,  and  that  diem 
would  be  a  defect  of  motnality  in 
the  remedy  by  attarhmeitf,  and 
that  the  Court  would  be  moved  to 
set  aside  the  award.  ThePbintiff 
entered  up  judgment  in  these  ac> 
tions  as  of  Hileay  term,  with  a 
suggestion  of  Taylor  s  death. 

Toppii^i  m,  Easter  tcnn  iSi6» 
obtained  a  rule  msi  to  set  aude 
this  award,  against  which 


£2i(//«fi  shewed  canse.  When 
either  party  (fies  between  verdict 
and  judgment,  his  death  shall 
not  be  alkgedfar  iirak  so  as  the 
judgment  be  cnfeoed  witlon  two 
years  after  the  vcr%ct  (a.) 
And  by  the  ttatote  of  JF.  3.  (i> 
if  there  be  two  or  more  P&ain-^ 
ti£i  or  Defendants,  and  one  or 
more  of  them  die,  if  the  canae 
Or  action  survive  to  the  suivivu^ 
Plaintiff^  or  against  the  sorviviiiig 
Defendant,  the  action  shall  not 
be  thereby  abated,  but  auch 
death  beiqg  suggested,  sadi 
action  shall  proceed  ^t  the  suit 
<tf  the  surviving  Plaintiff  or 
Plaintiffs  against  the  aarvhr- 
ing  Defendant  or  Defendants. 
The  drcumstance  of  the  tight 
of  the  Plaintiis   to   take   oat 


W  17  Car,%,  cZ. 


(*)  8  6-9 /r.3.  C.7' 

exccutirn 
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i  wftton  »  prcvioiit  ap>* 
l^acadoa  to  the  Cmnty  thews  de- 
eieivel/*  that  the  award  b  to  be 
treated  at  the  vordlct  of  the  jwy. 
If  anf  thiag  mere  wereaecetaary 
to  be  done  by  the  Couity  the 
qneitiea  aMght  be  di£Fmiit.  la 
Mfggmum  ▼•  NesUtt  («)»  and 
Grimes  y.  Nmsb  (^)»  the  Conrt 
^avc  leave  to  enter  wpjudgmeat  ia 
the  firtt  iaataace  oa  a  verdict  re* 
chKed  by  an  award.  So  it  wat 
h^  in  Leet.lM^mrd{f)t'whxa^ 
verdict  it  taken  pr^fitrmd  at  the 
trial  lor  a  certain  turn*  tufa^ect 
to  the  award  of  an  arbitrator* 
the  tela  afterwardt  awarded  is 
tobetahenaaif  it  had  been  ori- 
ginally  found  by  the  jury,  and 
the  Pkiatiff  ia  entitled  to  enter 
up  judgment  for  the  amoontf 
-without  any  applicatioa  to  the 
Court.  Lord  JC0»f«ii,C.l.  dura 
eaya,  <*  A  vodkt  it  takeo  pro 
JhrmdmA^fHet  to  the  award  (tf  the 
arbitrator ;  but  after  the  afbitrafeor 
baa  aacertained  the  torn  to  be  re- 
covered,  tuch  finding  ia  in  the 
place  of  the  verdict ,  and  Bantt  be 
oantidend  the  tame  at  if  the  jury 
lud  originally  found  aonnich  to  be 
due:  and  then  all  the  tame  cont»- 
^ueacetcwue.  Andagain*  *«Tha 
award  wat  in  the  place  of  die  vcrw 


diet  of  the  jury.''  SoinJIerrewv 
daU^.  Kittbaur{d^  Lord  Ai'vai^ 
ley  thne  eapcettes  himtelf :  <«  By 
ceatenf  of  die  fnrtiei  an  arbitntor - 
b  at  nUiprms  aubrtituted  in  the 
place  of  the  jury ;  and  where  an 
award  it  made,  the  verdict  nmtt 
ef  cowae  he  entered  so  at  to 
correspond  with  that  award.*' 
And  in  Bmmer  ▼.  Cbmrlt&m{e)^ 
l€  MUmc  J.  said»  «  The  true 
meaning  of  the  mk-ol  reference 
Uf  that  the  pardet  Cqpsent  that 
the  arbitrator  shall  mould  the 
verdict  which  hat  been  taken ; 
and  that  the  verdict  so  moulded 
by  himt  shall  be  taken  to  be  the 
verdkt  which  the  jury  should 
have  found."  So»  in  freutict  t. 
MMdif),  MtmgfieU  C.  J.  says, 
«« It  is  urged  that  that  is  the  find- 
ing  of  die  jury,  but  dut  is  mere 
fonn.  it  it  in  substance  an. 
agreement  between  the  parties. 
The  jury  have  in  fact  no  concern 
with  the  matter.  The  amount 
is  fixed  by  the  counsel  in  the- 
caiae." 

TV^jar^  endeavenred  to  tap- 
port  hit  applicadoQ^  but 

The    Cmr$   ditchaiged    the- 
role. 


BOWSR 

Tatlor 

and  Another. 


U)  3  JTw.  \a  Pull  244. 
[t\  5  JSfst,  139  144. 
{fiJmtt,  I.  lil. 


Rogers  v.  Stanton;^. 


i8i6.  Juaen* 


thereon,  btt^  no  issue  ever  waa  But  if  a 
jomed   therein.       There    were  ttrtnger  to  the 


ROGERS   tued   out   a  writ 

SiamtoUf  and  declared 

ctosc  become 

hr  nile  of  Conrt  psrty  to  a  refertxice  nsde  in  the  cause  before  any  jury  is  iworn,  and  ■ 
if,  after  the  award  made,  but  before  judgment,  one  of  the  parties  to  the  cause  die,  though 
the  caase  abate,  the  role  of  Courtis  not  defonct  as  to  the  stranger ;  bat  an  atuchmcot 
shall  go  thercoo,  lur  non-performance  of  the  award. 

Ad  eiecutor  may  have,  without  sdrefacicts,  or  other  process  of  revitpr,  an  attachment 
foe  non*performance  of  an  award  made  In  h:s  testator's  cause  in  his  liledmc  in  favour  of 
the  testator «. 


eq4 


•ocoDntt 
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ROGEBB       leoouiits  aubnidng  between  JU- 
V.  gets  and  BaJdefy^  between  Sum' 

Stanton,  ten  and  Baddelyt  and  between 
Regeri  and  Stantmt:  neither 
supers  nor  Stamton  sued  Bad' 
deljf  but  Baddtly  became  party 
tea  jodge't  order»  entitled  in  this 
cauae  of  Rogers  v.  Stantaih  for 
refietrittg  all  matten  in  difierence 
between  the  three  partiet.  There 
were  no  bonds  of  arbitration. 
The  arbitrator  awarded*  that 
B^dJely  ihouM  ^yStamton  %%ol. 
and  74/.  coati.  Before  any  ju(^- 
ment  was  entered  upon  the 
award*  Stanten  died.  ButU  the 
executor  of  Stamtonf  came  to 
Baddely  attended  by  the  attor- 
ney in  thb  cause»  and  applied 
for  payment  without  suocess. 
Butt  had  not  obtained  probate* 
nor  did  he  exhibit  the  De- 
fendant's  will  to  Baddely.  On- 
slow  Seijt*f  in  Trinitjtam  1 8i6» 
on  behalf  of  Butt  the  executor  of 
Stautout  without  any  procesf  to 
reyive  the  cause*  moved  in  this 
cause  for  a  rule  that  sendee  of 
the  award  at  BiuUei/s  dwelling 
house*  should  be  good  service 
in  order  to  ground  thereon  an 
attachment*  upon  an  affidavit  of 
belief  that  Baddefy  kept  out  of 
the  way  to  avoid  a  personal  de- 
mand of  payment;  and  that 
rule  being  made  absolute*  he* 
on  a  subsequent  day  obtained  a 
rule    msi   for    an-   attachment 

^  against  Baddefyfor  a  contempt 

of  the  rule  of  this  Court  where* 
by  the  cause  stood  referred*  in- 
curred by  his  not  having  paid 
the  money  in  pursuance  of  the 
award. 

Copley  Seijt.  now  shewed 
causr.  He  first  insisted*  that  by 
the  death  of  Stanton  the  action 
was  abated;  the  action  being 
abated,  every  executory  rule  of 
the  Court*  for  a  thing  to  be 
done  in  future  in  the  cause*  was 


gonewidiitj  they  purported  k» 
be*  and  m  effect  were*  oracn 
for  regulating  the  course  of  thM 
suit;  they  hadao  other  power; 
and  when  that  snit  no  longer 
existed*  it  could  be  no  longer 
regulatetL  AU  ptoceecfings  in 
that  canse  then  dropped  tothi 
ground.  The  Court  owed  its 
whole  jurisdiction  in  this  matter 
to  the  existence  of  thb  caaae ; 
fior  an  order  of  the  Comt  made 
upon  individuals*  who  were  not 
suitors*  would  be  vHiolly  inope- 
rative ;  the  breach  ai  an  ^;ree- 
ment  made  in  this  court*  but  not 
made  in  a  cause*  would  not 
be  a  contempt  of  die  Coort. 
Nothing  was  better  settled  than 
the  maxim*  that  consent  cannot 
give  jurisdictioB.  Secondly*  he 
urged  that  Baddefy^  even  if  he 
were  so  fur  bound  by  the  award 
that  an  action  couldbe  maintuned 
thereon  against  him*  which  he  ad- 
mitted would  be  the  efllect  of  the 
submission*  considered  as  a  con- 
tract between  the  parties*  yet  be 
was  guilty  of  no  coBtempt.  It  did 
not  lie  within  the  knowledge  of 
Baddefy  that  Butt  was  tibe  De* 
fendaot's  executor  •»  be  had  cA>* 
tainedno  probate.  The  person 
who  had  been  attorney  for  Stan- 
tout  and  who  joined  in  the  ^ 
plication  for  payment*  had  ceased 
to  be  attorney  in  the  canse ;  far 
when  the  cause  abated*  his  war. 
rant  was  at  an  end;  and  he 
therefore  was  not  authorised  to 
demand  the  money.  The  Cdnrt 
in  this  instance  derived  no  juris- 
diction from  the  statate  of  ^  ft 
10 /PI  3..  ciS^i  fbrthiewasnot 
a  submission  puruiant  to  that 
statute.  Moreover*  there  was 
neither  verdict  nor  interiocutory 
judgment  in  this  case,  conse- 
quently the  OefSendant  was  not 
aided  either  by  the  statute  of 
Z.7  Car. ».  r.8.  or  by  the  statute  of 
S  &9  JF. 
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S  &  9  /F:  3.  r.  II.  /.  6.      Bmit 

could  not  substitute  the  arbi- 
tratoi^t  award  either  for  a  rer- 
4ktf  or  for  an  intc^ocutory  judg^- 
meott  so  as  to  briog  the  case 
within  either  of  thote  statutes. 
Fnrthery  if  Butt  could  in  any 
manner  avail  himself  of  the 
fonner  proceedfaigs  in  this  cause» 
at  least  he  must,  before  he  could 
come  into  this  Court  as  a  party 
to  the  suit*  proceed  by  scire 
/acias^  which  he  had  not  done. 
£ven  if  a  judgment  had  been  en- 
ecfcd  00  the  award  before  the 
Defendant's  death,  his  executor 
must  have  revived  it  by  scire 
Jadas^  before  he  could  reap  the 
fruit  of  that  judgment.  Afir^ 
tiorit  where  the  suit  had 
abated  before  judgment!  some 
pitxess  to  revive  it  was  necessary. 

OnsloWi  in  support  of  his  rule, 


urged»  that  tUe  award  bong  made' 
before  the  death  of  the  party, 
upon  his  decease  all  his  rights 
vested  in  the  executor.  If  .the 
executor  had  not  suflBciently 
shewn  his  authority,  yet  the 
attorney  in  the  cause  was  autho- 
rized by  his  warrant  to  demand 
payment.  Further,  it  was  sworn 
that  when  the  executor  applied 
for  payment,  Baddefy  promised 
to  pay  him. 

O1BB8  C.  J.  I  do  not  see  any 
nnon  why  the  executor  should 
not  have  this  remedy.  The 
award  is,  that  Mr.  Baddely  shall 
pay  to  the  Defiendant,  hb  exe* 
ctttors  or  administrators*  the 
awarded  sum.  He  has  under* 
taken  that  he  will  perform  the 
award. 

Rule  absolute* 


ROGOBtt 

Stantov. 


Harmar  and  Another,  Assignees  of  Edward 
Davis  v.  Gilbert  Davis. 


'^^HIS  was  an    action  brought  by  the  assignees  of  If  the  as- 

Edward  Davis  a  bankrupt,  Mainst  his  brother  the  f K*f"  ^  * 

bankrupt  suing 
Defendant,  for  goods  sold  and  delivered,  and  money  the  petitioning 

lent,   and   on  the  other   usual  money  counts.     The  creditor  for 

Plaintiffs  delivered  a  bill  of  particulars,  in  which  they  SJ^S^apt's 

confined  themselves  to  the  sum  of  624/.  1 55.,  being  one  which  he  has 

moiety  of  the  money  which  the  Defendant  had  received  5^°*^'*^ 

dentally  shew 
that,  on  a  statement  of  accounts  between  the  Defendant  and  the  bankrupt|  the  bahnce 
due  from  the  latter  is  less  than  sufficient  to  sustain  the  commission,  the  Defendant 
oevcrtheless  is  estopped  from  taking  adirantage  of  that  fact  to  defeat  the  action,  by 
Jiis  affidavit  of  debt,  made  to  support^the  commission. 

for 
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fer  the  banknipt's  me,  from  the  keeper  of  liloUeiyofie^ 
as  the  proceeds  of  one  eighth  part  of  a  lottery  tickets, 
which  had  been  purchased  jointly  by  tbebankiuptaDd  a- 
person  named  Biiler ;  and  annexed  to  the  particular  a 
declaration  that  ^'  the  Plaintifii  did  not  know  or  belierr 
that  the  banknipt  was  indebted  to  the  DeAodant  in 
any  som  of  money  whatever,  or  that  he  had  any  counter- 
demand  agaiaat  the  bankrupt,  or  against  the  Plaint^ 
as  his  assignees,  aod  dierefore  they  could  not  gi?e  any 
creditor  account'*  The  Defendant  gaye  notice  of  dis- 
puting the  commiasioD  of  baakropt,  which  had  been 
obtained  on  his  own  petition,  supported  by  an  aflSdavit 
that  the  bankrupt  was  indebted  to  him  in. 303!.  2s«  atf. 
Upon  the  trial  of  the  cause  at  the  Glame^ter  spring 
assizes  1817,  before  Parki.  the  Plaintiffi  proved  a 
payment  of  224/.  155.  to  have  been  made  by  the  hank-^ 
rupt  to  the  Defendant,  in  contemplation  of  bankruptcy. 
The  Defendant  proved  that  the  sum  which  he  had  re- 
ceived for  the  lottery  ticket,  he  had  instantly  paid  over 
to  his  brother;  so  that  that  demand  did  not  subsist  and 
inasmuch  as  the  sum  established  by  the  Plaintifi  to- 
be  due  from  himself  to  them,  would,  if  set  ofi^  and 
deducted  from  the  debt  of  303Z.  25.  2^.9  on  which 
the  commission  issued,  reduce  the  debt  due  from  the 
bankrupt  to  himself  to  78/.  75.  id.  a  sum  insufficient  to 
support  the  commission,  the  Defendant  contended  that 
the  Plaintifls^had  destroyed  their  own  case,  and 
bad  shewn  that  the  commission  was  invalid,  and  tiut 
they  had  no  title  on  which  they  could  recover:  tke 
Defendant  also  contended,  that  the  declaration  of  tbe 
Plaintiffs,  annexed  to  their  particular,  that  no  debt  or 
counter  demand  was  due  from  tbe  bankrupt  to  the 
Defendant,  was  a  denial  of  the  petitioning  creditor's 
debt,  and  a  repudiation  oS  the  commission ;  but  th^ 
point  BUttsU  Seijt^  on  the  discussion  before  the  Court 

above. 
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ftbore,  abandoned.  The  Plaintiffi,  on  the  other  band^ 
contended)  that  the  Defendant  was  estopped  by  hi» 
own  affidavit  of  debt^  from  now  denying  the  amount 
thereof  to  be  ^ojL  2$.  2d.  The  jory  found  a  verdict 
for  the  Plaintifi  for  224A  9s.  6d.  subject  to  the  opinion 
of  the  Court. 

Blossei  in  EatUr  term  had  obtained  a  rate  mil  to 
set  aside  this  verdict  and  enter  a  nofisuit. 

Lent  Serjt,  in  thb  term  shewed  cause^  urging  that 
it  did  not  lie  in  the  mouth  of  the  petitioning  creditor 
to  contest  die  amount  of  the  very  debt  on  which  he 
himself  had  petitioned;  it  was,  with  relation  to  him,  a 
good  petitioning  creditor's  debt  by  estoppel,  and  he 
could  not  impugn  that,  which,  under  the  direction  of 
the  bankrupt  acts,  he  had  sworn  to,  however  the  com- 
mission might  be  void  as  to  others.  He  could  not 
make  any  use  of  that  fact  in  this  action,  nor  de&at  the 
claim  of  the  assignees  by  withdrawing  himself  from  the 
character  of  petitioning  creditor. 

Blossetj  in  support  of  his  rule,  urged,  that  when  the 
Plaintifis  by  their  action  cut  down  the  debts  due  to 
the  Defendant  as  petitioning  creditor,  the  commission 
cannot  be  then  supported.  The  PlainUflt  destroy  their 
own  right  to  recover  If  a  party  who  sets  up  an  estop- 
pel, afterwards  gives  evidence  which  is  contrary  to  the 
estoppel,  the  jury  are  not  bound  to  find  according  to 
the  estoppel.  The  fair  meaning  of  the  affidavits  is, 
that  when  the  accountt  are  baknced,  the  bankrupt  is 
indebted  to  the  Defendant  m  a  balan<^  of  loot  and 
upwards.  If  so,  this  sum  of  224/.  9s.  6d.  must  neces- 
sarily have  been  taken  into  that  account:  it  is  no  where 
stated  in  the  depositions,  that  this  sum  was  not  con- 
sidered 
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1817-  flidered  in  the  account  between  the  parties.    TliejwjF 

'^   '  under  this  act  of  Oeo.  2.  ought  to  ascertain  the  baknce^ 

tnd  Another  <^^  ^^^^  ^^^  cannot  find  more  than  79L  to  have  beei> 

V.  due  to  the  Defendant,  and  therefore  the  Plaintifis  strike 

^^^^  away  the  commission  from  under  themselves* 

7^  Court  were  of  opinion  that  the-  amount  of 
the  petiti<Hiing  creditor's  d^t  could  not  be  disputed 
in  an  action  brought  against  the  petitioning  creditor^ 
by  the  assignees  deriving  title  under  the  comnusaou 
which  the  Defendant  himself  had  sued'  out  It  was  not 
competent  to  the  petitioning  creditor  ta  controvert 
this  affidavit  of  debt,  which  he  had  made  under  the  di- 
rections of  the  statute. 

Rule  discharged. 

This  event  of  the  cause  precluded*  a-  question,  that 
had  been  raised  respecting  the  costs  of  contesting  the 
bankruptcy. 


^      fe      June  14.         Powell  v.  Graham,  Executor  of  Graham^ 

A  promise        'X'HE  Plaintiff  declared  in   her  first  count  on  so 

made  upon  indebitatus  assumpsit  for  wages  or  salary  due  to  h(T 

adon  byTtes-"  ^^^^  ^®  testator,  for  her  service  as  his  servant;  aod 

Utor,  tbat  hb 

executor  shall  pay^  is  a  Bufiident  connderation  for  an  action  in  auumfiit.  agaiast 

the  executor. 
«  And  in  such  action,  it  is  neither  necessary  to  aver  assetsy 

Kor  a  promise  by  the  executor ;   by  three,  Burrougb  J.  diJsentUnte* 

On  a  coant  aTerring  an  account  stated  by  the  Defendant  of  numiet  due  from  lum 

as  executoTi  the  judgment  shall  be  Je  bonis  tejtatorit* 
It  may  be  therefore  joined  with  counts  on  promises  of  the  testator. 

averred 
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Mrerred  a  promise  by  the  testator  to  pay,  but 
shewed  no  breach.  The  four  next  counts  were  the 
usual  money  counts,  alleging  that  the  testator  was  in* 
debted,  and  that  the  testator  promised,  to  pay,  and 
shewed  a  breach  in  the  nonpayment  either  by  the 
testator  in  his  lifetime,  or  by  the  Defendant,  exeador 
as  q/bresaidj  since  his  decease^  not  averring  assets* 
The  Plaintiff  further  declared,  that  in  the  testator'0 
life-time,  in  consideration  that  the  Plaintifi^  at  the  tes- 
tator's request,  would  enter,  (as  she  stated  it  in  the  sixth 
count,)  and  (as  she  averred  in  the  seventh  count)  had 
entered,  into  his  service,  as  a  nurse  and  housekeeper, 
and  would  continue  to  serve  him  as  such,  until  his 
death,  at  certain  wages,  to  wit  20L  per  annum;  the 
testator  undertook,  that  his  executors  should  after  his 
decease  pay,  as  such  his  executors,  to  the  Plaintiff  a 
certain  sum,  to  wit,  20/.  and  she  averred  her  service 
and  continuance  therein  to  his  death,  and  notice  after 
his  death  to  the  Defendant  as  executor,  and  that  by 
reason  of  the  premises,  the  Defendant  became  liable 
as  executor  to  pay  the  Plaintiff  that  sum,  and  in  con- 
sideration thereof  promised  to  pay  whenever  he  the 
Defendant,  executor  as  aforesaid,  should  be  requested. 
In  the  eighth  count  the  Plaintiff  averred  that  in  the 
testator's  life-time,  in  consideration  that  she  was  in  his 
service,  and  would  be  therein  at  the  time  of  his  de^ 
cease,  the  testator  promised  her,  that  his  executor  should 
in  a  reasonable  time  after  the  testator's  decease,  pay,  as 
such  his  executor,  a  certain  sum  besides  her  wages,  and 
she  averred  that  she  was  in  the  testator's  service  at  his 
death,  aud  notice  after  his  death  to  the  Defendant, 
whereby,  and  by  a  reasonable  time  being  elapsed,  the 
Defendant  became  liable,  as  executor,  to  pay,  not  aver- 
ring any  promise  of  the  executor  made  in  consideration 
of  that  liability.  In  the  ninth  count  she  stated  that  the 
Defendant,  as  executor  as  aforesaid,  after  the  testator's 

death 
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2817.       lifatbiKMicmiiiedwitk  die  PifliDtiffofmoDiet  from  tfe 

faidanC  as  rxfi^^^  to  tht  Plaintiff  due,  and  mti»  famid 
ind^rt^dt  mad  the  Defimdant  m  exeeator,  in  ooondcn- 
tiou  tboned^  pmoimd  to  pay  tlie  last  xneo  ticHied  noocy, 
and  af  ei;^  that  iha  Dffmianif  emeador  as  ^6nmi» 
hath  not  {laid*  aitlicNigh  the  Ikfendant  a$  ejteatlBr, 
wasreqacatad.  TIbe  Defimdant  denimrad,  and  os^ed 
fiv  cavies,  that  the  seyeml  connto  and  the  oniBes  of 
aetkn  therein  mentioned  wtfe  onqoiDed,  iflevnach  as 
^lasteoentitalied  a  conlrect  and  cense  of  actkn  not 
atimg  tiU  after  the  testator's  deetfa,  elthoegk  the  sm^ 
lal  othqr  oeuots  weie  on  contraeto  with  the  totstor. 
The  FUnlaff  joined  tn  denunrrer. 

TMs  osae  was  tnke  epoiEen  to  in  iSe^er  teroi  bj 
Vmi^um  Seijt.  in  snpport  of  the  demnnw,  who  en 
iiath  oocHDons  'vas  requested  to  postpone  the  oDndn- 
son  of  Us  nrgaoient  diet  die  Defimdent's  oonnsd  might 
more  faify  consider  how  the  7th,  Sth,  9th,  and  lodi 
QonnU  were  afSMSted  by  the  doetrine  held  in  Bam  7« 
Hughes,  (a) 

¥0sif^n  in  eapport  of  the  demurrer,  contended; 
fiiat,  that  the  joinder  of  the  8th  connt  with  the  pi«- 
ceding  •ceunts  was  a  mifljoinder  of  action,  becaosei  as 
he  assnmed,  upon  the  Sth*  count  the  executor  would 
be4:iiargedbiedie  bonis propriis  and  not  debonis  tesiaiork. 
Fordus  proposition  he  cited  Eose  t%  BcfwUr  {h\  whidi 
he  supposed  to  o^er-rule  Seear  v.  Atldnson  {c\  and  be 
distinguished  this  case  from  Pawley  t.  Newton  {d)  bj 
the  difference  which  exists  between  a  Plaintiff  exe- 
cutor and  a  Defendant  executor,  the  effect  of  which 
distinction  was  rsiDogniaed  by  the  Court  in  the  case  of 

{a)  7  Term  Mtf.  BS^*m*  7  Sre.      (0  ^  ^'  ^^  ^o** 
Pari.  Cos.  550.  (^)  Jfnte,  VL  453. 

Ord 
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Ord  V.  Fetumick  {a)s  Eiwes  v.  MocaUoe  (&),  which  was 
cited  in  Secar  v.  AtidnsoH^  was  in  like  manner  the  case  of 
8  Plaintiff  executon  J^U  v.  Bcnsen  {c)  would  be  cited 
bj  the  Fiaiiiti£g  but  it  was  precisely  similar  to  Secar  v» 
Atkinson.  Secondly,  tlie  8th  count,  considered  by  itsd^ 
was  defective^  Brigden  v.  Parka  (d)  also  shews  that 
thene  is  a  miqoinder  here.  It  was  necessary  here,  at  least 
to  aver  that  the  Ddendant  had  assets,  and  that  the 
Defendant,  in  consideratiim  of  haying  assets,  promised 
to  pay,  as  was  done  in  Lee  v.  Muggridge  {e)^  without 
whidi  avermenti^  that  action  could  not  have  been  sup* 
ported  {jy  In  the  actions  for  legacies  which  the  Courts 
for  some  time  entertained,  there  was  uniformly  an  aver* 
ment  of  assets,  as  in  Hgmkes  v.  Saunders  {g%  and  in 
jiikim  V.  HiU  (A).  In  Bonn  v.  Hugkes  there  is  an 
averment  that  the  Defendant,  being  liable,  promised* 
In  Dedu  v.  Strutt^  the  last  case  decided  upon  the 
question  of  suing  for  legades  in  the  common  law  Couns, 
tliere  was  an  averment  of  assets,  and  of  the  Defendant's 
oonsecfuent  liability,  and  a  promise  to  pay.  At  least 
it  must  be  necessary  to  aver  either  the  posssession  of 
assets,  or  an  express  promise  of  the  testator,  if  not  both. 
He  referred  to  the  authorities  collected  in  the  first  part  of 
a  note  in  CoryUm  v.  Lithehfe  (t),  not  adverting  to  the 
correction,  which  subsequent  decisions  had  impelled 
tbs  learned  editor  to,  subjoin  in  the  latter  part  of  the 
same  note. 

Sest  Serjt,  contra,  contended  that  there  was  no  mis* 
joinder,  because  the  Defendant,  upon  his  account  stated 

(a)  4  EasU  104-  ig)  Cowp.  289. 

{b)  Cit.  in  J  H.  BL  xoa.  and  (h)  Cowp.  284.' 

lnJenkinj'v.PkifneyiSidk.%0%,  (i)  a   Wms.  SamuL  XI7.  ^« 

(r)  Forrestt  98  or  198.  .  written  before  the  decision  in 

\d)  2  Bos.  Isf  PulL  4»4.  Ord  v.  FenwicAt  and  others  of 


(e)  Antit  r.  36.  that  class. 

(J)  t  Salk.,20%. 


of 
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of  monies  due  from  him  as  executor,  was  liable  ie 
bonis  tesiatmSf  and  not  de  bonis  propriis :  (orthiBpio^ 
position  ElUs  v.  Bawenf  and  Secar  ▼•  Atieinson  were 
directly  in  point  And  he  cited  Judin  v.  Samud  (0),  and 
Pawdiek  v.  L^on  {c)j  as  establishing,  that  if  either  count 
in  the  declaration  were  good)  there  being  no  mi^omder, 
the  Plaintiff  was  entitled  to  judgment  on  that  count. 
The  cases  of  actions  for  l^acies  were  long  since  explod- 
ed, but  while  they  were  recognized,  there  was  a  reason 
for  an  averment  of  assets  in  these  cases,  which  does  not 
exist  here^  namely,  that  until  all  the  debts  are  paid,  the 
executor  is  not  warranted  in  paying  legacies;  and  the 
averment  there,  consequently,  was  not  an  averment  of 
assets  generally,  but  of  assets  beyond  what  suflked  to 
pay  all  the  debts.  The  same  distinction  made  an  ex- 
press promise' in  those  cases  necessary.  But  h  has 
never  been  necessary  for  a  creditor  of  the  deceased  to 
aver  assets;  for  the  Plaintiff  cannot  know  whether  the 
executor  has  assets  or  not,  the  want  of  assets  is  to  be 
set  up  by  the  executor  as  matter  of  defence.  Tlie  8th 
count  is  good,  for  it  shews  a  good  cause  of  action ;  viz. 
a  good*  consideration  moving  to  the  testator,  and  a  pro- 
mise made  by  him  thereon,  and  an  averment  that  the 
executor,  in  consideration  thereolv  became  liable:  LeeT. 
Muggeridge  is  irrelevanL  Br^den  v.  Paries  was  de- 
cided upon  the  ground  thal^  the  Defendant  is  not  stated 
to  have  accounted  "  as  executor,*'  though  he  is  styled  bv 
the  addition  <<  executor  as  aforesaid."  Bonn  v.  Hughes 
is  not  applicable  tothis  case. 


OiBBS  C.  J.  We  are  all  of  opinion  that  there  is  no 
mi^oinder;  but  on  the  first  point  my  brother  Burrougk 
differs  from  the  rest  of  the  Court.  This  action  is 
brought  by  the  Plaintiff  against  the  representative  of 


(tf)  I  Wew.^,43' 


{6)  II  Eajf,  565. 


the 
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the  deceased,  upon  a  promise  by  the  deceased  that  his 
repreaentatiTe  ahall  pay  so  much  money  to  the  Plain- 
tiff: if  the  representative  does  not  pay  that  monqr,  it  is 
no  breach  of  any  promise  of  the  represeDtative :  bat  it 
iM  a  breach  of  the  promise  of  the  deceased.  If  the  de- 
ceased has  left  assets,  the  representative  is  bound  to 
apply  them  in  satisfiiction  of  the  testator's  engagements 
If  the  rqpresentative  will  not  pay,  what  is  the  remedy  ? 
How  can  the  person  to  whom  the  promise  is  made>  pos- 
sibly recover  the  money,  but  by  bringing  an  action 
against  the  executor,  and  therein  treating  this  as  a  debt 
completdy  due  to  h«r  on  the  promise  of  the  testator, 
and  stating  that  the  executor  is  bound  to  pay  her  out  of 
the  assets?  What  is  the  consequence?  If  the  De^ 
fendant  has  no  assets,  he  may  plead  it,  and  the  Plaintiff 
can  have  judgment  de  boms  guando.  If  she  cannot  have 
this  action,  she  is  completely  without  remedy,  unless 
the  executor  chooses  voluntarily  to  pay  her.  If  the  De- 
fendant has  no  assets,  I  aip  of  opinion  that  that  fact  ought 
to  come,  as  matter  of  defence^  from  him,  and  thereibre  that 
the  Plaintiff  may  recover  cm  the  8th  count.  Supposing 
that  count  to  be  bad,  the  Plaintiff  is  entitled  to  judgment 
on  all  the  other  counts,  for  is  there  any  misjoinder? 
In  all  of  them  the  Defendant  is  charged  either  on  the 
promise  of  the  testator,  or  on  a  promise  made  by  the 
Defendant  as  executor.  A  count  on  a  promise  made  by 
the  Defendant  as  executor  has  no  force  further  to  charge 
the' Defendant,  than  a  count  on  a  promise  of  the  testa- 
tor. In  several  cases  the  Defendant  has  been  charged 
as  promising  as  executor,  and  yet  be  has  been  held 
liable  de  bonis  propriis ;  but  that  is,  because  in  those 
cases,  the  nature  of  the  debt  has  been  such,  as  necessa- 
rily made  the  Defendant  liable  de  bonis  propt-iis.  For 
example,  where  there  has  been  a  count  against  him 
for  money  had  and  received  by  him  as  executor,  if  he 
receives  tlie  money,  he  must  be  personally  liable.  So» 
Vol.  VII.  R  r  of 


ISI7. 
< — ^ — ^ 
Powell 

ClUHAM. 
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of  money  lent.  So,  of  money  doe  on  an  acoomit  cialeS. 
But  this  proposition  innst  be  confined  to  the  OBse  of  an 
account  stated  of  money  received  by  himaelf  peraonally* 
If  this  distinction  be  attended  tO)  it  preserve  all  the 
cases  from  the  charge  of  inconsistency*  Every  case^ 
though  apparently  discrepant,  may  be  reconciled  in 
this  mode;  and  therefore  I  am  of  opinion  that  there  is 
no  misjoinder  here,  and  that  neither  of  the  oonnt% 
separately,  is  liable  to  the  demurrer. 


Park  J.  The  rule  has  been  well  laid  down  by  my 
Lord  Chief  JiistSce^  and  the  question  ia,  whether  the 
same  plea  can  be  pleaded  to  ail  these  counts,  and  the 
same  judgment  given  on  alL  If  money  were  lent  to 
an  executor  himself,  even  tboagh  it  were  to  be  empioj* 
ed  for  purposes  of  the  testator,  yet  the  loan  is  made  to 
the  executor  himself;  and  thus  are  reconciled  tbejudg* 
ments  given  in  tliis  Court  by  a  very  learned  person  in 
two  cases  of  &c:ar  v.  Atkinson  and  Bose  y.  Boaler.  The 
justice  of  the  case  is  with  the  Plaintiff,  and  I  concur  lo 
the  judgment  given  by  my  Lord  Chid*  Justice. 

BuaaouGH  J.  A  promise  made  by  a  testator  that 
his  executor  shall  pay,  is  not  primd  facie  binding  on  the 
executor :  in  order  to  make  it  binding  on  him  at  all,  it 
ia  necessary  logo  further,  and  to  shew  that  he  has  the 
means  of  paying.  This  was  so  held  in  a  case  of  Wil^ 
Uamson  v.  Loshi  in  1 7741  in  the  Court  of  King's  Bench ; 
and  the  case  of  Perroti  v.  Austin  (a)  was  there  cited, 
wherein  the  Court  say^  <*  if  one  covenant  that  his  exe* 
cutqrs  shall  pay  lo/.,  debt  lies  not  against  his  executor.'* 
Williamson-  v.  Losh  was  an  action  on  a  note  in  writing 
given  by  the  testator,  promising  that  his  execatoar 
should  pay  his  niece  looZ. ;  and  the  impression  made  on 


{a)  Cro.£t.%3t. 


the 
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tbe  bar  wa^  that  but  for  the  express  averment  of  assets, 
the  executor  would  not  have  been  liable.  J  have  above 
aaidy  that  no  action  lay  against  the  executor,  on  the 
promise  of  the  testator;  and  how  should  it?  for  it  is 
only  in  consequence  of  the  assets  coming  to  hand,  that 
the  executor  is  liable  to  disburse.  This  was  so  thought 
by  the  pleader  who  drew  the  declaration  in  Lee  v.  Mug-- 
geridge :  he  has  made  an  averment  of  assets,  framed 
according  to  the  declaration  in  Williamson  v.  JLosh. 
It  is  said  that '  the  Plaintiff  is  aided  by  the  averment, 
that  the  Defendant,  as  execator,  became  liable  to  pay : 
that  is  an  averment  of  a  mere  consequence  of  law,  and 
does  not  assist  him.  If  this  cause  were  tried,  it  would 
be  incumbent  on  the  Plaintiff  to  shew  that  the  De^ 
fendant  had  assets,  or  he  could  not  recover;  for  here 
the  debt  was  not  complete  in  the  testator's  time : .  in  the 
'  other  cases  the  debt  is  complete  before  the  action  is 
brought,  I  therefore  differ  from  the  rest  of  the  Court 
in  thinking  this  count  is  bad^  but  the  judgment  upon 
the  other  counts  must  be  for  the  Plaintiff,  {a) 

{a)  Dalioj  X  wai    absent  this  day    in    conscquencence  of 
iadispoution. 
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Graham, 


Donne  v»  Marsh. 


Junf  16, 


PROCESS  was  served  on  the  Defendant,  returnable      where  a 
on  the  mcMTQW  of  the  Ascension^  in  Easter  term,  Defendant 
^  ^      ^  ^1-  *.   1       hM  obtained 

being  the  i6th  of  May.     On  the  eame  or  the  next  day  ^^  ^^  p,^^j^ 

a  declaration  was  tiled  d>  bens  esse,  and  a  rule  to  plead  and  failed  to 

plead  within 
Che  time  giren,  no  fubfcqucnt  rule  to  plead  is  necessary,  previous  to  the  Plainti/T^ 
signing  jodg;iiiettt  for  want  of  a  plea. 

And  that,  although  the  time  to  plead  expires  in  the  preceding  term,  and  the 
FLiintiff  do  not  n^  judgment  tiU  the  siibeequent  term. 

R  r  2  was 
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-  Plaintiff  consented  '  to  an  order  for  time  to  plead  till 

^.  Saturday^  3i8t  Mty^  at  12.    An  appearance  was  filed 

Mahsh.  by  the  Plaintiff  on  the  id  of  Jiuwr,  being  the  essoin 
day  of  Trinity  term,  and  on  the  same  day  the  Pbuntiff 
signed  interlocutory  judgment  for  want  of  a  pies, 
without  givihg  any  rule  to  plead  as  of  Trinity  term. 
Pell  Serjt  on  a  former  day  in  thiife  term  had  moved 
to  set  aside  this  judgtaiedt  with  costs,  for  irregolarity, 
which  he  contended  consisted  in  the  want  of  a  nik  to 
plead,  for  which  position  he  relied  on  Taylor  v.  Slo- 
comb{a)^  and  Impejft  Practice {b),  and  he  endeavoured  to 
distinguish  this  case  firom  Towers  v.  Pawetl  (r),  because 
there  a  rule  to  plead  had  ftt  one  period  been  given. 

Best  Serjt  shewed  cause  instanter :  he  cited  Sariie 
V.  Wilkes  (c),  cited  and  recognized  in  Towers  v.  PaaaUj 
as  deciding,  that  where  the  Defendant  has  obtained 
time  to  plead,  it  is  unnecessary  to  serve  him  before 
signing  judgment  with  a  rule  to  plead ;  and  Decker  v. 
Shedden  (d%  wherein  the  Court  recognised  this  practice, 
though  they  held  that  it  did  not  extend  to  the  case 
where  a  mere  summons  for  time  to  plead  was  taken 
•out,  without  any  order  being  made  thereon. 

Cur.  adtK  tuif. 

The  Court  on  this  day  recognised  the  pn^riety  of 
the  decision  in  Towers  v.  Powell^  and  held  that  no 
rule  to  plead  was  necessary  under  the  circumstances; 
but  they  relieved  the  Defendant  on  an  affidavit  of 
merits,  an^  payment  of  costs. 

(a)  Barnes^  143-  (e)  i  H,Bl  87.  &  i  Owi^ 

{b)  Imp,   Pr.  titUi  Rule  to     Pr.  i66. 
/^  p.  918  &  a78.  {i)  4  Bou  Gf  Pull  ito 
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StAPLETON  V.  MaCBAR.  (o)  JiUie  17. 

'pHE  Plaintiff  had  obtained  a  judgment  for  52/.  10s.     .The  Court 

in  an  action  on  a  bill  of  exchange,  which  was  af-  T^^  ^ve 

firmed  in  error,  whereon  a  writ  of  ra/^/a^  ad  satisfacien^  bankrupt  who 

dwn  issued,  returnable  in  eight  days  of  St.  Hilary^  and  *>*  ^^^ 

it  was  returned  nan  est  inventus.     The  Plaintiff  after-  gig^^JJ^  of 

wards  sued  out  a  scire  fucias^  and  an  alias  scire  facias^  the  bankrupt's 

returnable  on  the  morrow  of  the  Ascension,  the  i6th  "™™teby 

nis  crraiton 
of  May-    A  commission  of  bankrupt  had  issued  against  and  the  com- 

the  Defendant  on  the  13th  of  January ^  and  his  certi-  «tt»">onerbaiul 

ficate  was  signed  by  his  creditors  and  the  commissioners  allowance  of 

on  the  31st  of  Marchy  and  was  allowed  by  the  Lord  the  certificate 

Chancellor  on  the  3d  of  June :  the  rule  on  the  scire  q^^  «**^ 

Jacias  expired  on  the  20th  of  May.    Best  SerjL  had      5m3i^,that 

obtained  a  rule  nisi  to  enter  an  exoneretur  on  the  bail-  a  bankrupt's 

piece,  upon  the  ground  that  the  bail  were  discharged  ||^J[^^^. 

by  the  bankruptcy  and  certificate.     Against  which^^        tlon  back  to  . 

any  earlier 
period  than 
Vaughan  Seijt.  now  shewed  cause,  contending  that  ^^  ^^^ 


the  certificate  must  take  efiect,  not  from  the  date  of  the  Chancellor^a,, 

allowanc 
thereof. 


allowance   by  the  creditors  and  commissioners,   but  **^«^"^*^® 
from  the  date  of  the  allowance  by  the  Lord  Chancellor^ 
until  which  last,  it  was,  to  many  intents,  an  imperfect 
instrument. 

Best,  in  support  of  his  rule.  It  is  not  the  certificate 
that  discharges  the  bankrupt  firom  his  liability,  but  the 
conformity  to  the  bankrupt  laws,  of  which  the  certi- 

(«)  DaJlai  J.  was  absent  this  day  in  coniequence  of  in- 
dispondoB. 

Rr  S  ficate 
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ficate  is  only  evidence,  and  when  the  bankrupt  has  th- 
tained  that  evidence,  he  may  come  to  the  Court  and 
take  advantage  of  his  conformity.     The  creditors  and 
commissioners  signed    the  certificate  before  the  sdre 
facias  was  returnable.     But  even  if  this  were  not  so, 
the  certificate  relates  back,  when  signed.    In  Bnmiky  ?. 
Goodbeh€re{a)  Lord  Hardwicke,  Chancellor,  says,  "Tbe 
operative  force  of  the  certificate  arises  from  the  consent 
of  the  creditors:  the  reason  of  the  allowance  bj  the 
Chancellor,  i&  to  prevent  surprize,  and  is  but  a  condi- 
tion subsequent,  if  you  make  it  a  condition ;  and  when 
the  certificate  is  confirmed,  it  has  its  efiect  from  tbe 
beginning."     Lawrence  J.  expresses  the  same  opinion 
in  Harris  v.  James.  (A)    He  says,  **  it  is  the  conforming 
to  the  statutes  which  gives  the  discharge,  of  which  the 
certificate  is  only  the  evidence.'*      The  question  there- 
fore is,  whether  the  Court  are  to  look  to  the  certificate 
at  the  moment  of  its  allowance,  or  at  the  period  to 
which  it  relates.     He  referred  to  the  language  of  the 
act.     The  authority  of  Lord  Hardwicke  is  more  than 
equal  to  the  authority  of  the  loose  case  of  Walker  v. 
Gibbett.  [c) 


GiBBS  C.  J.  This  is  not  a  question  upon  any  pro- 
perty of  the  bankrupt's,  but  on  the  propriety  of  grant- 
ing relief  from  a  proceeding  against  the  bail :  it  is  nei- 
ther a  question  respecting  the  person  of  the  bankrupt, 
nor  respecting  the  efiects  of  the  bankrupt,  but  a  ques- 
tion whether  the  bail,  who  by  the  letter  of  their  con- 
tract are  liable^  shall  be  discharged.  In  the  case  of 
Walker  v.  Gibbett  the  action  was  brought  in  1 765,  the 
certificate  signed  in  1766,  the  debt  proved  in  1767,  the 
certificate  allowed  early  in  1768,  and  the  judgment  on 


X  Atk,  77. 
9  Eajti  86. 


{c)  %  Wm.  BL  811. 


the 
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the  scire  facias  against  the  bail  c  was  dated  the  4th  of  1817* 
June  1768.  The  bail  brought  error^  and  the  Court 
held  that  the  allowance  of  the  certificate  has  no  rela* 
tion  back ;  and  that  until  it  was  allowed  by  the  Chan* 
cellor,  it  was  nothing.  It  is  a  matter  of  indulgence 
whether  Uie  bail  shall  be  relieved  or  not;  and  the 
only  ground  on  which  the  Court  relieve  the  bail^  is^ 
that  at  the  time  when  you  proceed  against  the  bail,  the 
principal  is  discharged,  but  here,  at  the  time  that  the 
Plaintiff  obtained  judgment  against  the  *bail,  nothing 
hindered  the  Plaintiff  from  pursuing  the  principal.. 
If  what  my  Brother  Best  lias  last  stated  were  confirmed 
on  an  accurate  investigation  of  the  case,  that  we  were 
running  in  opposition  to  a  determination  of  Lord  Hard- 
wickey  I  should  much  hesitate,  before  I  came  to  this  de- 
^cision,  but  Lord  Hardwicke^  was  looking  at  another 
operation  of  the  law.  The  question  here  is,  of  relieving 
the  bail.  The  rule  is,  that  bail,  fixed  by  a  regular 
judgment,  shall  not  be  relieved,  unless  the  bankrupt 
was,  at  the  time  when  they  were  fixed,  in  such  a  situa- 
don  that  he  could  not  be  sued.  Their  relief,  up  to  the 
time  when  the  scire  fadas  is  returnable,  is  matter  of 
right :  their  reUef  for  eight  days  afterwards  is  matter 
of  indulgence;  but  there  is  no  instance  where  relief  has 
been  given  on  the  ground  that  before  the  bail  were 
fixed,  the  bankrupt  had  conformed.  As  no  such  case 
has  been  found,  1  am  clear  the  bail  are  not  entitled 
to  relief. 

Park  J.  I  am  clearly  of  opinion  on  this  point,  and. 
-why  the  decision  to  which  those  eminent  persons  Gmdd 
and  Btackstofie  Js.  came  in  1773,  should  be  called  a  loose 
decision,  I  cannot  conceive,  only  because  Lord  Hard^ 
tDickCf  upon  a  different  point  of  the  bankrupt  laWs  was  of 
a  different  opinion. 

R  r  4  Bub- 
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I817. 


BvRAOUOH  J.  I  have  looked  into  the  law  of  ddf 
caaCf  and  am  fiilly  of  opinion  the  bail  are  noC  eodtkd 
to  relief.  There  is  the  bankrupt's  oath  to  be  taken, 
which  is  a  very  material  part,  and  the  Chancdkr's 
allowance  operates  upon  the  whole.  It  is  therefore  a 
plain  consequence  from  the  statute  5  GeOk  3.  c  30^ 
which  requires  that  oath,  that  the  bail  are  not  entitled 
to  this  relief. 

Rule  discharged  without  costs.. 


Farquhar  v.  Farlet. 


June  17. 

^  Where  the    'T'HIS  was  an  action  brought  on  the  non-perfbmi' 
^^  ^Ij^  ^^  auction*of  ^^^  ^^  *  contract  against  the  Defendant,  who  had 


a  reversionary    exposed  to  sale  by  auction  a  reversionary  interest  in 

interest  in  certain  bank  stock,  which  the  Plaintiff  had  contracted 
bank  stocky  .  .  i-       %    .       » 

upon  failure  of  ^  purchase,  upon  the  terms,  (amongst  others}  toat  he 

the  vendor  to     should  pay  down  a  deposit  of  20  per  cent,  and  sign  an 

]iad*movei^    agreement  for  payment  of  the  remainder  on  having  a 

back  the  de-     good  title.    The  Plaintiff  had  been  declared  the  high- 

potttinan  ^^  bidder,  and  had  paid  a  deposit  of  248/.  into  the 
action  against  »  »  -» 

the  auctioneer,  I^&nds  of  the  auctioneers,  Messrs.  Hoggart  and  Phillips ; 
hdd  that  he  whom,  after  four  years,  the  title  not  being  satisfiictorily 
thdess"pKover  ^^^^ced,  he  sued  for  principal  and  interest,  and  le- 
interettonthe  covered  the  principal  only.  He  now  averied  in  his 
actbn  ^"^  f°  declaration  against  the  Defendant,  as  a  special  damage, 
the  vendor  the  payment  of  240^  deposit,  and  that  by  reason  of  a 
for  not  com-  good  title  not  having  been  made,  he  had  lost  the  inte- 
contr^^t/undcr  '^^  and  benefit  of  the  deposit  for  four  years  and  diirly- 
an  averment  of  two  days,  and  had  paid  loL  for  investigating  the  title* 

special  da- 
mage in  the  PlaintiiTs  losing,  by  reason  of  the  non-perfofdWUicr^  the  interest  aad 
benefit  of  his  money. 

and 
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and  2ol.  for  the  costs  of  suing  the  aacticmeers.  The  1817- 
Defendant  suffered  judgment  by  de&ult,  and  upon  the 
execution  of  a  writ  of  enquiry  in  htmdan^  the  secondary  ' 
beldf  first,  that  the  Plaintiff  could  not  recover  interest 
on  Xifik  the  extent  of  his  deposit  alleged  being  only 
240/.;  buty  secondly,  it  being  proved  that  the  Plaintiff 
had  declared  for  this  same  interest  in  his  action  against 
the  auctioneers,  the  secondary  held,  that  though  he 
had  not  therein  recovered  i^  yet  as  he  had  in  that 
cause  declared  for  it,  he  could  not  now  recover  it  in 
this  action,  and  the  jury  did  not  give  the  interest. 

PeU  SeijL  on  a  former  day  had  obtained  a  rule  niu 
to  set  aside  this  inquisition,  and  execute  a  new  writ  of 
enquiry,  against  which 

Blosset  Seijt.  now  shewed  cause.  Although  judg- 
ment by  default  admits  the  cause  of  action  (a),  yet  all 
special  damage  laid,  being  mere  matter  of  aggravation, 
must  be  expressly  proved.  The  Plaintiff  is  not  entitied  to 
this  interest  as  a  special  damage  for  this  money  being 
detained  by  the  auctioneer,  first,  pn  principle,  secondly* 
on  two  cases;  first,  the  auctioneer  is  a  mere  stakeholder, 
lie  holds  the  deposit  neither  for  the  one  party  nor  the 
other;  but  he  holds  it  until  it  appears  whether  a  good 
title  be  made  out  or  not.  The  auctioneer  has  the  use 
of  the  money.  The  vendor  has  no  use  of  the  money. 
Burrough  v.  Skinner  (J),  Edwards  v.  Hodding.  {c)  If 
an  action  will  not  lie  against  the  vendor  for  the  princi- 
pal, unless  the  auctioneer  has  paid  it  over  to  him,  it 
cannot  lie  against  him  for  the  interest  The  Plaintiff 
has  made  his  election  to  sue  the  auctioneer  for  this  very 
interest,  and  has  thereby  declared  that  he  looked  to 

(a)  Bast  India  Compaq  v.         (^)  5  Burr^  2639. 
Glovert  1  Str,  612.  DeCaiUon         (c)     jlntCfV.  815.     and   i 
r.  VAighi  r  Bos.  &  PulL  368.     Marsh,  377. 

the 
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1817«       the  aactioneer  as  a  dqmitary  for  his  use;  after  tbis^ 
he.caDQOt  sue  the  principal  for  it. 

♦ 
Pell  maintained  his  application  on  the  ground  that 
in  an  action  on  a  contract  which  was  broken  by  the 
Defendant^  it  was  open  to  the  Plaintiff  to  shew  the 
diflferent  sorts  of  damage  which  he  had  sostained  by 
reason  of  the  non-performanoe  of  the  contract  For 
the  Defendant  it  had  been  argued,  that  if  the  Plaintiff 
were  entititled  to  interest  at  all,  he  must  be  entitled 
to  recover  it  against  the  aactioneer,  because  be  had  had 
the  money*  But  the  auctioneer  with  more  reason  had 
ui^ged,  that  if  the  Plaintiff  was  entitled  to  interest  at 
all,  it  must  be  to  recover  it  from  the  principal. 

GiBBS  C.  J.  This  is  an  action  against  the  vendor 
of  an  estate,  who  acted  through  an  auctioneer ;  and  the 
single  question  is,  whether  the  Plaintiff,  on  this  declar- 
ation, be  entitled  to  recover  what  he  has  lost  of  interest 
on  his  deposit,  in  the  shape  of  damages.  It  is  certainly^ 
laid  down  in  many  knodern  cases,  that  if  money  be  lent 
or  money  received,  without  a  {Precise  time  stipulated  ibr 
the  repayment,  interest  cannot  be  recovered,  unless 
there  subsist  a  specific  contract  for  it.  Here  the  Plain- 
tiff,  knowing  that  the  money  was  paid  to  the  auctioneer, 
to  be  held  merely  as  a  stake,  subject  to  be  instantly  paid 
over  otk  performance  of  the  contract  at  any  time, 
could  not  recover  Interest  against  him,  unless  under 
fyarticular  circumstances.  I^  indeed,  it  had  appeared  tliat 
the  auctioneer  had  actually  made  interest  of  the  money, 
it  might  have  been  a  question,  whether  that  interest 
might  not  be  recovered  against  the  auctioneer.  Bat 
here  is  a  contract,  that  20  per  cent,  shall  be  paid  in  part 
of  the  purchase  money,  as  a  deposit,  and  that  the  resi- 
due shall  be  paid  on  the  purchaser  having  a  good  title. 
The  Plaintiff  sues,  and  alleges  as  a  part  of  the  damage, 

which 
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which  he  says  he  has  sustained^  Uiat  he  has  lost,  front        1^17* 

the  time  when  the  contract  ought  to  have  been  com-*    FAwouhar 

pleted,  the  use  of  the  sum  which  he  had  deposited  to-  «• 

wards  his  performance  of  the  contract.     There  was  a     Farwot. 

case  tried  before  Lord  Ellenborough  C.  J.  hardly  dis- 

tinguisfaLabie  from  the  present.    De  Bemales  v.  Wood,  (a) 

That  was  an  action  in  which  the  Plaintiff  recovered 

back  a  deposit  from  the  auctioneer  himself;  so  it  went 

even  further  than  I  should  have  thought  it  necessary 

to  carry  the  law  in  the  present  case.     In  many  cases 

it  has  been  held,  that  on  the  mere  fact  of  one  man 

having  in  his  hands  the  money  which  belongs  to  another, 

interest  is  recoverable^     I  am  aware  that  that  was  a 

case  against  the  auctioneer,  and  tliat  on  the  principles 

laid  down,  an  auctioneer  generally  is  not  liable  lor 

interest,  but  he  may  by  his  conduct  render  himself 

liable.    E.  g.  if,  when  the  title  ought  to  be  made  out,  ^ 

the  auctioneer  was  called  on  to  pay  over,  and  refused, 

he  might  be  liable  from  that  time.     I  only  throw  out 

this,  that  we  may  not  appear  to  impugn  a  case  in  the 

Court  of  King's  Bench,  of  which  the  circums^nces  do 

not  appear.     I  therefore  think  that  in  the  present  case, 

the  Plaintiff  is  entitled  upon  this  declaration  to  recover. 

Park.  J.  The  law  has  been  laid  down  that  on  a 
mere  loan  of  money,  or  a  mere  money  transaction, 
interest  is  not  a  necessary  consequence.  This  has  been 
so  held  in  many  cases,  and  very  recently  in  Calton  v. 
JBragg{b)j  which  was  tried  before  Lord  Ellerdforough  only 
two  terms  before  this  case,  and  that  case  was  never 
afterwards  moved  in  the  court  of  King's  Bench. 

BuRROUGH  J.  This  case  leaves  Calton  v.  Bragg  (J) 
wholly  untouched,  and  proceeds  on  the  grounds  men- 
tioned in  the  first  count,  which,  if  I  had  read,  I  should 

{n)  3  CampB,  258.  (h)  15  East,  223, 

not, 
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1817-       noty  even  as  counsely  have  alluded  to  the  csae  of  Cs^ 
tan  V.  Bragg,  (a) 

Rule  Absolute  fiur  a  new  writ  of  enquiry* 

(a)  Dallas  J.  was  abaent  in  contequeiice  of  indispoatioiu. 


June  I9« 


MOOTHAM  V.  How. 


Where  the 
attorney  for 
the  grantor  of 
aa  annuity  at 
the  time  of  the 
payment  of 
the  purchase 
money  takes 
and  keeps  an 
unreasonable 
part  thereof 
for  the  ex- 
pences  of  the 
deedt  this  is 
not  a  ground 
on  which  the 
Court  wiU  set 
audethe 
annuity. 

/  /Jc^ .  J'// 


?^ 


TyEST  Serjt*  moved  to  set  aside  an  annuity  of  72L 
per  ann.  granted  in  1806,  on  the  ground  that 
at  the  time  of  executing  the  deeds  350/.  was  put  on 
a  table,  and  that  when  the  grantor  was  about  to 
take  it  up,  Moore^  who  was  the  attorney  for  her  only, 
said  that  she  must  pay  him  50/.  for  his  expenoes,  and 
he  deducted  that  amount  from  the  sum  then  lying 
there,  and  paid  her  only  the  residue:  be  cited  ex  parte 
Maxwell  (a)  for  an  instance  of  relief  in  a  transactioa. 
as  stale  as  this,  and  there  too  the  partiies  were  dead,, 
here  they  were  living. 

Per  Curiam.  The  question  depends  whoUy  (m  the 
retainer :  if  this  person  had  been  the  attorney  of  the 
grantee,  to  be  sure  he  must  have  accounted ;  but  where 
he  is  the  attorney  for  the  grantor  it  is  different.  The 
Defendant  must  mix  Moore  in  interest  with  the  grantee: 
if  it  is  agreed  that  the  grantor  is  to  pay  the  expenoe% 
and  she  chuses*  to  employ  Moore  as  her  attorney;  the 
grantee  must  not  suffer  for  that  Under  these  circum- 
stances I  think  the  Court  ought  not  to  grant  the  role- 
Hie  time  of  the  statute  of  limitations,  too,  is  passed, 
and  that  gives  them  a  quietus. 


The  rest  of  the  Court  concurred  in 


Refusing  a  Rule. 


(a)  %  Eastf  85. 
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Blenkinsop  v.  Clayton.  j^^^  ^^ 

1 N  this  action  the  Plaintiff  declared  for  horses  and  if  a  purchaser 
goods  sold  and  delivered,  and  for  the  keep  of  a  ofgo«i«draw» 
horse  sold  to  the  Defendant      Upon  the  trial  of  the  d,aiin/over  * 
cause,  at  the  York  Spring  Assizes,  18179  before  Wood  the  hand  of 
B.,  the  Plaintiff  proved  that  he  had  tsent  his  servant  with  ^▼«nd«'»  and 
a  horse  to  a  fair  to  sell  it,  and  that  the  Defendant,  see-  money  into 
ing  the  horse, 'followed  it  into  a  stable^  offered  45/.  for  hit  own  pocket, 
it,  and  said  he  should  in  half  an  hour  have  a  stall  in  ^  j!?^  ^ 
his  stable  vacant  to  receive  it.     The  Plaintiff's  servant  England  is 
agreed  to  accept  the  sum  named;  and  taking  a  shilling  ^^  ^ 
in  his  hand,  drew  the  edge  of  it  across  the  palm  of  the  barnin  this 
Defendant's  hand,  and  replaced  the  shilling  in  his  own  i«  not  a  part 
pocket,  which  the  witnesses  called  striking  off  the  bar-  ,^^"*  ^^ 
gain*     The  Defendant  afterwards  brought  n  chapman  of  fraudt. 
to  the  stable,  and  stating  to  him  that  he  had  bought  the      Where  a 
horse,  ofiered  to  sell  it  to  him  at  a  profit  of  5/.  which  hw  contacted 
the   other,  discovering  a  supposed  unsoundness,   de-  for  the  pur^ 
clined ;  in  consequence  of  which  discovery,  the  Defend-  *^^**  of  goods, 
ant  returned  to  the  Plaintiff's  stable,  and  declined  his  ^^  ^^^^g^  ^ 
purchase.     The  Plaintiff  contended,  ist,  that  the  act  of  his  own^ 
striking  off  the  bargain,  as  above  described,  bound  the  J^^^^^ 
contract  so  as  to  satisfy  the  statute  of  frauds;  adiy,  that  deliyery  to 

the  Defendant's  declaration  that  he  had  bought  the  ^mself,  is  a 

question  for 
horse,  and  his  attempt  to  re-sell  it,  was  evidence  that  the  jury. 

the  sale  and  delivery  were  complete^  and  entitled  the  . 

Plaintiff  to  recover.     Wood  B.  reserved  the  points,  sub-     f  ^X^  "^^Z 

ject  whereto  the  jury  found  a  verdict  for  the  Plaintiff. 

Hidlock  Serjt,  in  Easter  term,  had  obtained  a  rule 
nisi  to  set  aside  this  verdict  and  enter  a  nonsuit,  against 
which 

Copley 
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1817-  Copley  Seijt.  now  shewed  cause*      He  contended, 

first,  that  the  act  called  the  striking  off  the  bargain, 
which  was  a  term  well  understood  in  the  North  of 
England,  was  such  a  part  payment  as  complied  with 
the  statute  of  frauds.  It  was  not  inyalidated  by  the  rao» 
Qey  being  instantly  retoamed  to  the  seller  with  the 
consent  4>f  ihe  buyer.  [[But  the  whcde  Coort  denied 
that  there  was  ever  any  payment  or  transfer  of  the 
shilling,  even  for  a  moment.]  Next,  if  a  purchaser 
treats  the  property  as  his  own,  that  proves  a  sufikient 
deliveryj  as  was  held  by  Lord  Kenj/on  C.  J.  in  the  case 
of  the  s^e  of  a  s^ck  of  hay,  ChapUn  v.  Bi^en  (a\ 
wherein  the  Defendant  hod  r^spld  a  part  of  it,  though 
he  afterwards  reused  to  permit  the  second  purchaser  to 
take  it  In  Elmore  v.  Stone  lb\  there  was  no  actual 
delivery.  Title  Defendant  cannot  resort  to  the  statute 
,  of  frauds,  after  be  ha§  by  his  own  act  acknowledged  tha 
purchase.     Searle  v.  Beeves,  {c) 

Hullockf  in  support  of  his  ruley  denied  tbsi  there 
was  in  this  case  any  part  payment,  or  any  constructive 
delivery. 

GiBBS  C.  J.,  interposing,  relieved  him.  The  Court  do 
not  go  all  the  way  with  the  Defendant  on  all  his. points, 
but  the  Court  is  embarrassed  by  observing  that  it  was  not 
left  to  the  jury  to  find  whether  there  was  any  delivery  or 
not ;  and  on  the  first  trial  of  the  case  of  Chaplin  v. 
Rogfjs  the  jury  found  there  was  an  acceptance  of  the 
hay,  and  on  the  second  trial  they  ((^^d  that  it  had 
been  deliyered ;  and  we  are  far  from  saying  that  we  do 
not  coincide  with  the  learned  baron  who  tried  the  cause 
in  his  direction,  but  we  think  it  ought  to  be  left  to  the 
jury,  to  find  whether  this  was  or  was  not  a  delivery; 

(a)  lEastf  19a.  (f)  %  Ejp.  N.P,Cas*s^^ 

(^)  Antc^  I.  458. 

13  therefore 
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Iherefore  there  must  be  a  new  triaL  This  is  very  dif*- 
ferent  from  the  ca«e  of  the  haystaek,  for  there  nothing 
more  could  be  done  to  confer  a  possession. 

Dallas  J.  The  only  question  here  is,  wliether  some* 
thing  else  remained  to  be  done;  upon  that  point  I  liave 
an  opinion^  but  it  is  unnecessary  here  to  disclose  il^  and 
I  carefully  abstain  from  stating  what  it  is. 

The  Courty  altering  the  form  of  the  rule^  made  it 
absolute  for  a  new  trial. 
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^      ^-     - 

BiENKIKSOP 

Clattom. 


Emmet  and  Another  v.  John  Butler,  Thomas     Jtme  19. 
Butler,  Beecroft,  Norris,  and  Bradley.        P^>vL>   ^9^ 

n^HIS  was  an  action  for  goods  sold  and  delivered  to  where  three 

the  five  Defendants^  to  which  the  Defendants  Jc^n  of  five  joint 

Butler^  Thomas  BtUkr^  and  Beecroft^  pleaded,  that  after  pleaded  ^hat^ 

the  staU  49  G.  3*  (a),  to  *<  alter  and  amend  the  law  relate  after  the  pro- 

ing  to  bankrupts,"  and  after  the  making  of  the  alleged  ™JJ^  of  t:  ioa 

promises,  and  after  the  alleged  causes  of  action  had  ac^  they  became 

crued,  they  became  bankrupts,  and  a  commission  issued,  *?"^?'**i°^ 

,  t  .  1      t  lilt        ,   .       ,  'the  Plaintiffi 

under  which  they  were  duly  declared  bankrupts ;  that  proved  their 

the  plldntiSs  proved  under  their  commission,  as  a  debt  ^^'^  "p^er  the 

due  from  them  the  three  Defendants,  the  same  debt  for  ^^^  el^i^'t 

which  this  action*  was  brought,  and  thereby  made  their  take  the  be- 

election  to  take  the  benefit  of  the  commission.     The  ^efit  thereof, 

Plaintifis  traversed  their  having  proved  under  the  com-  joined'on  the 

proof  uader 
the  conunisMon»  a  question  arising  whether  the  other  two  Defendants  had  con- 
tinued partners  to  the  time  of  the  contract*  though  the  evidence  on  the  issue  on  the 
banknipc's  plea  is  for  them,  they  are  not  entitled  to  a  verdict  in  the  midst  of  the- 
cause  that  diey  may  be  called  as  witnesses  for  the  other  Defei^daMs. 
Especially  tf  the  Defendants  call  witnesses. 


(a)  a  1ST. 


mission* 
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misuoD.  Norris  and  Bradley  pleaded  the  general  kne. 
At  the  trial  of  this  cause  before  IVood  B.  at  the  York 
Lent  assizes,  1817,  it  appeared  that  the  Plaintifi  hsd 
in  February  1809  received  an  order  to  erect  ceftain 
engines  for  the  Colder  Irtm  and  Coal  Company^  wherein 
the  Defendants  had  been  partners^  and  which  order  the 
Plaintifis  had  executed,  partly  in  June  1809,  and  partly 
in  August  and  November  1810.  The  Defendsnts  Norris 
and  Bradley  contended  that  they  were  not  lisUe,  for 
that  their  partnership  had  been  dissolved  before  the 
causes  of  action  arose.  To  prove  that  all  the  Defend- 
ants jointly  contracted,  the  Plaintiffs  offered  in  evidence 
a  deed  of  nine  parts,  dated  i  ith  August  1810,  whereby  it 
was  recited  that  Snnfth  had  purchased  in  fee  certain  veins 
of  coal  and  iron  oris,  and  had  wrought  them  in  part- 
nership with  the  Butlers  and  Beecroft  /  and  that  jBta^ 
ley  and  Norris  had  afterwards  agreed  to  become 
partners  with  them,  each  in  one-eighth ;  and  that  by 
deeds  of  ^i^-Nooember  1805  Snyth  had  conveyed  in 
fee  to  a  trustee  for  Bradley  and  Norris^  two-eightbs ;  that 
T,  Butler  and  Crashaw  had  agreed  to  purchase  the 
shares  of  Smyth^  BnuUey^  and  Norris ;  and  the  two  Att^ 
lersy  Beecrqfiy  and  Craskam  had  agreed  thenceforth  to 
be  partners  in  proportions  specified,  and  to  execute  a 
partnership  deed ;  and  that  the  legal  interest  C|f  the  pre- 
mises was  in  Smyik,  Bradley^  and  Norris ;  and  the  par- 
ties had  agreed  that  it  should  be  conveyed  ,to  DicUth 
sonassL  trustee;  and  that  inasmuch  as  no  conveyance 
had  been  made  to  the  Butlers  and  Beecroft^  thdr  shares 
ako  would  pass  by  such  conveyance.  Then,  in  consider- 
ation of  the  premises,  Smytk^  Bradley^  and  Nt^ris  oon« 
veyed,  and  the  Butiers^  Beeaq/l,  and  Crashaw  coaSrmed 
to  Dickinson  the  premises  in  fee,  to  the  use  of  the  seve- 
ral intended  partners  in  the  stipulated  proportions, 
they  also  conveyed  to  him  all  their  stock  and  personal 
effects  in  trust  for  the  new  partners  in  the  like  propor- 
tions.    For  the  two  Defendants  Norris  and  BradUy^  a 

deed 
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deed  wa$  put  in  eiddenoe, .  dated  28th  April  1 809, .  be-*  181 7^ 
twec^  Bradley  a^nd  Narris  of  the  one  part,  and  T.  emmex 
Butter  and  Crqshaw  of  the  pther  part,  whereby  it  w^s  v. 

covelianted  that  Bradley  and  Norris  should  sufficiently  Botlkr* 
convey  to  71  Butler^  and  Crqshaw.  a\\  their  interest  in 
the  iron  works,  and  in  the.  impleiHents;  And^Builer^ 
and  Crostoo  agreed  to  pay  6^oo/«  by  instalix^ents,  and 
proper  conveyance^  were  to  be  prepared  and  tendei:e4 
to  Bradley  and  Norris  for  execution,  and  a  proper, 
mortgage  was  to  be  made  to  them  for  securing  the  pur** 
chase-money,  before  June  then  next,  and  an  engfjge-. 
ment  to  indemnify  Bradley  and  Norris  against  the  debta 
of  the  Colder  Iron  Company.  The  t^laintifis^  however^' 
proved  that  it  was  not  till  September^  or  October  i^io^ 
that  Bradley  and  Norris  ceased  to  take  an  active  con- 
cern in  the  business  of  the  colliery.  It  appeared;  that 
BiUler  and  Crashaw  carried  on  trade  with  Beecrqft  fron| 
1809  to  1812  in  perfect  solvency,  and  the  Plaititi^ 
never  applied  to  Nprris  and  Bradley  for  the  dej[>t  till  28th 
December  1 8 1 5.  The  Defendants  proved  that  the  deed  of 
28th  April  1 809  was  communicated  to  the  Plaintiffii,  and. 
relied  on  their  long  acquiescence  as  a  proof  that  they 
Vnew  the  partnership  wits  disaoked.  The  proceedings 
unde  J  the  cominission  ofbankrupt  were  product,  under 
whicli  the  Plaintiifs  proved  a  debt  of  1 200/.  under  the 
title  of  Messrs.  Smithy  Bradley^  and  iVorrt^,  debtors  td[ 
Emmely  and  the  Plainti£Bi  admitted  it  was  this  debt.  This  ' 

the  learned  Baron  thought  proved  the  issue  of  the  De- 
fendants the  Butters  and  Beecr^i^  and  that  this  special 
plea  must  be  found  for  those  diree  Defendants.  Htd^ 
lock  Seijt;  then  prayed,  on  behalf  of  the  Defendants 
Norris  and  Bradley^  that  a  verdict  for  the  defendants 
Butlers  and  Beecroft  might  be  recorded,  and  that  they 
inight  give  evidence  for  the  other  Defendants  to  proved 
that  the  partnership  was  dissolved  before  the  causes  of^ 
action  arose,  and  that  themselves  alone  had  contracted. 
Vou  VII.  S  s  Secondly, 
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181 1  Secondly,  he  urged  that  if  not,  still  they  were  adnut^ 
sible  witnesses,  being  disinterested  in  that  cause  as 
soon  as  it  appeared  that  their  plea  under  the  statute 
was  proved.  JVoed  B.  thought  that  the  action  beiog 
on  a  contract,  he  could  not  permit  a  verdict  for  some, 
as  it  would  discharge  the  whole.  He  had  never  known 
that  course  to  be  pursued  in  an  action  on  a  contract^ 
but  only  in  trespass ;  and  he  refused  to  sever  the  cause, 
or  admit  the  witnesses,  and  directed  the  jury,  that  a 
part  of  the  work,  a  pump-engine^  appeared  by  the 
evidence  to  have  been  ordered  in  February  i8o<^  before 
the  supposed  dissolution  in  April  1809;  and  therefore 
Bradley  and  Norris  would  be  so  far  liable^  though  they 
should  have  ceased  to  be  partners  before  it  was  put  up: 
he  expressed  his  opinion  that  the  agremeent  of  28th 
April  T  809  was  not  an  actual  dissolution,  but  an  agm- 
ment  for  the  future  dissolution,  and  that  as  BradUy 
and  Norris  continued  to  act  as  partners  till  June  18 10, 
after  the  residue  of  the  work,  a  blast-engin^  was  put 
up,  he  thought  them  liable  for  both  engines.  A  ver- 
dict passed  for  the  Plaintiffs  against  the  Defendants 
Norths  and  Bradley. 

HuUbck  Serjt.  in  Easter  term,  181 7,  moved  for  a 
new  trial,  on  the  ground,  first,  that  the  three  De» 
fendants  who  pleaded  their  bankruptcy,  ought  to  have 
had  a  verdict  recorded  in  their  favour,  and  been  ad- 
mitted as  witnesses ;  secondly,  that  there  had  been  a 
misdirection  of  the  learned  Baron  in  holding  that  the 
deed  above  stated  waa  conclusive  evidence  that  the 
partnership  continued  to  exist  at  the  date  thereof 
£but  the  learned  Baron's  report  disaffirmed  this  grouad 
for  the  rule.]  As  to  the  first  point,  this  plea  goes  not 
in  discharge  of  the  contract,  but  is  a  mere  personal 
discharge  of  the  party  pleading  it ;  as  onder  the  statute 
o(Ann.,  if  one  of  two  pleads  bankruptcy,  the  Plaiatiff 
may  enter  a  nolle  prosequi  under  that  statute;  whereas 

in 
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in  a  matter  at  common  law,  a  noUe prosequi  against  one 
of  two  joint  contractors,  would  discharge  the  whole  con- 
tract. Moraxda  v.  Hunter,  {a)  In  Noke  v.  Ingham  (J),  and 
jRaven  v.  Dunning  (c),  the  only  €ases  on  the  old  acts  of 
parliament  relating  to  this  subject,  it  was  held,  that  the 
nolle  prosequi  as  to  one  Defendant  was  not  a  discharge 
x)f  the  other.  It  was  therefore  quite  .competent  for  the 
plaintiff  on  the  present  occasion  to  enter  a  nolle  pro^ 
sequi  against  three  Defendants,  and  in  that  case  he 
would  have  been  clearly  at  liberty  to  call  the  first  as 
witnesses.  In  a  cause  tried  before  JLe  Blatic  J.  at 
Lancaster,  Chapman  v.  Graves  {d),  the  attempt  wa« 
made  to  examine  a  Defendant  a^  a  witness  for  the 
Plaintiff:  this  is  a  case  of  examining  the /Defendant. 
As  to  the  second  point,  he  urged,  that  inasmuch  a^ 
the  deed  contained  no  covenant  defining  the  time 
when  the  partnership  should  begin,  or  in  what  shares, 
or  for  what  debts  the  persons  should  respectively  be 
liable;  it  was  evidently  a  mere  vehicle  of  the  legal 
estate,  and  the  partnership  must  necessarily  be  regur 
lated  by  some  other  agreement  or  instrument. 
The  Court  granted  a  rule  nisi. 

Best  Seijt  in  this  term  shewed  cause.  As  to  the 
first  point,  where  any  evidence  at  all  has  been  addudied 
.  against  a  Defendant,  he  cannot  be  discharged,  (e) 
Tliis  rule  is  to  be  understood  where  there  is  no  manner 
of  evidence  against  the  Defendant ;  for  if  there  be,  his 
guilt  or  innocence  must  await  the  event  of  the  verdict. 
There  is  no  determination  of  any  judge,  that  where 
any  evidence  has  been  given,  the  Defendant  may  be 
discharged.   Raven  v.  Dunning  and  Chilton  {f),  cannot 

{a)  %  Matde  6f  Selw*  244.  »•         (^)  *  Campb,  Z3Z»  n. 
{b)  1  Wlh.  S9.  W  Bull.  N.  P.  %Z5, 

(r)  3  Bsp.  3Sf  ^^  Appendix         (/)  %  Esp,  Peake^n  £videnee> 

to  Peake  on  Evidence,  Ixxxiy.  Appendix,  Ixxxiv. 

S  s  2  be 
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be  distingubhed  from  thU  case.     The  Judge,  therefore, 
did  right, in  rejecting  these  witnesses,  after  the  DeGend- . 
ant's  counsel  had  opened  his  case,  and  had  given  much, 
evidence  by  invoices  for  the  purpose  of  identifying  this 
debt.  As  to  the  other  point,  the  witnesses  of  the  Defietid- 
ants  themselves  stated  that  they  observed  no  difierence 
in  the  conduct  of  these  two  partners  up  to  May  i8ro. 
Wood  B.  does  not  report  that  he  ruled  that  diis  deed 
was  conclusive  evidence.    The  whole  has  been  left  to 
the  juiy.     The  contract  for  a  dissolution  on  which 
the  defendant  relies,  is  an  executory  contract.     And 
no  deed  is  executed  between  the  agreement  of  AptS 
1809,  luid  the  deed  of  nth  August  1810,  up  to  wUch 
time  al^  the  partners  acted  as  before.     By  the  very 
recital  of  this  deed,  it  appears  that  all  were  partners 
up  to  that  very  time,  and  intended  then  to  dissolve 
and  convey. 

HuUock,  in  support  of  bis  rule,  admitted  that  on  the 
Judge's  report  he  was  put  out  of  Court,  but  as  to  the 
point  that  the  partnership  deed  had  been  held  conclu- 
sive, he  contended  that  tlicre  was  no  principle  which- 
prevented  these  witnesses  being  admissible.  These 
three  Defendants  did  not  plead  the  general  issue,  but 
only  the  plea  given  by  the  statute  49  G.  3. :  they  ad- 
mitted (h6  identity  of  the  debt  and  the  regularity  of 
the  proceedings  in  the  bankruptcy :  there  was  no  evi- 
dence against  them  to  go  to  a  jury.  The  Judge's  first 
direction  to  the  jury  was,  that  there  was  no  evidence 
against  these  three.  The  statute  49  G.  3.  discbarges 
the  bankrtipt  from  all  costs :  he  was  neither  liable  to  con- 
tribution, nor  to  the  co^s.  It  has  never  been  held  that  a 
^tncss  is  to  be  rejected,  merely  because  he  is  a  party 
upon  the  record.  These  witnesses,  having  no  posdble 
interest,  arc  competent.  In  Raven  v.  Dunning,  there 
certainly  was  the  general  issue,  and  the  plea  of  bank- 
ruptcy 
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ruptcy  under  the  old  statute;  but  Ihi^  plea  aris^^  from 
the  act  of  the  Plaintiff  himself  who  proves  this  debt 
Under  the  commission  :  this  is  tantamount  to  the  case 
of  a  nolle  prosequi :  if  that  be  entered,  can  it  be  con- 
tended that  the  Defendant  would  hot  be  d  witness  ?> 
In  JMoravia  v.  Hunter  there  was  an  entry  of  twUe 
prosequi  against  the  bankrupt.  A  motion  was  made 
in  arrest  of  judgment,  that  the  Plaintiff  had  by  the 
nolle  prosequi  confessed  the  non  assumpsit  but  the 
Court  held  the  contrary.  So  in  Noke  v.  Ingham^  sAer 
a  nolle  prosequi  /  and  Denison  J.  says,  the  case  is  the  very 
same  as  if  it  had  been  trespass  against  several  De- 
fendants. In  some  cases,  where  a  Defenduit  is  stitt 
liable  on  the  record,  he  may  foe  examined  by  the 
Defendant,  as  in  trover,  when  one  of  two  suffers 
judgment  by  defeult.  And  the  reason  why  it  i» 
otherwise  in  assumpsit,  is,  because  he  would  get  rid  of 
his  liability  to  contribution,  and  so  that  is  distinguish- 
able from  trover  and  tre^ass,  Ward  v.  Hajfion.{a)  So 
held  in  trover  by  Lord  Kenyon  id  Dormer  v.  JPor- 
tescue*  ijk)  <<  If  a  material  witness  for  the  Defendant  be 
also  made  a  Defendant,  the  right  way  is  Tor  him  to  let 
judgment  go  by  default.'*  Broom  v.  Brawn  and  Juth  {c) 
is  the  converse:  one  Defendant  would,  if  his  evidence 
prevailed,  relieve  himself  from  oontributicm.  In  Chap^ 
nuin  V.  Graves  {d)y  indeed,  Le  Blanc  J.  rejected  the 
witness;  but  here,  at  the  time  when  application  was 
made  to  the  Judge  to  enter  a  verdict  for  these  Defend- 
ants, they  wiere,  in  point  of  law  and  fact,  entitled  to  a 
verdict  on  that  plea,  and  were  therefore  then  compe- 
tent witnesses^  and  ought  not  to  have  been  excluded. 


GiBBS  C.  J.  This  case  was  moved  on  two  grounds; 
first,  that  the  Judge  had  rqected  evidence  which 
ought  to  have  been  received;  secondly,  that  he  ha4 


{a)  %Bsp.$s%. 
{b)  Bull.  N.  P.^8. 
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(f)  Jintei  IV.  75». 
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1817.       xnisdirected  the  jury  in  stating  the  efl^  of  a  deeJ 
Emmet       differently  from  what  it  really  was.    As  to  the  firsty 
^^  these  witnesses  were  offered  to  prove  that   the  five 

BirrxJDU  Defendants  had  never  entered  into  a  joint  contract 
with  the  Plaintiff;  and  these  very  witnesses  by  their 
plea  admit  that  they  did  enter  into  that  joint  contract ; 
for  they  plead,  "  We  are  absolved  from  that  contract.'' 
They  might  have  denied  that  contract,  and  they  cer- 
tainly could  not  then  have  been  witnesses,  but  they 
admit  the  joint  contract.  This  is  not  a  very  pro- 
mising commencement.  Butfiirdier,  I  know  no  law 
which  requires  a  judge  to  stop  in  the  middle  of  a 
cause,  to  consider  separately  the  case  of  certain  of  die 
Defendants,  that  they  nu^y  be  made  witnesses  for  the 
other  Defendants*  Under  these  circumstances^  I  thinfc 
die  learned  Judge  did  perfectly  right 

As  to  the  next  point,  the  Defendant's  couiUel  applied 
on  the  ground  that  the  Judge  had  held  that  the  deed 
was  conclusive  evidence  that  the  partnership  continued 
up  to  the  time  of  the  deed;  and  that  he  gave  in  evidence 
the  agreement  of  28th  April  i8o5>,  to  shew  that  it  wasT 
sooner  dissolved.  The  Judge  held,  that  agreement 
was  not  a  dissolution  in  itself,  but  was  a  preparatory 
step,  and  looked  forward  to  a  dissolution;  and  taking 
all  the  facts  together,  the  impressioii  of  the  learned 
Baron  was,  that  there  was  no  proof  of  any  dissolution 
previous  to  the  loth  August  18 10;  and  he  left  it 
to  the  jury,  whether  there  ^as  any  previous  dissoloti<m« 
and  he  strongly  thought  there  was  none.  I  should  have 
hiclined,  on  the  statement  of  the  Defendant's  counsel 
himseli^  to  think,  that  the  partnership  continued  down 
to  August  1 8 10.  The  deed  of  8th  April  1809  was 
merely  a  private  deed  between  the  partners  themselv^ ; 
and  if  it  dissolved  the  partnership  as  between  them,  yet 
it  would  not  affect  strangers,  as  to  orders  previobsly 
given.  Therefore  I  think  on  every  ground,  the  jury 
^  were  rightly  directed. 
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Dallas  J.  Tb^  motion,  $o  far  as  it  is  founded  on 
tbe  rejection  of  these  witnesses,  ia  an  application  of  per* 
feet  novelty.  That  it  is  new,  would  not  be  conclusive, 
but  on  principle^  it  cannot  be  supported.  The  prin- 
ciple is,  that  if  no  evidence  is  given  against  a  Defend*  , 
ant,  he  may  be  acequitted  and  made  a  witness  for  the 
other  Defendant ;  but  if  any  evidence  at  all  has  been 
given,  then  the  Judge  and  jury  must  exercise  their 
judgment  upon  the  proof:  here,  after  a  great  deal  of 
evidence,  this  application  is  made :  there  is  no  authority 
ibr  splitting  a  case  in  this  manner,  and  I  think  the 
witnesses  are  rightly  rejected. 

Park  J.  It  is  for  the  Defendant  to  find  an  exception 
to  the  general  rule,  and  to  shew  a  case  where,  in  an 
action  on  a  contract,  the  Judge  has  been  called  on  to 
make  a  separate  judgment  in  the  middle  of  the  cause* 
In  a  case  tried  before  Le  Blanc  J.  sXLancasteny  the 
case  of  a  joint  contract,  one  Defendant  was  allowed  to 
be  examined  in  an  action  on  a  joint  contract,  where  a 
nolle  prosequi  had  been  actually,  entered,  after  a  plea  of 
bankruptcy.  But  in  Chapman  v.  Graves^  he  rejectett 
a  Defendant  who  had  sufiSred  judgment  by  default^ 
even  in  trespass,  where  his  testimony  went  to  inculpate 
the  other  Defendants.  I  therefore,  for  one^  do  not  feel 
warranted  in  establishing  a  new  precedent  here. 

BuRROUGH  J.  As  to  the  partnership,  there  was 
much  evidence  that  Bradley  and  Norris  had  actually 
intermeddled  in  the  concern  as  partners  at  a  later 
period  than  the  work  done ;  for  there  is  evidence  of 
their  over  and  over  again  being  seen  on  the  spot.  A» 
to  the  other  Defendants  appearing  as  witnesses,  I  have 
never  known  a  Defendant  acquitted  in  trespass,  unless 
where  at  the  dose  of  the  Plaintiff's  case  the  Defendant 
could  ask,  for  a  verdict ;  but  here  evidence  was  given 
S  s  4  foi^ 
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Emmet 
Butler. 


for  the  Defendant :  further,  here  these  persons  hife 
admitted  on  the  record,  that  they  were  jMurties  to  the 
contract  stated ;  and  on  this  gfoand,  if  on  no  other,  I 
am  cleaily  of  opinion,  that  these  Defendants  could  nol 
be  called  as  witi^esses. 

Rule  dischaijged. 


To  a  demand 
far  the  charges 
of  preparing 
an  annatty- 
deed»  the  De- 
fendant saidy 
«<  I  thought  I 
had  paid  it  at 
the  time,  but 
I  have  been 
in  so  much 
trouble  since, 
that  I  reaDy 
<io  not  recol- 
lect iV"     The 
PlaintUr  an- 
sweredy  "  You 
know  the  price 
of  the  aimuity 
was  paid  you 
in  a  1000/. 
.bank-note, 
which  you 
changed  at 

The  Defend- 
ant made  no 
<  answer : 
Held,  that 
this  was  not 
a  sufficient 
acknowledge- 
ment of  the 
debt  to  deprive 
the  Defendant 


Hellings  v.  Shaw. 

HTHIS  was  an  action  brought  to  recover  the  charges 
for  business  done  by  the  Plaintiff  as  an  attorney  in 
conducting  the  sale  of  an  annuity  for  the  Defendant 
The  Defendant  pleaded  the  statute  of  limitations. 
Upon  the  trial  of  the  cause  at  the  Taunton  Lad 
assizes  1817,  before  Btitraugh  J.,  the  evidence  for  the 
Plaintiff  was,  that  the  business  was  done,  and  'that 
wittiin  six  years  past  the  Plaintiff  having  applied  to  the 
Defendant  for  payment,  and  the  latter  said,  **  I  thought 
i  had  paid  it  at  the  time,  but  I  have  been  in  so  much 
trouble  since  that  time  that  I  really  do  not  recollect 
it."  The  Plaintiff  replied,  «  You  know  the  pnce  of 
the  annuity  was  paid  }'ou  in  a  single  bank-note  for 
looo/.  which  you  changed  at  Badcoct's  bank.**  The 
Defendant  made  no  repfy.  A  witness  who  was  present 
at  the  execution  of  the  annuity  deeds  proved  that  the 
Defendant  received  at  that  time  the 'whole  1000/.,  the 
consideration  of  the  annuity,  and  that  he  did  not  at 
that  time  pay  the  Plaintiff  his  charges.  The  indoh 
lition  of  the  learned  Judge  was,  that  this  was  not  suf- 
ficient to  take  the  case  put  of  the  statute  of  limitations; 
and  he  proposed  that  a  verdict  should  be  taken  for  the 
Defendant,'  reserving  idie  point  whether  this  were  or 
were  not  sufficient  to  exempt  the  debt  from  the  oper* 

of  the  benefit  of  his  plea  of  the  statute  of  limitationB. 

ation 
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atioD  of  the  statute,  and  that  the  jury  should  say,  whe- 
ther the  money  had  or  h^d  not  been  paid  at  the  time 
of  granting  the  annuity.  The  jury  found  that  it  had 
not  been 


9RAW* 


Pdl  Serju  had  in  Easier  term  obtained  a  lule  niii 
to  set  aside  this  verdict  for  the  Defendant,  apd  ^nter  a 
Terdict  for  the  Plaintiff,  against  which, 

Ijcns  Serju  shewed  cause.  The  cases  oh  the  statute 
of  limitations  have  gone  too  far.  The  true  line  is,  that 
vhere  the  Defendant  meaps  to  say,  '^  I  rely  on  the 
erobarra^soient  you  will  have  to  prove  your  case^ 
though  I  believe  the  debt  was  never  pkid,*'  tb^re  the 
statute  shall  not  protect,  but  where  he  says,  '*  relying 
that  the  debt  was  paid,  I  have  discharged  my  mind  of 
the  transaction,  and  burnt  my  memoranda,"  there  he 
shall  not  be  charged,  CoUman  y.  Marsh,  (a)  <<  I  owe 
you  not  a  fiqthing,  for  it  is  more  than  six  years  since,'' 
he  does  not  say  th^t  he  nev^r  pwe4»  nor  that  he  has 
paid,  but  that  the  time  is  past,  BickneU  v.  Keppd.  (6) 
*'  I  refi^r  you  to  my  solicitors,  whose  opinion  always 
governs  me:  they  are  in  possession  of  my  determination 
and  my  ability ;"  and  it  was  argued  on  the  term  <<  abi- 
lity," that  he  disclosed  his  consciousness  that  if  he  had 
any  ineans  of  paying,  he  ought  to  pay ;  but  neither  that 
ground,  nor  the  solicitor's  letter,  which  stated  that  <<  if 
the  Plaintiff  had  any  letter  to  bind  the  Defendant,  the 
debt  would  be  paid,"  was  held  sufficient  In  the  case 
of  Tnanan  v.  Fenton  {c)  Lord  Mansfield  C.  J^  puts  it, 
that  if  a  Defendant  say,  <<  I  am  ready  to  account^ 
but  nothing  is  due  to  you,"  there  the  Defendant  shall 
be  bound ;  but  in  that  case  the  Defendant  puts  him- 
self on  the  balance  of  the  account;  but  here  he  says. 


!a)  ^«//9  m.  380. 
b)  1  New  Rip.  so. 


(r)  Cm^.  548. 


I  thought 
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statute^  than  to  attefapt  to  reiiefe  in  particnlar 
There  are  three  cases  in  which  the  words  of  the  i 
would   discharge  the  Defaadant,  but  in  which   the 
Courts  have  held  him  liable.    One  isi  where  the  De> 
fendant  has  admitted  that  the  debt  is  unpaid,  but  has 
stated  that  it  was  discharged    by  the  lapse  of  time; 
another  is^  where  the  Defendant  has  stated  not  ilM 
the  debt  remained  due,   but  that  it   is  disdiazged 
by  a  particular  means,  to  which  he  has  with  precision 
referred  himself  and  where  he  has  designated  that 
time  and  mode  so  strictly,   that  the  Court  can  sqr 
it  is  impossible  it  had  been  dischai^ged  in  any  other 
mode :  there  the  Courts  have  said,    ^  If  the  Plun- 
tiff  can   disprove  that  mode,  he   lets  himself  in  to 
recover,  by  striking  from  under  the  Defisndant  the 
only  ground  on    which  he  professes  to  rely."     A 
third  case  is,  where   the  Defendant  chaUenges  die 
Plaintiff  to  produce  a  particular  mode  of  proof  of  his 
liability :    there,  if  the  Plaintiff  produces  that  proo^ 
the  Courts  have  said  **  the  Defendant  shall  not  be 
discharged,''  though  the  statute  says  he  shall  be  d]»- 
chai^ged.  I  have  not  examined  the  particular  cas^  here^ 
and  1  think  they  are  not  easily  to  be  recoodled:  this 
is  referable  to  the  second,  if  to  either  of  these  cases, 
but  I  do  not  think  it  is  taken  out  of  the  statute.    The 
party  applied  to  refers  to  this,  as  a  very  stale  demand: 
he  thought  it  had  been   paid  at  the  time^  bat  he 
does  not  precisely  recollect;  and  his  memory  is  inn 
paired    by  misfortunes.      I    cannot  think   that  this 
precisely  puts  it  upon   the   issue,  whether  he  paid 
it  at  that  particular  time^   and    an  acknowledgment 
that  if  it  was  not  paid  then,  it  remains  unpaid.    I 
cannot  therefore  think  this  is  such  an  acknowledg- 
ment as  tokes  the  debt  out  of  the  operation  of  the 
statute. 

Daius 
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Dallas  J.     The  grounds  of  private  justice  and       1817- 
public  convenience  are,-  that  actions  diould  bebrought     j-^v^^ 
within.  &  certain  reasonable  time,  and  that  Plaintiflb  v. 

diould  be  urged  to  use  due  diligence^  andthat  a  Defend*  Sqaw, 
ant  should  not  be  under  the  necessity  of  preserving 
his  vouchers-  beyond  a  due'time,  and  how  would  they* 
accumulate  if  he  did !  and' his  witnesses  will  die;  But 
if  there  be  a  clear  acknowledgment  of  the  debt  at 
any  distance  of  time,  it  ought  to  suffice,  to  enable 
the  Plaintiff  to  recover,  and  the  Defendant  has  had 
the  use  of  the  money  for  the  timel  But  where  a 
man  says  that  his  embarrassments  and  misfortunes  have 
impaired  his  memory,  but  he  believes  it  was  paid  at 
the  time,  that  cannot  be  deemed  to  take  the  demand 
out  of  the  operation  of  the  statute  of  limitations.  At 
the  same  time  I  agree  with  what  has  been  urged  by 
the  counsel  for  the  Defendant,  that  the  late  cases  have 
much  tended  to  correct  the  latitude  of  the  former 
cases,  and  that  most  wisely. 

Park  J.  After  the  able  and  luminous  manner  in 
which  my  Lord  Chief  Justice  has  classed  the  several 
cases  which  have  been  decided  on  this  statute,  I  shall 
not  add  one  word  more  on  that  subject;  but  Imay 
obsevve^  that  this  case  does  not  range  itself  within  the 
class  to  which  the  counsel  for  the  Plaintiff  with  much 
acnteness  labours  to  refer  it 

BurroughJ.  I  agree  in  the  argument  for  the 
Plaintiff,  that  the  words  **  I  thought  I  had  paid  it  at 
the  time  of  granting  the  annuity,"  do  not  necessarily 
mean  at  the  very  moment  of  paying  the  purchase 
money,  but  about  the  time  of  granting  the  annuity. 
Sut  when  the  Defendant  says,  "I  have  forgotten 
all  about  it,  I  thought  I  had  paid  it  then  ;**  it  cer- 
tainly cannot  be  taken,  that  a*  man  who  has  forgotten 

all 
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oil  about  it,  positively  says  that  he  did  pay  it  then, 
and  so  brings  himself  within  the  rale,  within  which 
the  Plaintiff's  counsel  very  acutely  endeavoured  to 
briiig  i^  of  challenging  a  certain  test  of  time  and 
place  of  payment.  Common  sense  and  all  the  prac- 
tice of  our  Courts  are  adverse  to  this  constmctioD. 
)  therefore  concur  that  this  rule  must  be 

Discharged. 


Jwu  ao.       Moore  v.  The  Right  Hon.  Other  Archer, 

Earl  of  Plymouth. 


An  exception 
in  a  convey- 
juice*  made  in 
i655>ofthe  . 
free  liberty  of 
hawking  and 
huntiiigy  does 
not  include 
the  liberty  of 
shooting  fea- 
thered game 
with  a  guD. 

SembU  that 
the  liberty  of 
hawking  and 
Jiunting  for 
the  grantee, 
fais  f riendsy  and 
servants^  is  a 
tenement  fnd 
entailable. 


1 N  trespass  the  Plaintiff  declared  that  the  Defendant 
on  the  ist  of  January  1810,  and  on  divers  odier 
days,  broke  and  entered  his  three  doaes  sttoate  in 
the  parish  of  Bordedey^  in  the  conn^  of  Wanester^ 
naming  them,  and  forced  open  and  broke  his  gates 
there  standing,  and  the  locks,  &c.  thereof  and  with 
hb  own  and  his  dogs'  feet,  trod  down  and  spoiled  hi^ 
grass  and  corn  there  growing,  and  with  dogs  and  guns 
hunted  and  searched  in  the  said  closes  ^or,  and  shot  at 
hares,  pheasants^  partridges^  and  other  game,  beii^ 
in  the  said  closes,  and  killed  divers,  and  carried  awaj 
and  converted  them  to  his  own  use.  He  second 
count  was,  trespass  for  forcibly  seizing,  taking,  and 
carrying  away  the  PlaintiBTs  hares,  pheasants,  and 
partridges.  The  Defendant  pleaded,  first,  as  to  break- 
ing and  entering  the  said  three  closes,  and  with  feet  in 
walking,  treading  down,  and  spoiling  the  grass  and 
corn  of  the  Plaintiff,  therein  then  growing,  and  with 
the  said  dogs  and  guns  hunting  and  searching  therein, 
for  hares,  pheasants^  partridges^  and  other  game,  and 
shooting  off  and  dbcharging  the  guns  so  loaded  with 
6*  gun? 
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gunpowder  and  shot,  at  and  against  the  hares,  phear 
sants,  and  partridges,  found  and  being  in  the  said 
closes,  and  killing  and  destroying  the  hares,  pheasants, 
and  partridges  being  upon  the  said  closes,  and  carry- 
ing away,  and  converting,  and  disposing  thereof  to 
his  own  use^  and  thereby  encumbering  the  sAid  closes, 
and  hindering  and  preventing  the  Plaintiff  from  having 
the  use,  benefit,  and  enjoyment  thereof,  in  so  large 
and  ample  a  manner  as  he  might  and  otherwise  would 
have  done;  that  the  said  three  closes  at  the  said  several 
times  when,  &c.  were  and  now  are  part  and  parcel  of 
the  premises  in  these  pleas  hereinafter  mentioned,  and 
in  the  indentures  in  this  plea  herein  mentioned 
and  referred  to  more  particularly  described ;  and  that 
heretofore,  and  before  the  times  when,  and  before  the 
making  these  indentures,  to  wit,  on  27  th  February 
1655,  the  Right  Honourable  Thomas  Windesovj  Lord 
WindesoTj  being  entitled  to  the  equity  of  redemption 
of  and^  in  the  premises  in  and  by  the  indenture 
next  herein  mentioned,  conveyed,  and  John  Lang'- 
hanij  of  OMetfhrooke^  in  the  county  of  Northampton^ 
Esq.,  and  Stephen  Langham,  of  London,  merchant, 
third  son  of  the  said  JohnLangham^  being  seised  in 
their  demesne  as  of  fee,  subject  to  the  said  equity  of 
redemption,  of  and  in  the  premises,  by  indentures  of 
lease  and  release  between  Lord  Windesor,  of  the  first 
part ;  J.  Langham  and  &  Langham,  of  the  second  part ; 
and  Thomas  Tcley^  di  London  Esq.,  and  Richard  Jones^ 
of  Putney,  in  the  county  of  Surrey,  Esq.,  of  the  third 
part,  Lord  Windesor,  and  J.  Langham,  and  5.  Langham, 
At  and  by  the  entreaty  and  appointment  of  Lord 
Windesor,  for  the  considerations  in  the  said  indenture 
mentioned,  granted,  bargained,  sold,  aliened,  released, 
and  confirmed,  unto  T.  Foley  and  Jones,  and  the  heirs 
of  Foiey  for  ever,  all  that  park  or  inclosed  or  impaled 
ground,  called  or  known  by  the  name  of  Bordesley, 

other- 
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.1817*  otherwise  Bordey  park,  togetber  with  divers  other 
premises  in  the  said  first- mentioned  indenture  par- 
ticularly mentioned  and  described,  and  among  otbot 
the  several  closes  in  which,  &c.  Excepted,  and  always 
reserved  out  of  that  grant,  free  liberty  of  hawking 
and  bunting  in,  over,  and  upon  any  of  the  premises, 
for  Lord  Windesor^  and  the  heirs  of  his  body,  and  his 
and  their  friends,  servants,  and  followers;  and  that 
the  premises  whereof  the  several  closes  in  which,  Sic.  are 
parcel,  by  mesne  assignments,  afterwaids,  and  Before 
the  time  when,  &c  came  to  and  vested  in  one  Hemy 
Geasif  that  Geast  demised  tKe  places  in  which,  &c. 
amongst  other  premises,  to  the  Plaintiff  j  that  tlie  Plain- 
tiff by  virtue  of  such  demise  became^  and  at  the  time 
when,  &c.  was  the  tenant  of  Geastj  of  the  several 
places  in  which,  &Ck ;  that  he  the  Defendant  at  the 
times  wh^i,  was,  and  now  is  bar  of  the  body  of 
Lord  WindesoTj  and  by  reason  thereof,  and  of  Ae  pre^ 
mises,  did,  in  the  exerdae  of  the  free  liberty  so  exoq>ted 
and  reserved  out  of  the  said  conveyanceof  hawking  and 
hunting  in,  over,  and  upon  the  premises  whereof  the 
closes  in  which,  &c  were  and  are  parcel,  commit  the 
several  supposed  treqmsses  in  the  introductory  part  of 
this  plea  mentioned,  as  he  lawfully  migbt^for  the  cause 
aforesaid.  The  third  plea  stated  the  conveyance  of  1755 
as  a  grant  by  the  Laf^hamSi  at  the  appointment  of  Lord 
WindesoTi  to  T.  Folet/^  omitting  to  aver  the  grantoi^s 
estate^  and  Lord  f¥tndesor^9  seisin  of  the  equity  of  re- 
demption, and  justified  as  in  the  second  plea*  Fourthly, 
the  Defendant  pleaded  a  licence.  The  Plaintiff  demur- 
red to  the  second  ^lea,  and  assigned  for  causey  that 
whereas  the  said  Defendant  thereby  had  professed  to 
justify  all  the  trespasses  in  the  first  count,  under  the 
reservation  in  the  grant  by  Lord  Windesor  in  that 
plea  mentioned,  viz.  the  free  liberty  of  hawkii^  and 
hunting  in,  over,  and  upon  those  closes  for  Lord 

9*  Windesor 
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fVindesor  and  the  heirs  of  his  boify,  and  his  and  their 
friends,  servants,  and  followers,  yet  the  Defendant  had 
not  by  tfaaf  plea  justified  the  hunting  and  searching 
with  the  dogs  and  guns  in  the  said  dotes,  for  the 
hares,  pheasants,  partridges,  and.  otiler  game,  dis* 
charging  the  loaded .  guns  and  shooting  at  the  hares, 
pheasants,  and  partridges  found  in  the  closes,  nor  the 
killing  and  destrojring  the  hares,  pheasants,  and  par*, 
tridges,  being  in  the  closes,  and  in  the  first  count  men- 
tioned, inasmuch  as  the  reservation  to  hunt  and  hai^rk  so 
reserved,  did  not  justify  tie  hunting  and  searching  with 
dogs  and  guns^r  the  hares,  pheasants^  partridges^  and 
other  (pune^  nor  the  discharging  the  loaded  guns  .at  the 
hares,  pheasants,  and  partridgi^  nor  the  killing  nor 
the  destroying  the  pheasants  and  partridges  in  the  .first 

count  mentioned,  nor  the  said  h^^es  iu  t|iat  count  I 

mentioned,  otherwise  than  by  hunting  the  same*     And 
he  traversed  the  licence  stated  in  the  fourth  plea. 

I 
Btossitt  Serjt  in  support  of  the  demurrerv   urged,  i 

Firqt,   that  the  reserved  right  to  hawk  and' hunt,  if 

good   at   all,  was   good   only  for   the  life  of  Lord 

Wtndaorj  but  void  so  far    as  it  was  a  limitation   to 

the  heirs  of  his  body.     Secondly,  that  the  reservation 

was  void,  as  being  made  to  persons  who  were  strangers 

to  the  estate  in  the  land.     Thirdly,  that  the  liberty 

to  hawk  and  hunt  did  not  include  the  entering  and 

destroying  partridges,  pheasants,  and  other  feathered 

game^  by  shooting  it  with  guns. 

As  to  the  first  point,  this  is  a  mere  personal  privi- 

lege^  carrying  with  it  no  interest  in  the  land,  nor  any 

profit  to  be  derived  out  of  the  land.    It  is  like  the 

exception  of  a  way,  and 'many  other  easements  of  the 

same  nature^  which  are  good  as  personal  grants,  but 

not  in  gross;  nor  do  they  become  transmissible  or  as- 

signdbl^    unless  made   appendant,    appurtenant,    or 
Voi»yiI.  Tt  other- 
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1817-  otberwiie  annexed  to  Und.  (a)  It  is  tbevefbie  t 
qocstioD,  how  fiur  a  penonal  right  like  this  to  one 
penon  to  shoot  orer  another  man's  groand,  csn  be 
granted  to  a  man*  and  the  heirs  of  his  body.  This  is 
not  sach  a  tenement  or  interest  as  is  intaikblei  {b)  ^S, 
though  not  iataiUble^  it  can  otherwise  be  settled  on  a 
man,  and  the  heirs  of  his  body,  it  is  a  oonditiooal  fie 
at  common  law;  and  the  condition  being  peribrmed  by 
the  first  Lord  WindesoTf  by  his  having  heirs  of  his 
body,  he  was  at  liber^  to  alienate  thu  right.  This 
shows,  that  becaose  it  is  not  transmissible  yet  it  is 
transmissible ;  and  so  on  account  of  the  absmrditjr^  it 
cannot  be  so  limited,  (a)  If  an  interest  were  granted 
to  a  man,  and  his  heirs,  to  enter  the  grantmr^s  kitchoi 
and  eat  his  dinner,  it  woald  not  descend  to  the  hein^ 
nor  can  it  be  granted  over  So^  a  licence  to  hui^ 
whether  to  take  a  pheasant,  sparrow,  or  be^  matters 
not  No  one  instance  is  found,  of  a  grant  of  a  li- 
cence to  a  man,  and  the  heirs  of  his  body.  If  it  be 
axgued,  that  though  not  assignable^  it  h  descendSiIe 
to  Lord  fVindesoTf  and  the  heirs  of  his  body,  sokn^  as 
they  endure,  then  it  is  void,  because  it  is  juodam  modo 
a  service  annexed  to  the  land,  and  therefore  bad  by  the 
9MsxV&^yiaemptores{d\  Bradskaw  y.  Lawsoru  (c)  A 
copyhold  was  enfranchised  by  feoffinent^  reserving  to 
the  lord  a  rent  stated  to  be  the  ancient  rent,  and  a 
covenant  was  executed  by  the  grantee^  to  pay  to  the 
grantor  the  ancient  rents  and  services,  held  that  the 
covenant  was  void  by  the  statute  Qjda  empiores.  Thexe 
is  no  difference  between  enfranchisement  on  the  re- 
servation of  ancient  services,  and  a  grant  with  a 
reservation  of  new  services.  So^  neither  can  this  i)e- 
servalion  be  annexed  to  ag  old  estate.  A  reservation  may 

{a)  %  BU  Com.  35.  (c)  Bro.  Mr.  64*  Lutmx, 

'  (h)  LiiK  i.  13.  G».  Litt.  so.  Ot    //.  10. 
SC16.  (d)  i8A/fv.x,  //.I. 

{e)  4  Term.  Re^  447. 

be, 
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be  had  for  uncertainty,  as  a  custom  to  play  cricket  in  1817* 
certain  ground.  Mtck  v.  Rowlings,  [a)  So  this  reserv-  \|ooiub 
ation  is  not  confined  to  Lord  WindesoTj  and  the  heirs  v. 

of   his  body,    but  extends  to  his  and  their  iiicfnds.        iT^^^j 
It  never  can  be  an  issue,  whether  A.  or  J7.  is  Lord 
Windesor's  friend,  and  therefore^'  not  being  limited  to 
his  ffiends  in  company,  or  the  like,  is  too  general. 

Next,  the  reservation  is  void,  as  being  made  to 
strang^iB  to  the  deed,  {b)  The  law  can  take  no  notice 
of  an  equity  of  redemption ;  and  therefore  Lord  Win- 
desor  is  a  stranger  to  the  fee.  In  a  lease  and  release, 
being  a  grant  of  an  estate  by  a  mortgagee,  the  mortgagor 
joined,  and  had  a  reservation  to  himself  of  the  right 
to  dig  coals,  and  it  was  held  that  the  reservation  was 
void.  It  was,  in  fact,  a  covenant  of  the  relessee^  that 
the  mortgagor  might  dig  for  coals,  but  notwithstanding 
that  covenant,  the  Court  held  the  reservation  void. 
Hie  covenant,  Lceoorence  J.  says,  could  only  operate  as 
a  grant;  but  a  grant  will  not  pass  the  land  itself  with- 
out livery.  Cheetham  v.  Williamson,  (c)  So  here^  this  is 
▼old  as  a  grant,  for  want  of  livery.  In  Mountjo^% 
case  (iQ,  there  cited,  it  was  held  that  an  interest  to  enter 
and  dig  coals,  is  an  interest  in  the  land. 

As  to  the  third  point,  the  liberty  to  hawk  and  hunt 
does  not  extend  to  shooting,  i.e.  to  entering  a  man's  land 
for  the  purpose  of  destroying  partridges  and  pheasants 
ividi  guns.  This  sort  of  licences  is  to  be  construed 
-strictly,  [e)  It  is  to  be  considered,  that  in  fact  both 
fpxDSS  And  the  shooting  and  sporting  with  guns,  were 
fiunOiar  to  persons  of  distinction,  long  before  the  date 
of  this  deed.     The  statute  33  Hen.  8.  {/)  interdicts 

(a)  %  H.  31. 393.  (e)  Mamw.  Svo.  last  edit.  188. 

\b)  Sbep.  Toucbjt.  80.  found  r.  x8.  j.  3.  p.  i%Sp  of  edit. 

(t)  4Bastp4^.  Lond.   1615.  4to.      Fin.   Mr. 

(J)  Godb.  17.  Co. Litt. X64. ^.  Licencef CD. 

165.  a.§  and  Har^g.  note  5,  I  ^«-  (/}  33  H.  8.  c.  d. 
derj.  307*    Mo.  174. 

T  t  2                                        low 
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1817.       ^^^  penoDt  from  shooting  with  gnns.     The  stalnte 
\,    ^     4     3  Edm.  6.  (a),  forbids  any  nn^ar  the  degree  of  a  loid 
^^^'^      from  shooting  with   hul  shot  or  more  pdkls  dun 
\jgt^        one.    There  is  a  very  good  reason  why  a  person  who 
PLTBioimSi    gives  sudi  a  permissiim  to  hunt^  shcmld  not  licence 
shooting  though  he  might  permit  hawking  and  hont- 
ing;  for  shooting  is  more  destructive  to  the  gam^  and 
more  dangerous  to  the  owner  of  the  estate  if  the  heir  of 
Lord  Windem^%  body  happened  to  be  an  awkward  sporta- 
man.  The  statute  4  &  5  J9^  t^M^ifi)  pn^bitmg  infaior 
tradesmen  from  hunting,  hawldng,  fishing  and  fowlin(^ 
may  by  <<  fowling^'  mean  netting  the  birds.    If  hunting 
includes  shooting,  it  also  includes  netting,  the  most 
destructive  of  all  modes  of  taking  them. 

2>iu  Serjt  cantrip  first  addressed  himself  to.  the 
last  head.      Hunting  is  the  most  generic  name;  it 
would   include  hawking;    and  if  hawking  had  not 
been  so  grand  a  distinction,  no  doubt  it  would  have 
passed  by  the  term   **  hunting.''     The  gnmCor  has 
not   said  whether  it  be  the   hunting  of  beasts   or 
of  birds,   which  he   excepts.      HnnUng  is  used    in 
the   latter   sense  by  our  best  writers.  -  ^  A  hunter 
HaiTji  is,  when  Emma  hawks.''    *<  A  sequestered  stag 
who  from  the  hunter's  aim  had  taken  a  hurt"    Htmy 
the  Second  was  killed  by  the  arrow  of  a  hunter ;  .that 
was  the  original  mode  of  hunting.     There  is  danger 
too  in  hunting  with  dogs:  witness  Act^torC%  fiUe.    This 
is  but  an  indulgence  coupled  with  an  interest:  the 
grantee  wants  nothing  but  a  licence  to  enter  the  lands; 
no  interest  in  the  soil  is  wanted,  and  though,  if  jt  be  ne- 
cessary, as  in  Cheetham  v.  WilUamson^  to  except  an  in- 
terest in  the  lands  or  a  grant  out  of  the  lands,  it  mi^t  be 
insufficient,  yet  that  is  not  here  wanted.    The  statute  of 

(«)  %Ed<Wn€.  f.  14.,  repealed  by  ttaL  6  l^  7^3*  Cmi$»s*im 
W  4  ^  5  ^&  M.  c  sj«  /.  ta 


PjuniouiH. 
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Jf4rii.7.(a)againittbetaldiigofpheiuantoai]dp8rtridge8|       181 7« 
recites,  that  "  the  owners  leese  not  only  their  pleasure     ''     y-^' 
and  disport,  that  they,  their  friends  and  servants  should  ^^ 

have  about  hawking,  hunting,  and  taking  of  the  same*'  _  Locd 
(thus  applying  the  term  hunting  to  winged  game^ 
pheasants  and  partric^es).  The  art  of  shooting  birds 
flying  could  not  have  been  very  suooessfiilly  pursued  with 
the  matchlocks  and  demi-culverins  which  were  in  use 
at  the  period  of  this  grant 

Next,  this  licence  is  not  restricted  to  Lord  Windeior 
for  life^  this  is  an  interest  which  may  be  entailed  within 
statute  de  donis :  but  if  not,  it  will  be  a  fee-simple  conr 
ditional ;  and  though  alienable  by  performttice  of  the 
condition,  the  grantee  is  not  bound  to  alienate  it;  and 
if  he  alienates  it  not,  he  still  has  the  conditional  fee  in 
him,  though  not  restrained  from  alienating  by  the  statute 
de  donis.  It  has  been  argued  that  this  is  no  more  than 
a  way,  and  an  easement,  which  dies  with  the  grantee^ 
nnless  attached  to  land.  The  Fkdntiff 's  counsel  does 
not  illustrate  how  it  is  that  a  right  of  way  to  a  man  and 
his  heirs  may  not  esist,  though  not  assignable.  An 
annuity  to  a  man  and  his  heirs  is  not  entailable^  yet 
it  is  assignable;  no  analogy  exists  between  the  two 
qualities^  each  must  be  kept  within  its  own  limits. 
HexXj  this  is  within  Lord  Cok^B  comment,  a  tene- 
ment, (b)  <*  TenementSi  tenemmta.  This  is  the  only 
word  which  the  statue  of  W.  2.  useth,  that  createdi 
estates  tail,  and  it  includeth  not  only  all  corporate  in-* 
heritanoes  which  can  or  may  be  holden,  but  also  all  in- 
heritances issuing  out  of  any  of  those  inheritances,  or 
concerning,  or  annexed  lo^  or  exercisible  within  the 
aame,  though  they  lie  not  in  tenure;  therefore  all  these 
without  question  may  be  intailed.**  This  is  a  privilege 
exercisible  within  lands,  within  the  lands  conveyed.  It  ia 

{a)  II A  7.  e.  17.  {h)  O'  Litf.  ig  b.  so  «. 

Tt  3  no 
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181 7t  U8e«,  It  must  not  be  pleaded  by  way  of  argoment  and 
inference,  Uut  the  Defendant,  at  his  peril,  must  plead  it 
according  to  its  legal  eflPect.  So,  in  Baker  v.  Lade  (a), 
which  also  was  a.  case  in  replevin,  and  so  ruled  on 
demurrer  to  the  pleadings.  So  Taylor  v.  Vale^  (6)  dedi 
ei  concessit  if  it  operate  as  a  bargain  and  sale,  must  be 
so  pleaded.  As  to  the  third  point,  of  the  covenant  to 
repair ;  the  way  in  which  the  objection  is  put,  is  per-^ 
fectly  correct.  The  Defendant  is  not  bound  to  adhere 
to  his  plea  of  fioti  est  factum^  if  he  chuses  to  rdy  on 
the  second  plea  to  the  covenant  itself.  If  the  Plainriflk 
have  set  out  a  covenant  without  setting  out  another  part 
that  qualifies  it,  the  Defendant  may  take  advantage  of 
It  on  the  plea  of  non  est  factum.  If  the  Plaintifis  gave 
notice  to  repair  one  month  before  the  end  of  the  term, 
the  Defendant  would  be  bound  to  repair ;  the  reqpiest 
to  repair  would  include  a  licence  to  enter  and  repair, 
and  if  the  lessor  refused  to  admit  him,  it  might  be 
pleaded.  Here,  as-  the  Defendant  contends^  is  a  cove- 
nant to  repair  in  this  instance,  qualified  in  this  way : 
The  lessor  is  to  give  notice  to  repair  in  the  first  in- 
stance,' and  then  the  lessee .  is  to  repair  within  six 
months.  Eoe^  dem.  Goatley  y.  Paine  (c),  they  admitted, 
was  to  the  contrary  effect.  If  there  is  an  interest  ap- 
parent in  any  party  on  the  i^ecord,  it  is  necessary  that 
the  precise  nature  of  that  interest  should  appear,  and 
the  extinction  of  that  interest  As  to  the  argument  that- 
it  appears  that  it  was  only  a  life  estate^  that  is  not 
so,  for  it  is  averred  that  the  life  estate  was  gone^  there- 
fore apparently  this  was  another  interest,  and  n^gbt 
endure  to  this  day ;  and  so  it  is  not  shewn  that  Frances 
Hill  has  not  an  interest .  now  existing^  nor  that  the 
Plaintiffs  are  the  proper  pailies  to  bring  this  action: 
therefore  the  Judgment  must  be  for  the  Defendant. 

Cur.  adv.  vult. 

{a)  3  '>v.  »9x.  (r)  %Camph>^s^u  . 

\b)  Cro.  EL  x66» 

On 
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•it  most  be  prasoined  ho  bad  an  iofcereit  of  someflortl 
fbr  die  gnmtoe  has  aooepted  a  grant  in  whieh  Lord 
tfSmdesdr  is  an  acling  party,  and  the  grantee,  it  must 
be  presumed,  wouM  not  have  required  or  oopsented 
thereto^  unless  Lord  Winies&r  bad  had  an  interest 
And  thou^  he  purports  to  exercise  a  power  of  ap* 
pointment,  yet  if  he  has  an  interest,  his  interest  shall 
pass.     But    here  b   wanting    no   more   than    an 
eKcuae  for  coming  on  his  land;   and   though  Iiord 
Windnor  has  -given  it  in  an  informal  way,  it  shall 
operate  ob  a  licence^  though  not  in  terms  an  interest 
F\ar  the  purpose  of  this  act  a  grant  is  not  neces* 
sary,  a  mere  consent  suffices;  and  yet  a  grantee  to 
some  purpose  is  a  gr;antor,  and  r^rants  a  thing  now 
in  si^tance  created  for  the  fost  time.    It  is  said, 
this  is  a  creation  of  holding  of  lands  by  service, 
created  since  the  statute  quia  empiare$.    This  is  no 
new  holding :  the  privilege  granted,  and  the  land  over 
wbich,  are  both  hddof  the  same  lord.    The  case  bears 
oot  the  most  dirtant  resemblance  to  Bradskaw  v.  Lttn^ 
$onf  where  a  reservatioa  of  the  antient  rent  would  have 
enured  to  create  a  new  holding.    The  argument,  that 
this  would  become  a  feodal  relation,  loses  sight  of  the 
stature  of  the  thing ;  no  homagi^  no  feodal  service  is  to 
be  done  Im^    Lord  Windeso9^%  friends  must  be  the 
friends  accompanying  hmi  at  the  time^  and  a  stranger 
coming  could  not  protect  himsdf  as  Lord  Windestn^ 
friend.  .    Even  if  the  term  <<  inends^  were  toovague^ 
sdU  that  would  not  avoid  the  grant,  so  far  as  it  was  to 

Lord  Windesmr  and  the  heirs  of  his  body,  (though  the 
interpretation  is  obvious,  that  they  are  such  as  make 
part  of  his  friendly  retinue.)]  The  circumstance  of 
its  bring  a  grant  to  a  man  and  his  servants^  shews  that 
lie  has  an  interest  in  die  game  {a).    If  he  has  a  licence 

(a)  Co,  Dig.  Cbasit  H.  i.  Mtmw*  dltd  «•  S79,  s9«>.»  feeiid 
e.  l8«  /•  5*  f*  ia9.  of  410.  edit.  Land,  16x5. 

T  t  4  lor 
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PLYMOUTfl. 


i8l7.      for  him  and  his  servaoU  to  hunt  at  his  plcslsarcy  be 
*Tr^^     may'also  kill  and  carry  away;  for  the  lioanoeforthe 
9.  servant  imports  an  interest  in  the  thing*     But  a  Ikeoce 

I'Oi^  to  enter  and  kill,  does  not  authorize  to  take  aimy,  bal 
only  to  sport.  A  receivership  of  a.  manor,  as  k  is 
held  in  ManxelTn  case^  may  be  entailed,  for  it  is  withia 
the  statute  de  donis^  for  it  is  to  be  exercised  in  land; 
so  is  this  therefore  a  matter  which  either  may  beentailed, 
or  limited  as  an  original  fee-simple  conditional;  ii 
cannot  therefore  be  considered  as  a  matter  puiciy  per- 
sonal. This  is  no  part  of  Lord  Windesar^B  old  estate^ 
bat  he  is  the  grantee  of  a  grantee  of  a  new  matter 
whidi  is  not  a  part'  of  hb  old  estate  bat  the  grantee 
agrees  that  he  sliall  have  it;  for  it  ajqwars  on  the 
pleadings  that  the  deed  is  sealed  with  the  seal  of 
nomas  Foley. 

Bhssetf  in  rqpiy.  Firsty  This  cannot  be  made  avait 
able  as  a  grant,  for  it  is  not  pleaded  as  a  grant.  Se* 
condly,  it  cannot  enure  ^u^  a  grant,  because  it  is  by  bar- 
gain and  sale,  which  only  passes  an  use.  Thirdly,  an 
easement  to  enter  for  a  particular  purpose^  as  to  sit  at^a 
cotton  mill,  is  no  tenement;  as  hath  been  held  in  settle^ 
ment  cases,  though  it  be profitaUe totbe grantee.  The 
distinction  adverted  to  appears  in  Fitch  v.  Bamlmgs,  that 
legally  settled  inhabitants  •  might  play  at  cricket,  bat 
inhabitants  for  the  time  being  could  not:  but  this 
description  of  *^  friends"  is  too  general,  and  being  too 
general,  it  destroys  the  whole:  for  tbs  reservation 
cannot  be  good  in  part,  and  bad  in  part.  The  argu- 
ment drawn  from  the  statute  Quia  ^en^fiom^  is  not 
that  the  lands  are  holden  by  the  grantee  by  the  service 
of  suffering  Lord  Winiesor  to  qport  on  this  land,  but 
that  the  statute  quia  empicres.  precludes  the  creatiog 
new  charges  of  diis  nature  on  land,  as  wdl  as  alien- 
atioas  of  land  on  new  services.    [Curia  contrdj}    On 

the 
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the  reseiVatibn  to  Lord  Windesor  dnd  his  aervaots,  the 
authority  cited  from  Co.  Dig.  {a)  affords  en  answer 
tosevlHRal  other  authorities  cited  from  antient  bbblcs; 
die  words' 'are,  *<  the  Ucence  for  the  servants  imports 
ao  interest  in  the  /Amgv  hot  in  the  land."  Warren^ 
chasi^'and  park,  are  incorporeal  hereditaments,  and 
a  grant  thereof  conveys  an  interest  in  the  things  i.  e. 
in  the  game,  not  in  the  land.  And  a  warren,  park, 
or  chaise,  may  be  granted  to  a  man  and  his  heirs,  but 
ther^  is  no  instance  that  an  easement  may  be  granted 
to  a  man  and  his  heirs.  In  3  Mod.  it  is  in  a  warren* 
That  which  is  granted  to^a  man  and  his  heirs  in  a 
park,  must  be  a  p^petuity,  and  most  be  by  deed; 
The  C9ise  cited  is  of  a  licence  to  one  and  his  hein^  to 
hunt  in  my  park,  not  in  my  land.  It  is  said,  this, 
though  not  a  regular  grant,  is  an  assent  by  the 
grantees;  if  so,  it  ought  to  have  been  pleaded  as  a  li* 
oenc^  by  the  original  grantee;  but  it  is  impossible  that  an 
assigi^ee  of  the  land  after  so  many  hundred  years,  can 
be  considered  as  now  licensing,' or  bound,  by  this  licence. 
So  iaf  as  there  is  an  interest  in  the  game,  in  warren, 
park,  and  chase,  it  may  perhaps  be  grantable  to  a  man 
for  life.  But  it  is  otherwise  of  an  entry  into  the  land 
to  hunt.  This  has  been  assimilated  to  the  case  of 
dignities,  and  it  has  been  argued,  that  because  a 
dignity  has  no  connection  with  the  land  except  the 
name,  therefore  every  easement  which  has  a  closer 
connection  with  the  land  than  a  dignity  has,  may  be 
entailed.  If  so,  there  is  no  easement,  and  scarce  any 
thing  that  can  be  named,  wludi  cannot  be  entailed. 
An  annuity  cannot  be  entailed,  but  it  can  be  limited 
to  a  man  and  his  heirs,  because  it  is  a  profitable  thing; 
but  here  is  no  profit,  and  no  instance  can  be  found  of 
any  thing  being  entailed,  which  is  not  a  matter  of 

(a)  0».  i>i^.  tic  Caoio  H  a. 

profit 
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1817*       pnifit.    Any  thing  descendible  and  enteilaUe  is  i 

abk^  otherwiae  it  would  create  a  peqMstoitjt  and  it 
would  be  quodam  m&do  a  serrioe  ittuing  ont  of  bu4 
and  so  is  void.  It  has  been  argued,  that  thm^  not 
good  for  passing  an  interest  in  land,  it  might  be  good 
as  veserving  something  out  of  the  land,  dios^  Loid 
Wmiaor  had  no  estate;  but  there  is  no  authority  Aat 
a  person  having  only  an  equitable  interest,  wlio^  it  is 
dear,  could  not  reserve  a  parcel  of  the  land  itself  can 
reserve  an  interest  out  of  the  land*  Hunting  is  ca* 
pable  of  two  acceptations :  it  may  mean  the  pnmit  of 
all  gam^;  it  may  mean  only  pursuing  of  beasts  with  a 
number  of  dogs;  but  the  question  is,  in  what  sense  it  is 
used  here.  The  statute  A  7.,  speakii^  of  hunting  fiir 
pheasants,  does  not  help  the  Defiendant ;  ibr  one  may 
hunt  for  a  pheasant,  and  though  the  art  of  sliootii;g 
game  on  the  wing  was  not  known  at  the  time  irfien 
this  grant  was  nad^  that  does  not  hdp  him,  kx  a 
grant  must  be  construed  strictly,  and  confined  to  the 
modes  o(aue»q)ium  then  known. 

CW*.  ttdiK  xmU* 

On  this  day,  G»W«C.J«  delivered  the  jndgmentof  the 
Court  His  Lordship  first  stated  the  pleadings,  and  ob- 
served,  that  the  material  part  of  the  deed  set  out,  was  tl^ 
exception.  The  plea  in  substance  is,  that  die  Defendant 
went  to  shoot  pheasants  and  partridges,  under  the  piivi- 
kgere^rved  by  this  deed.  Several  olgectians  have  been 
ui^  against  this  pka.  Fbrst,  tiiat  the  icservatkm  is 
not  to  persons  (rom  whom  the  estate  moved.  To  diis 
it  is  answered,  that  the  deed  nuqr  operate  as  agrsnt; 
and  that  although  it  may  not  be  good  as  a  ressrvitioo, 
yet  being  sealed  with  the  seal  of  all  the  parties,  it 
would  operate  ob  a  grant  to  Lord  Windnor^  and  die 
heirs  of  his  body ;  and  that  it  was  more  than  an  ease- 
meai%  seemed  admitted,  because  it  was  to  himself  his 
5t  heirs. 
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thorized  and  empowered,  to  proceed  from  GibraUar  to-  1817* 
Cadiz^  for  the  purpose  of  there  receiving  on  board  an 
homeward  cargo ;  and  afterwards,  in  consequence  of 
and  in  obedience  to  such  orders  and  directions,  set  sail 
in  and  with  the  vessel  from  GibraUar  for  Cadizy  and, 
arrived  there,  gave  notice  of  such  his  arrival  at  Cadiz 
to  the  agents  of  the  freighter,,  and  was  willing  to  have 
received  on  board  the  vessel  from  the  agents  or  assigns 
of  the  freighter  at  Cadiz^  such  other  goods  a$  the  last- 
mentioned  agents  or  assigns  might  think  fit  to  load, 
whereof  the  freighter's  agents  or  assigns  at  Cadiz  had 
notice ;  and  he  further  averred,  that  he  remained  at 
Catliz  in  such  readiness ' for  a  long  time;  that  the 
freighter's  agents  or  assigns  at  Cadiz  did  not  think  fit 
to  put  on  board  the  ship  at  Cadiz  any  goods,  but  after 
his  arrival  with  the  vessel  at  Ca^ffs,  ami  after  he  had 
Continued  there  with  her  in  readiness  as  aforesaid,  he 
was  ordered  and  directed  by  the  freighter's  agents  at 
Cadixj  to  wit,  the  firm  of  Strange  >  and  Co.^  the 
iMghter's  agents  at  Cadiz  in  that  behalf  duly  author* 
iaed  and  empowered,  to  proceed  with-  the  .vessel  with^ 
out  delay  to  Seville^  and  there 'to  receive  from  the 
agents  of  the  charterer  a  fbll  cargo  of  lawful  goods 
as  might  be  tendered  him  by  the  last  mentioned  agents, 
and  to  do  with  the  same  in  the  manner  provided  for 
by  the  charterer,  with  the  exception  that  the  port  of 
delivery  of  the  last  mentioned  cargo  should  be  Lwer- 
pool  and  not  London;  and  the  Plaintiff  averred  that  in 
pursuance  of  the  orders  so  received  by  him  from  the 
freighter's  agents  at  Cadiz,  he  afterwards,  and  with 
all  due  speed,  sailed  with  the  vessel  fVom  Cadiz  for 
'  SeoiOe,  arrived,  and  gave  immediate  notice  thereof  to 
the  freighter's  agents  or  assigns  there,  and  there  re* 
ceived  on  board  the  vessel  from  the  freighter's  agents 
or  assigns  at  Sevilkf  such  goods  as  the  freighter's  last- 
mentioDed  agents*'  or  aeiigna  thought  fit '  to  loady  and 
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1817.  In  tbe  teocmd  ooiint,  by  oertaia  perils,  lossesy  and  nii^ 
fertaneBy  which  came  to  the  hurt,  detriment,  and  da- 
nage  of  the  gooda.  And  in  the  third  count,  by  peiib 
TuoHKiON.  of  the  aeas.  At  the  trial  befere  Burrougk  J.,  at  die 
Xofubn  sittings  after  JKbfyy  term,  1817,  tbejuiyfimnd 
a  verdict  for  the  Plaintifl^  for  500/.  damages,  sulgect 
to  the  opinion  ci  the  Court  upon  the  foUowiog  casa 
The  plaintiffi,  on  the  20th  Fdnttmy  1816^  entered  info 
a  sealed  charter-party,  expressed  to  be  between  Jou  de 
Banies  commander  of  the  Parhiguese  brig  Jou  and 
MsriOf  then  in  the  port  ci  London^  and  the  plaintiffi^ 
freighters  of  die  said  brig,  whereby  Ftmtes  covenanted, 
that  the  brig  being  tight,  sliauncfa,  and  substantial, 
and  every  way  properly  fitted,  victualled,  and  manned, 
as  is  usual  for  vessels  ^i  m^rchlmtfl^  service,  and  tor 
the  voyages  thereinafter  mentioned,  should  immedi- 
ately take  on  board  in  JLondon^  from  the  freif^itery 
seventy  tons  of  flax,  and  five  tons  of  hemp,  and  there- 
with proceed  direct  to  Vigmra^  and  give  nodce  of 
her  arrival  to  the  agents  there  of  the  fiieigfater,  and 
deliver  the  flax  and  hemp,  agreeably  to  bills  of  ladings 
and  with  all  dispatch  sail  direct  to  PertSau^  and  there 
take  on  board  from  ihe  said  agents  or  asngns  100 
tons  of  flax,  (together  with  the  other  goods  therein- 
after mentioned)  and  therewith  sail  direct  to  Qporlo^ 
and  there  deliver  the  whole  100  tons  of  flax,  agree- 
ably to  bills  of  lading,  and  there  end  the  voyage. 
And  the  commander  agreed,  that  the  brig  should  lie 
at  Pemau  for  the  purpose  of  receiving  the  100 
tons  of  flax,  twenty  running  days  in  the  whole,  to 
commence  on  loth  of  April  then  next,  provided  the 
brig  should  then  have  arrived  at  Penum^  and  be 
ready  to  load  on  or  before  that  period ;  otherwise  the 
lay  days  to  commence  finom  the  day  on  which  the  brig 
should  arrive  at  Pemau^  being  ready  to  load,  and 
notiiv  thereof  given:  that  the  vessel  sliould  go  ad- 
-|-i  dressed 


iM  THE  Finr-sETEirTH  YfiAB  OF  GEORGE  IIL  629 

dresied  to  the  agents  or  anigns  of  the  freighter,  at  her       1817* 
ports  of  loading  and  discharge;    and  Uie  freighter     ^  ^    ~^ 
<x>venanted9  at  his  own  costs,  to  send  the  seventy  tons  9. 

of  flax  and  five  tons  of  hemp  alongside  the  said  brig  THoaWTOir. 
in  the  port  of  Idrndofty  and  to  send  the  100  tons 
o[  flax  alongside  the  brig  at  Pemauj  within  the  day 
thereinafter  limited,  or  days  of  demurrage  therein- 
after granted;  and  to  receive  the  100  tons  of  flax 
from  alongside  the  brig  at  Oporto  with  all  dispatch, 
and  to  pay  for  the  freight  or  hire  of  the  brig  &r 
the  voyage,  2^  los.  from  London  to  FtgueirOf  for  every 
ton  of  flax  or  hemp  there  delivered,  with  5  per  cent. 
primage,  and  from  Pemau  to  Oporto^  freight  at  6L  per 
ton  for  the  flax  there  delivered,  with  5/.  per  cent. 
primage;  that  the  whole  freight  and  primage  from 
Ldmdon  to  Figudra^  and  from  Pemau  to  Oporto^ 
should  be  paid  as  follows;  viz.  300/.  to  be  advanced 
prevbtts  to  the  brig  sailing  from  London  s  but  in  the 
event  of  the  loss  of  the  vessel  during  the  voyage,  the 
300A  to  be  returned,  the  remainder  of  the  freights  and 
primage  to  be  paid  in  cash  forthwith  on  the  freighter 
receiving  advice  of  the  delivery  of  the  flax  at  Oporto : 
provided,  and  the  freights  agreed,  that  the  commander 
should  have  liberty,  without  prigudice  to  that  charter- 
party,  to  receive  any  goods  on  freight  on  board  the 
brig  at  Figueira  for  PemaUf  and  there  deliver  them; 
for  loading  such  goods,  the  commander  was  to  be  al- 
lowed fourteen  running  days  from  the  brig's  arrival  at 
Figueira;  and  in  such  event,  the  commander  agreedi  that 
the  goods  should  be  delivered  at  Pemau  within  eight 
running  days  after  arrival  there ;  provided  further,  and 
agreed,  that  the  said  commander  might,  without 
prgudice  to  that  charter-party,  complete  the  load- 
ing of  the  brig  at  Pemau  with  other  goods,  on 
freigbt,  over  aqd  above  the  100  tons  of  flax:  and  in 
such    case  the  commander  agreed,  that  the  agenu 
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tbe  Pitrgo  in  Jjmdon^  and  was  preveoted  iheftfron  by 
the  act  of  the  Defendant,   he  might  have  properij 
averred  a  breach  of  the  Defendant's  covenant  to  em- 
ploy the  vessel  in  bringing  a  cargo  to  London^  and  to 
pay  freight  for  tbe  same  ;  but  he  does  not  dedare  on 
that  engagement,  but  on  a  supposed  substitated  oon- 
tract  to   carry  to  Liverpool^    for  which  no  Goveoant 
exists,  either  in  the  charter-party,  by  relation  t(^  fiiUire 
orders  therein  contempkted  to  be  afterwards  given,  or 
in  any  subsequent  instrument:    i^  indeed,  any  such 
subsequent  deed  were  in  existence,  it  woald<  be  incMm- 
bent  on  the  Plaintiff  to  declare  thereon,  whereto  the 
first  charter-party  would  then  become  mere  iaduoe^ 
roent.     If  the  Plaintiff,  after  delivering  his  cargo  fX 
Liverpool^  had  proceeded  to  London^  and  :declared  ibr 
the  freight  to  London^  averring  a  dispensation  by  the 
Defendant  of  carrying  it  further,  than  JJverpofdi  that 
action  miglit  possibly  have  been  sustained,  but  this 
declaration,  which  founds  itself  on  tbe  performance  €f 
a  wholly  new  bargain,  not  made  under  seal,  and  fillers 
from  it  the  conclusion  of  law  which  would  have  resulted 
from  the  performance  of  the  voyage  covenanted,  is 
misconceived.     In  Wordey  v.   Wood  (a)  Lord  Kan^on 
C«  J.  lays  down  the  doctrine  much  more  strongly  than 
is  necessary  for  this  case.     ^'  If  there  be  a  conditioa 
precedent,  to  do  an  impossible  thing,  die  oblation 
becomes  single ;  but  however  improbable  ihe  thing  ma^ 
be,  it  must  be  complied  with,  or  the  right  which  was 
to  attach  on  its  being  performed,  does  not  vest.    If 
the  condition  be  that  A.  shall  enfeoff  J?.,  and  A.  do  all 
in  bis  {lower  to  perform  the  condition,  and  B^  will  not 
receive  livery  of  seisin,  yet,  from  the  time  of  Lord 
Coke  to  the  present  moment,  it  has  not  been  doubted, 
but  that  the  right  which  was  to  depend  on  the  perform- 
AQce  of  that  condition,  did  not  arise."    In  Glaxdnrook  v. 


{a)  I  r.j^  719. 
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wilfiiUy  nin  her  on  shwe^  Gcuoea^  the  captain^  being  1817* 
privy  thereto^  and  concurring  therein^  and  the  ship 
was  lost;  the  cargo  was  landed  on  the  coast  of  Framif 
one^haif  of  which  was  greatly  damaged  by  sea-water* 
The  PiaintiflPon  receiving  advice  of  the  arrival  of  the 
Joxe  and  Maria  at  Penuuif  efiected  the  policy  in 
questios^  which  the  Defendant  subscribed,  for  500/. 
On  the  26th  October^  the  Plaintifis  received  notice  of 
the  lo8S»  and  on  the  same  day  gave  notice  of  abandon* 
ment  to  the  Defendant.  The  question  for  the  opinion 
of  the  Court  was»  whether  the  Plaintiff  was  entitled  to 
recover ;  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover,  the  verdict  was  to  stand ;  if  not, 
the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 

Best  Seijt.  for  the  Plainti£^  contended  firsf^  that  the 
ship  was  destroyed  by  the  barratry  of  the  master;  and 
that  though  he  was  sole  owner  of  the  vessel  antecedent 
to  the  voyage,  yet  the  Plaintiffs  must  be  considered  aa 
owners  during  the  voyage,  and  so  the  act  of  the  master 
without  their  consent  was  barratry.  He  admitted  that 
if  a  master  who  is  also  owner  commits  barratry,  no  ac- 
tion could  be  founded  thereon,  but  that  principle  was 
not  here  applicable.  The  principle  is,  that  a  person 
cannot  recover  for  a  loss  which  himself  has  occasioned, 
and  therefore  that  the  master  cannot  recover  for  a  losa 
occasioned  by  barratry,  which  is  the  act  of  the  master. 
This  principle  is  applicable  to  every  case  which  has 
been  decided.  In  the  early  state  of  commerce^  the 
aame  person  was  merchant  and  ship  owner,  and  often 
captain.  That  law  therefore  was  necessary  to  prevent 
mny  one  from  recovering  by  his  own  misconduct :  but 
when  the  person  transporting  the  goods  ceased  to  be 
the  person  navigating  the  ship,  it  was  necessaiy  that 
the  law  should  be  altered  and  accommodated  to  the  ex- 
isting slate  of  things ;  therefore  when  the  merchant 

tran&- 
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traniporting  the  goods  beeame  a  differait  penon 
firom  the  owner  of  the  ship,  the  person  transporting 
the  gpods  was,  as  the  temporary  owner,  allowed  to  re- 
covw  fi>r  the  barratiy  of  the  permanent  owner  of  the 
diip«  Vallefo  v.  Wheeler  (a)  is  not  distingatdiable 
from  this  case;  which  does  not  faU  within  the  case  o 
NiOi  y.  Bourdieu  {b).  In  VaUejo  v»  Wheeler  there  is  a 
mistake  in  stating  the  fact  that  Darwin  let  the  ship  to 
freight,  who  chartered  her  to  Brcnm;  the  fiKts  are 
transposed,  as  may  be  seen  in  the  judgment  of  BuUer  J. 
in  Nidt  V.  Bourdieu ;  in  VaU^  v.  Wheeler  it  was  deter- 
mined that  the  owner  of  the  goods,  though  be  had 
no  connection  with  the  owner  of  the  ship,  was 
not  entitled  to  recover.  So,  in  this  case  the  person 
who  commited  the  barratry  was  originally  the  owner, 
but  he  is  not  the  owner  throughout,  and  as  Lord 
Mansfield 'there  says,  Willis  may  be  laid  out  of  the 
case,  for  that  if  any  fraud  was  committed,  it  wns 
conunitted  on  Darwin.  Barratry  can  only  be  com- 
mitted against  the  owner  of  the  ship.  7!be  owner  of 
the  goods  has  nothing  to  do  with  it ;  if  the  owner  of  the 
ship  assents  to  an  act  it  is  not  barrati}'.  Barratry  does 
not  bear  relation  to  the  person  who  eSects  the  insur- 
ance, and  wants  to  sue  the  under^writer,  but  respects 
the  owner  of  the  ship;  thus  has  it  hitherto  been  held : 
but  the  law  is  enlarging  jtself  on  this  point.  VaU^  ▼• 
Wheeler  was  the  first  case;  the  Plaintiff  comes  withm 
that  case,  he  is'  owner  of  the  ship  pro  hdc  vice.  Sbe  is 
to  sail  when  he  pleases,  to  be  kept  as  long  as  he  please% 
for  a  certaiii  period,  wiliiout  paying  any  thing,  and 
after  that  period,  then  at  certain  demurrage  per  day, 
«<  The  ship  being  dispatched,"  by  whom  ?  ^  By  the 
Plaintiff.''  So  this  becomes  distinguishable  from  the 
case  of  a  part-freighter,  or  general  ship,  where  die  time 

(a)  iC(7W/.i4j.  {If)  iTfrm.Mep,.s%$. 
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of  sailing  depends  on  the  master.    Here  the  Plaintiff 
exercises  that  controul  which  an  owner  alone  exerdses.      oq^^bs 
At  Pemau  the  master  is  to  address  to  the  assigns  or  ^. 

agents  of  the  freighter,  to  take  on  board  a  hundred  tons  THOurroN. 
of  flax,  and  the  time  of  sailing  thence  is  to  be  directed 
by  the  Plaintiff's  agents ;  so  that  he  cannot  stir  thencei 
till  the  Plaintiff  orders  him:  he  is  then  to  proceed  with 
the  cargo  to  Oporto^  and  there  end  the  voyage ;  here 
then  is  a  hiring  of  the  vessel  for  the  voyage.  '  If  the 
hundred  tons  of  flax,  indeed,  were  not  sufficient  to  load 
her,  the  commander  was  at  liberty  to  take  in  goods 
from  other  persons.  But  if  the  vessel  were  not  the 
Plaintiff's,  he  would  have  been  at  liberty  to  do  that 
without  consulting  the  freighter.  No  part,  therefore, 
more  strongly  than  this,  shews, that  the  master  was  to 
do  this  for  the  benefit  of  the  freighters.  He  is  to  be 
oBoBoed  eight  days  only  for  this,  not  ad  libitum,  as  he 
would  if  the  ship  were  still  his.  The  direction  and' 
controul  bf  this  ship  is  therefore  to  be  in  the  freighters 
also.  In  the  case  of  Tate  v.  JUkekj  now  in  the  paper 
for  argument,  the  charter-party  is  in  the  same  terms  > 
the  privilege  of  filling  the  ship  is  in  substance  a  Jee4> 
ting  of  the  ship,  inf^smuch  as  no  other  can  use  the 
ship  without  the  Plaintiff's  consent.  The  terms  of  the 
charter-party  in  Vallejo  v.  Wheeler  do  not  appear,  but 
the  Court  will  look  to  the  substance :  if  thtj  effect  be  to 
put  the  entire  controul  of  the  ship  hi  the  freighters  for 
the  voyage,  it  is  a  letting  to  hire.  In  justice  the  De* 
fendant  ought  to  pay,  because  this  loss  is  brought  about 
by  ihe  act  of  a  person  over  whom  the  plaintiff  had  no 
tontroul.  It  is  the  policy  and  spirit  of  insurance  law, 
to  effectuate  these  contracts  to  the  uttermost,  and  it 
appears  that  in  substance  and  effect  the  Plaintiffs  are 
the  owners  of  the  vessel  for  the  purpose  of  this  policy. 
The  case  which  will  be  cited,  Nutt  v.  Bourdieti,  is  dis- 
tinguishable  from  the  present,  for  there  the  plaintiffs  h^d 
Vol.  VII.  Uu  no 


^jj^^J^^  and  there  ^pglj  tq  thq  De%?k4^'?-4;c>^  *^  «rfir» 
V.  ^Ifether  be  was  to  deliveir.^^  qai^^.thqr^  or-,  yrowiid 
Bkowit.  to  &.  Lucar^  or  Oz^u^.aad  |hiit  he  would  nuAie  tifie 
delivery  pf  (he  carg9  f^eeaUj^tjQ  bills  of  Jading  .  Hk 
was.  there  directed  by  I)^fendaiit's  iig^t  tQ  gp  ^^ 
to,  Gufii^  and  was  thereby  ^preyented.frpm  deliTeij{|g 
l)is  cargo  to  the.  Defi^idan^s  agents  a^  Tqngju:^^  or 
St.  JLiucar^  vc^  <)piifoiiDity  to  tjbe  bills^pf  ja^ii^g^  .aBd..^e 
delivered  |iis  cargo  at  CadiZf  agreeably  to  the  prde^  of 
tlie  jOefendani's  agents.  ^And  It  waa  urgiedf  the  PlainUff 
bad ^ no  r^ht  at  ,all^,tq  deliver  th)^  goods  ,at  Cod^ 
Cadiz  not  being  mentionjed  in  the  billf  of  lading  and 
that  his  act  laid  liini  under  ihe  necessi^  of  denpandifig 
the  ixeight  of  the  consignee  at  the  place ;  bu^the  Coint 
liel^  the,  contrary.  ,  It  ,^s^  needless  to  cite  Jones  y. 
BarJdey^xiilL  other  ^milar  i^ases.  Where  the  chartener 
inusts  cm  tbe  master'f^  89^|B  ^^  ^!P^3!?!?^J^stefid.  pf 
Jjoniott^  ^dy  this  is  a  dispensation. 

,  Bnt  in  r^pty.  \  The  Be&nclants  aignmoit  jccaauaps 
-unshaken.^  The  Defendant  does  not  contend  that  tbe 
P]amti£^a9€|;e8^e  W  done  ^e.  ^ing.corvoiaiitQd:  i^e 
argument  is  this^  t)be  |  PUi^ff  ^ay  have  ^onc^  a  tW^g 
which  enfid^  him'to  wother  ac^^^  lie  W  not  done 
the  act  whicn  entitles  hiin  to  this  actionu  ^  ^e  a^vei:s  tl^ 
lie  has  perlbrmedy  with  the  exception  ^at  Jt^zJCTj^ 
and  not  London  is  the  poii  of  delivenL  ^*Ke^  ohJy 
agents  mentioned  m  the  charter-party  are  the  aeenti 
at  Gwrattc^:  Vi^ymajf  order  the  master  to  tbadrat 
OihraXiar^  Mata^d^  Sevitte^  or  dadtzi  but  ttie  j^nrSS^ 
party  n^oUces  no  a^t  at  C^  or  SepfBe  authOTEKctlo 
send  tlie  Vessel  forward  from  thence;  and  even  ff It 
may  be  considered  that  ao.allcgatioiii  that  this,  was 
done  by  the  agent  is  egujvaleht  to  an  aDegatioii^t^ 
it  is  done  bj^  t^he  PWntjff  W  vAidx  is  highly 
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hath  hired.    Here  the  parties  have  9tQdiou8l7  avoided 

any  thing  like  a  letting :  not  a  single  expression  of  thid 

duoter-partj  shews  that  the  ship  was  ever  let»  but 

there  is  mnch  to  shew  that  the  ship  could  not  be  let.   Thornton. 

Here  JPbntes^  the  owner,  is  also  commander;  and  he 

covenants  to  take  on  board  his  vessel  seventy  tons  of 

flax  and  five  of  hemp ;  and  to  go  to  Figueira ;  and 

when  they  get  there,  the  captain  may  take  on  board 

what  goods'  he  pleases,  and  the  freighter  has  nothing 

to  do  with  it     If  goods  had  been  shipped  at  Figueira 

and  lost,  the  plaintiff  would  not  have  been  liable  for 

them :  he  had  no  interest  or  concern  with  the  vessels. 

Whatever  the  captain  took  on  board,  was  for  the  benefit  ^ 

of  the  owner  of  the  ship,  and  on  his  aooount,  not  for 

the  Mii^itex'sb    The  ship  is  not  let  for  a  gross  sum : 

there  i»  a  stipulation,  that  if  the  fireighter  wanted  at 

P^mou  to  ship  more  than    loo  tons,  the   freighter 

diould  have  the  prefierence.    What?  give  a  preference 

to  the  man  who  was  already  owner  of  the  entirety  jpro 

hie  vfce^  and  had  the  Control  of  the  whole?   Hiis 

wottU  be    redundant     In  Valkfo  v.  Wheeler,  it  was 

assumed,  that  the  entire  ship  was  let  to  freight.     The 

owner  comes  on  board,    because  he  had  a  right  to 

go  on  board,  and  had  his  own  master  and  servants 

on  board,  and  he  runs  her  wilfiiUy  on  shore.    All 

the  cases  were  submitted  to  the  Court,    in    Yates 

▼.  BaikoUt  wherein  the  Court  was  disposed  to  review 

Huitan  V.  Bragg,  (a)      In   the    case  of  Hoaxer  v. 

Marsh  (6),  wherein  a  ship  was  chartered  to  the  captain 

for  a  certain  number  of  voyages,  at  a  certain  rent.  Lord 

EUenbaraugh  C.  J.  says,    «  To  say  that  the  registered 

owner,  who  divests  himself  by  the  charter-party,  of  all 

controul  and  possession  of  the  ship  fi>r  the  time  being, 

in  favour  of  another  who  has  all  the  use  and  benefit  of 

it,  is  still  liable  for  stores  furnished  to  the  vessel  by 

(a)  AnUi  VIL  X4.  {li)'  13  East,  ajS. 

U  u  2  the 
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1817*  the  Older  of  the  ck^Vkli^  doring  the  lime,  would  be 
pushing  the  efect  of  those  acts  much  too  far."  No 
fiicts  in  this  case  shew,  that  FomUs  is  deprived  of  the 
controul  of  his  vessel*  Here  are  wholly  wanting  those 
words  which  are  the  ordinary  form  of  a  charter-party, 
the  <*  granting  and  letting  to  freight.''  Up<Hi  the  de- 
fendant's own  statement,  there  is  in  that  an  inter?al 
voyage,  during  which  they  agree  that  the  government  of 
the  ship  remains  in  the  ship-owner ;  viz.  from  tigmra 
to  Pemau  J  and  it  occurs  to  the  freighter,  that  if  the 
master  takes  in  goods  at  Figutira  and  goes  to  Pemau, 
perhaps  he  may  occupy  a  very  inconvenient  time^  there- 
fore he  makes  the  owner  covenant  to  get  to  Pertum 
by  a  certain  time. 

Best  in  reply.  The  doctrine  of  VaUgo  v.  Whitkr 
ought  to  be  extended  rather  than  narrowed ;  whereas 
the  defendant's  doctrine  would  without  reason  pro- 
tect a  person  against  his  own  engagement  It  would 
be  material  to  know,  by  the  report  in  IMlffi^  what  was 
the  form  of  the  charter-party  in  that  case.  There  are 
as  many  forms  of  charter-parties  as  there  are  notaries. 
If  a  charter-party  speaks  of  a  full  and  complete  cargo, 
it  conveys  the  whole  ship.  In  HuUon  v.  Brofgy  though 
it  does  not  appear  by  the  report  in  Marskal^  the 
diiirtei>party  was  in  the  same  words  as  in  Yaies  v. 
Raiktan.  There  is  in  this  present  case  a  covenant  to 
pay  for  the  freight  or  hire  of  the  ship  for  the  voyage 
from  London  to  Figueira^  and  from  Pemau  to  Ofporio  : 
but  these  transactions  ought  to  be  construed  liberally, 
and  not  upon  a  literal  and  narrow  construction  of  the 
words  oi  the  charter-party :  it  must  be  Construed  by  the 
general  intent;  and  the  intent  here  is,  that  the  freighter 
shall  have  the  entire  ship  for  the  voyage,  not  indeed 
with  the  po^wer  of  hiring  and  displacing  the  master  and 
mariners,  for  no  freighter  of  a  vessel  ever  had  that 

powen 
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power.     From  London  to  Figueira  the  owner  could       ISlf- 
only  carry  goods  for  the  freighter:  there  is  a  hiring  of    "^     -     ^ 
the  ship  to  Figueira^  and  of  the  whole  ship  to  Figueira  ^  ^ 

and  altliough  from  Figueira  to  Pemau  the  master  might    Tikakton. 
take  in  what  goods  he  pleased,  without  the  freighter's, 
controul,  and  from  Pemau  home  the  plaintiff  was  to  pay 
according  to  the  quantity  of  goods  brought  home,  and 
if  be  did  not  fill  her,  the  owner  had  a  right  to  do  it ;  yet 
the  case  finds  that  the  634  bales  of  flax  put  on  board 
at  Pemau  for  the  ptaintifi*  then  filled  her;  so  that  at 
the   time  of  the  barratry,   and  when   the  loss  took 
place,  the  freighters  having  filled  her,  were  as  fully 
and  completely  owners,  and  in  possession  of  the  ship, 
as  a  charterer  can  ever  be.     It  matters  not  in  what  re- 
lation to  the  ship  the  plaintifis  stood  at  another  period, 
when  the  loss  did  not  happen.  It  is  said,  they  had  only 
a  right  to  carry  goods,  but  if  an  owner  grants  a  right 
to  carry  as    many  goods    as   a  vessel  will  hold,  he 
grants  the  use  of  a  vessel.     This  is  strongly  illustrated 
by  analogy  to  the   case   of  Burt  v.  Moore.     If  one 
grants  the  grass  of  a  field,  the  grantee  is  the  owner  for 
the  time  being,  as  was  held  in  Burt  v.  Moore  {a) ;  and 
may  maintain  trespass  against  the  owner.      Suppose 
the  grantor  had  reserved  a  right  to  turn  in  one  horse, 
that  would  be  the  reservation  of  a  liberty,  but  the  close 
is  still  in  the  grantee.     But  it  is  said,   "  How  came 
the  owner  on  board  ?"     The  answer  is,  "  He  came  on 
board  ex  maleficio"  and  no  paper  or  deed  will  pre- 
vent that.     He  went  there  to  supersede  the  person  to 
whom  the  conduct  of  the  ship  was  entrusted^    An  ex- 
ception of  reasonable  room  for  those  who  are  to  navi- 
gate the  ship  does  not  prevent  the  ship  being  in  the 
freighter's  exclusive  possession :  so  lately  held  in  B.  R. 
in  the  case  of  the  Trinity  House  v.  Clarke.  (6)     All  the 

(a)  s  Term  Hep.  3*9.  W  4  MmUi  Sf  Sihu.  *88. 

Uu  3  useful 


'  "^-v-^  dcecL,  HereUisacreed  by  deed,  that  tW  deuTerv  qt 
^T*^'  ^  the  hottiewaru  carffo  shall  take  place  st  Lanaon.  i  berc 
BRoi^.r  also  is  a  subgequcat  parol  agreementj  dial  the  home-; 
ward  cargo  ehal]  be  dcliveretJ  at  Liverpool :  that  parol 
agreernentj  therefore,  cannot  controul  the  deed-  An  J 
it  h  observable  that  in  dip  case  of  Hotham  %\  The  East 
Indm  Compuntfj  this  point  was  never  made.  Iq  the 
case  of  Liifier  v<  Hoikmd  (a)y  a  question'  was  made 
whether  the  doctrine  of  clispensatlon  of  the  lime  ^- 
nlied  to  instruments  uiider  seaL  The  question  first 
arose  in  the  cuse  of  Wmren  y,  Siagg^  tried  at  Sm-mn^' 
hcfo're  Btilier-  j^  where  \he  parUei  had  by  compact 
varie 
he  hell 

There   both    the   contracts    were    by    parol ;    but    in  , 
Littler  v.  tIollan^{b)^  kyiicnce  that  tlie  hciuses  we^e  buHt  ^ 
within  the  time  enlarged  by  parol  did  not  support  an 
action  on  the  covenant-      Brown  v,  Gooinuin  (c)  is  the 
next  case,  and  it  decides,  ibat  jf  a  bond  be  (or  per- 
formance  of  an  award  to  be  'made   by'  a  certain   day,  * 
and  the  time  be  enlarged  by  parol^  li>e  dbiigt^e  cannot, 
in  an  actidn  on  the  words 'of  the  penalty  the  rem  men-' 
tioned,   recover  for  the  noii*performaric^  of  the  award 
maJewithin  the  enlarged  time,   I  cannot  dJsthiguUh  that 

case  from  this.*  "^^'^  ciseof^Lesiie\i)e1t^^^m 

.     -.-a  '3T;XV^   ?»ii' >iytng.  bri9.  ^oj;>^^3ib.>tn  Jo  Jnuo;»^B  n^ 
Cited  m  Jrhite  y.  Parlhn   le).    decides,  that  where  n, 

charter-party  allowed  certain,  ;*unj|iii:\g  days  tc "  — 

for 


o<yti 


-.  \a  .oan  Q^TTit  "jiCfy*'  ''CU  -^A      >i)-j^'  vn-.'CO  vil  as^  'iu'^il^f 
not  by  parol  substitute  Conmna  as  the  place  to  wait  for 

convoy,  instead  otPc^rtoiio;?^^  or  jRrrro/.     Sittings  after 

on  a  ch|irter-party  against  the  Freighter :  the  facts  were 
as  I  have  stated V  ana  alter  WoDJection'1ta(ea  to'fte' 


(a)  3  r4mif  Xi^.  J90.  (e)  $  TmmlUf.  jfs.  i» 

(h)  $T.R» 591.    CU.mLit-    W  ^^  •Au^»  j's^ 

form 
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make  true  delivery  there^  and  fto  end  the  voyage.       1817. 
Thei^    are   stipulations  for  the  freight  which  it  is    ^-^y  -^ 
not^  I  think»  necessary  to  states  but  there  is  a  provision       ^^^^ 
that  the  commander  shall  have  liberty,  without  pre*   Thornton. 
judice  to  this    charter-party,    to  take  in  goods  at 
Figneira  and  convey  the  same  to  Pemau^  which  is  not 
an  uncommon  provision.     There  is  another  provi- 
sion, and  the  freighter  agrees,  (for  this,  it  is  observ- 
able, the  commander  has  the  leave  of  the  freighter,) 
that  it  shall  be  lawful  for  the  commander  to  con^lete 
a  cargo  at  Pemauj  with  other  goods  to  be  put  on 
board  over  and  above  the  said  one  hundred  tons  of 
flax:  in  other  words,  if  I  put  one  hundred  tons  onfy 
on  board  your  vessd,  the  commander  may  fiU  up  the 
vessel  with  oibev  goods ;  but  if  I,  the  freighter,  chuse 
to  fill  her  up,  I  am  to  be  at  liberty  so  to  do.    The 
case  states  that  the  fraghter  put  on  board  seventy 
tons  of  flax,  and  five  tons  of  hemp^  that  the  ship 
sailed  and  arrived  at  Figueitth  discharged  her  cargo, 
and  sailed  in  ballast  to  FemaUy  so  that  it  appears  that 
the  commander  put  no  goods  on  board  at  F^^uirtu 
The  ship  took  in  at  Pemaum,  hundred  and  thurtf> 
four  bales  of  flaac,  which  filled  her  np^  so  that  the 
commander  had  no  means  of  patting  any  goods  on 
boaid.    While  she  was  lying  at  Dedl^  full  of  the  Plain- 
tiff^'s  good%  and  no  room  for  any  others,  the  owner  of 
the  shq>  came  on  board,  look  the  command  of  her, 
and  Goimo,  the  captain,  assenting^  wiliiillyran  her 
ashore^  and  tfae.goods  were  lost  to  the  Plointifi.    The 
material  question  is,  whether  this  is  a  loss  by  barratry, 
and  the  objection  to  the  Plaintiff's  recovery  ]%  that 
it  was  the  owner  of  the  vessel,  who  ran  her  ashore^ 
and  by  his  act  occasioned  that;  which  is  supposed  to 
be  a  loss  by  Vunratry.    Barratry  is  an  act  of  fraud  not 
directed  against  the  owner  of  the  goods  which  are  lost, 
but  a  fraud  against  the  owner'  of  the  ship ;  and,  how* 

Uu  4  ever 
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not  Im;  and  wUrt  Latttence  J.  ^j^  iii  bis  judgment  2r 
material.  *^  All  iSie  liases  cited,  ^viAiere  a  subs^tnticm 
of  one  {htng  for  anoliier  iras  admittaed,    were  cases 
where,  subsequent  to  the  breach  of  coyenant,  the  co^ 
▼Grantee  had  agreed  to  accept  anoth^  thmg  m  sads-- 
£sM3tion  of  hii  damages,  idiieh  Was  an-  answer  to  an- 
aollon  for  the  nbn^performance  of  the  thing  stipfAited." 
I  can  understand  diat  doctrine,  Aat  a  man  has  been 
paid  hk  diifirt'ge*  by  acceptbg  -something  else  in  liea 
of  Uitflto  which  he  was  entitled;  but  it  is  most  es- 
preislylaid  down,  that  in  cbfenant  on  a  chareer-parljr 
the  pkftntiff  OMst  shew  t^the  has  done  aU  wfaidi  lajr 
on  him,  of'  that  whibh  the  covenant  required  him  ta« 
do;  and  he  cannot  avfr,  fliat  by  parol  something  eia^ 
is  substituted  for  it    Upon  eousMeratlott  of  all  these 
casas^ '  we-fedl  oanel?<te  impelled  to  say,  that  notwfifc- 
standliig^the  hi^h  authority^  those  dUia  in  the  case 
of  HoAam  v.  The  Btat  hidkbGmi^fan^y  these  c^aesy 
in  wfaioh  a  eoBtmry-  doctdne*  has  prevailiedf  are  of 
higheraotfiority  rami  that  the  judgment  most,  fihoM^ 
fonei  be  entared 

^  •     For  the  Ddendant. 


TPHl^was  an  ejectment  brought  to  recover  a  cus- 
tomary estate.  tTpon  die  trial  of  the  cause  at  ttie 
Horsham  Spring  assizes,  iii^yh^6xtlBosdnqud.Sf&^ 
it  appeared  that  the  premises  were  parcel  olf  the  manor 
o{  l)itchlsngj  and  diatoh  the  ist  ^ovemberj'i'ji^fUJpon  ' 
the  surrender  of  P.  Mariiru  JokiiDauncey,  B^dJnn 


Jwie  %$. 

CoQcunent 

cottomt  in  a 

manor  to  bar 

entiQt  of 

copyhold  by 

rBCOvery,  and 

by  furrendeTf 

are  not  incon* 

•iitentt  and 

•light  evidence  su&ea  to  prove  the  lattery  because  it  is  advene  to  the  iatereit  of 

those  who  make  the  evidence.  '    ^   10  »:     »A  !.  >'  >  > ''^       -^ ' 
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board.  The  same  observadon  applies  to  the  stipu^ 
lation  that  the  owner  might  ship  goods  from  Pemauy 
over  and  above  the  one  hundred  tons,  if  the  freighter  ^^ 

did  not  chuse  to  fill  up  the  vessel.  But  it  is  urged  Thornton. 
that  the  owner  having  a  right  to  ship  goods  on  freight 
on  his  own  account,  never  divested  himself  of  the  go- 
vernment of  the  ship,  and  therefore  his  acts  cannot 
amount  to  barratry.  It  is,  however,  a  question,  whether 
the  parties  have  not  changed  places,  and  whether  the 
freighter  is  not  to  be  considered  as  the  owner,  and 
whether  the  owner  has  not  merely  reserved  to  himself 
the  power  to  do  certain  things,  notwithstanding  the 
charter*party,  and  without  prejudice  to  it  That  is  a 
iiiir  question  to  make,  but  we  arc  to  lot>k  to  a  further 
state  of  the  circumstances:  if  the  original  owner, 
though  be  continued  owner  for  some  part  of  the 
voyage^  had  ceased  to  be  the  owner  when  the  act  took 
place,  then  this  act  of  his  has  ctfftsed  to  have  any 
eflect  whatsoever.  At  Pemau  the  fraghter  exercised  * 
his  election  to  put  on  board  as  much  merchandize  a* 
entirely  occupied  the  ship,  and  the  original  owner  was 
thereby  precluded  from  the  opportunity  of  loading  any 
goods  on  board.  However,  therefore,  the  question 
might  have  stood,  if  the  act  had  happened  during  the 
period  in  which  it  might  be  doubtful  who  had  the 
oontroul  of  the  ship,  or  in  which  it  was  divided 
between  them,  here  the  period  when  the  owner  might 
have  resumed  a  right  in  the  ship  was  passed.  The 
freighter  had  filled  her  up  at  Pemau,  and  the  owner's 
opportunity  was  passed;  and  the  freighter  had  a  right 
to  require  that  she  should  then  proceed,  without  any 
contronl  of  any  other  person,  except  himself  to  her 
place  of  destination.  Then  the  act  of  the  original 
owner  and  master  together  was  a  complete  act  of 
barratry.  If  the  right  of  the  original  owner  was  then 
at  an  end,,  the  right  of  the  freighter  must  be  in  exist- 

enca 
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1817.  witboiit  %  custonr.  It  tras  determmeft  m  JBoefeUr. 
SnuMejfy  and  Doe^  on  Jimxsetf  Wig^fmck^  v.  ^ndig  {a\ 
chat  it  may  be  done  Jn  both  ways ;  and  in  Lord  Tiari'- 
mekt?%  time,  Cbrn  on  Demise  ^Dagaally  v.  Singer  (b)^ 
by  three  Judges,  JBiVtA,  Burnett^  and  Almey^  WSUs  C.  J 
dissentUnte.  If  those  who  are  mosf  kitefested  acqmeaoe, 
it  ftraishea  a  strong  inference  of.  enjoyment.  Hie 
judgment  of  the  Coart  in  Aoe  v.  J^jfery  is  diflerent 
from  tfiis:  there  had  been,  as  Lord  ^EUenbordii^  C.  3. 
eapranes  it,  thirteen  years'  imresisted  etijoymenu  The 
steward  would  be  compdled  to  recdre  this  suntsidery 
he  could  not  resist  it,  and  the  aancnder  iaAe  ang^ 
instance  is  received  by  the  depnty  steward,  not  by  the 
atewaid  hims^  This  war  meted  matt^  of  law  and 
Aet,  and  the  jury'  hare  been  restramed  and  fettered 
by  the  yetj  strong  terms  in  which  the  learned  Jo^ 
direct^  them. 

OibmCJ.  TliedMlriirehcMili^easesoflJart. 
7Wc2y,  and  Carr^  d.  DagooeU^  r.Shgmr^  b,  anf  thaf  ft& 
necessary  to  have  a  custom,  to  bar  an  oittO  fry  snirettdcTy 
but  that  if  no  autoa  fcr  barrmg  itby  reooreiy  or  amy 
othcar  mode  be  proved^^  a  .surrender  will  be  sufficient  to 
bar  an  entail,  without  a  custom.  We  think  that  some 
points  may  arise  in  this  i^ase^  wl^ch  havejip^  been  fully 
adverted  to,  perhaps  from  its  having  been  argued  <ndy 
on  one  side  at  the.  Hial  I  ott^taaiilyligmaiiiiAvtfftt 
of  the  dpctrjne  ^d  dqwn  ))y  v^.S^t^tlififi^B^ffftgset  hit 
the  trial :  I  agree  with^  him,  fdilQwi^  ffe^U^.  «[^  tbitf  i^ 
sarrender  is  the  ^^pest  and.  jnost  ^abiral.  msAe^iif 
agree  with  turn  tfa^t  t^e^e  may  \^  eQnQimreati«MMtf : 
I  agree  that  the  tendency  of  humao  ;Qf|Xurfbiaj4ftclp^ 
that  an  ignorant  tenant,  cominff  to  a  steward,  would  be 
lartfct^AtuniUy  dSrectied  to'sfiSer  a  reooiery.*  ^^e 
<piestton  here,  k  ndt,  whethlBr  a  custom  to  hisir  Mtatk  by 
aormder  esdats  adv^rs^y  to  ti)D§  '^>dier,  but  whedi^r 

(it)  tBLSif.  944.        •  (i)%  i^€s.  604. 

both 
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fails  (a),  dnce  the  passing  whereof  it  is  only  necessary  181 7* 
to  consider  whether  this  is  matter  of  substance  or  of 
form.  The  taking  of  the  plaintiff's  goods  is  the  sub- 
stance»  the  enomeration  of  them  is  merely  matter  of 
form* .  Bcfwdell  v.  Parsons  (6),  the  omission  of  the 
venae  of  a  request  is  matter  of  form,  and  cannot  be 
taken  advantage  of  by  motion  in  arrest  of  judgment* 
which  is  bound  by  the  same  rules  which  r^rulate  ge- 
neral demurrers. 

Lens^  in  support  of  his  rul^  was  stopped  by  the 
Court. 

GiBBS  C.  J.  In  case  there  should  be  a  judgment 
pro  retomb  kabenda,  or  agnas  in  withemauh  it  i«  ex- 
tremely material,  that  the  declaration  in  replevin 
should  inform  the  sheriff  what  are  the  goods  taken.  I 
would  not  give  judgment  in  this  case^  without  stating^ 
that  the  Court  have  not  fidled  to  advert  to  a  case  in 
the  time  oi  Lord  Hardmcke{c\  in  which  it  was  held 
that  a  oount  for  taking  quondam  parceOam  liniei^  et  quan- 
dmn  parcdlam  papyrif  was  good ;  and  another  case  (i2), 
in  whidi  the  taking  fourteen  skimmers  and  ladles,  was 
held  sufficient;  but  there  was  something  to  guide  the 
party:  here  is  nothing  whatever  to  guide  the  party 
as  to  the  nature  of  the  goods  taken ;  and  it  is  still  more 
necessary  in  replevin,  than  in  trespass,  and  much  more 
so  than  in  trover,  that  the  goods  should  appear.  Upon 
this  declaration,  we  therefore  think,  no  judgment  can 
be  given. 

Rule  absolute  to  arrest  the  judgment. 

(a)  4  Ann,  c.  i6*  and  Kempton  y.  Neison^  S.  C. 

ih)  toBtutf  359-  6  ^^'  ^dkr.t  K^iemBf  & 

(r)  Cau  temp,  Hardw*  ia4.>         {d)   %Str.  zoij.    Bntrm  v. 

Mattaire^ 
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Jume^u  Craven  v.  Craven. 

The  Court  will  TN  this  case,  two  actions  pending  between  the  partioy 
"®^  "^^  ^  (who  were  brothers,}  and  all  other  matters  in  difiei> 
•aggettkm  ^^ce^  were  referred  to  an  arbitrator,  who,  on  the  first 
that  the  irbi-  hearing,  apprized  the  Plaintiff,  that  he  had  no  cause  of 
tntortowhom  action ;  whereon  he  prayed  to  be  let  into  an  equitable 
difierence  were  c^^  which  he  supposed  he  had,  and  attended  the 
refenredf  con-  arbitrator  by  an  equity  counsel,  with  whose  law  the 
^Icflol  uid  *'''^^^*to'  perfectly  agreed ;  but  deeming  it  whoDy 
rqeeted  the  irrelevant  to  the  circumstances  of  the  parties^  although 
equitable  quet-  q^  account  of  the  near  connection  between  diem  he 
the  psrty  ip-  ^^  submitted  to  hear  the  story  four  times  told  over, 
plying  does       and  leaving  no  question  undisposed  o^  he  made  his 

T^  **"      award  in  favour  of  the  Defendant 
toe  i.«oiifx  sny 

equitable  cue, 

or  question^         PeU  Seijt  had,  on  a  former  day^  obtained  a  nde 

^*^£  "^  *****  *^  ^  •"^^  **■  *^*^  '^^  "■  aflHavili  which 
bitoviortohave  suggested,  that  the  arbitrator  had  refused  to  enter  into 
refected.  the  equiuble  case  of  the  Plaintiff;   and  alUfeough  it  was 

a  reference  of  all  matters  in  difference,  bad  confined 
himself  to  the  mere  matter  of  the  two  actions;  (but 
this  ground  was  completely  disaflEumed  by  the  aibi;- 
trator's  affidavit,  stating  to  the  efiect  above  detailed;) 
next,  that  inasmuch  as  the  arbitrator  had  made  his 
award  respecting  the  two  actions  only,  and  not  respect- 
ing the  other  matters  in  difference  which  it  appeared 
existed,  the  award  was  not  final. 

Lens  Serjt.  in  shewing  causey  insisted,  that  inasmuch 
as  the  plaintiff  did  not  even  now  state  any  equitable 
ground,  or  any  evidence  which  he  had  before  offered, 
on  which  the  arbitrator  ought  to  have  decided  difier- 
ently,  the  Court  would  not  intend  that  the  arbitrator 
had  done  wrong. 

GlBBS 
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GiBBS  C  J.  The  questions  in  this  case  are^  first, 
whether  the  award  be  final ;  secondly,  whether  the  arbi- 
trator has  so  conducted  himself  as  to  give  ground  to 
either  party  to  set  aside  his  award.  First,  this  is  a  re- 
ference of  all  matters  in  difierence,  and  the  award  there* 
fore  ought  to  go  to  all  matters  in  difierence;  and  the 
arbitrator  so  recites  in  his  award,  and  then  he  says» 
<<  Having  considered  all  the  evidence  and  papers,  touch* 
ing  the  mattert  in  differences  I  award,  that  the  Plaintiff 
has  no  cause  of  action ;  this,  therefore^  purporting  to  be 
an  award  concerning  the  matters  in  difference,  is  equiva- 
lent to  an  award  on  the  premises,  which,  according  to 
my  recollection,  must  be  taken  to  be  final,  as  to  all  mat- 
ters referred.  Next,  whether  the  arbitrator's  conduct  re- 
quires the  award  to  be  reviewed.  I  agree  with  the 
Defendant's  counsel,  that  it  is  not  sufficient  to  put  an 
abstract  proposition  to  an  arbitrator,  and  upon  his 
answer,  decline  to  give  evidence,  or  prefer  a  claim,  and 
then  complain  of  it,  but  that  he  should  t^ider  a  specific 
case,  and  specific  evidence:  but  I  think,  on^he  fair 
construction  of  this  affidavit  of  the  arbitrator,  he  has 
completely  answered  this  charge.  It  is  said,  that  he 
rdused  to  entertain  an  equitable  question :  he  was, 
however,  attended  by  an  equity  counsel,  and  he  agreed 
with  him  in  all  his  propositions  of  law,  but  was  not 
prepared  to  think  them  applicable  to  the  present  sub- 
ject; and  he  swears  that  he  was  determined,  on  account 
of  the  situation  of  the  parties,  to  rgect  nothing  which 
eould  tetfd  to  elucidate  the  question  between  them. 

Rule  discharged. 
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JiM#  II.  Wood  and  Another  v.  Dat. 

A  covenMit  to  rpj^jg  ^^^  ^  ^^^^  of  covenant  The  Plaintiffi  tver- 


rebuild  a 

in  two  yevif  ^^  ^^  Jlkamas  KnacksUme  the  dder,  being  tdaed 

and  sufficiently  in  fiseof  thepremisesy  which  they  averred  to  be  gavelkind 
^i^l^dall  ^ds  inKenty  in  1725  died  intestate,  leaving  Prances 
otberbuildiBgt  bis  widow,  and  Thomas  and  Francisj  his  eons,  to  wMch 
to  be  erected  g^^^^  ^g  jjjg  co-heiw  by  the  custom  of  gavelkind,  one  un- 
term,  wben»  divided  moiety  descended,  and  they  became  thereof 
wberetandas  seised  in  fise^  in  vttdivxded  moictie^  andAoaea  the 

^,.-„  ^^  widow  became  seised  of  the  other  undivided  moie^  bt 
iM|Qwek  mo  ^ 

the  mat  in  all  life^  as  her  dower,  the  reversion  after  her  death  or  se- 

^1^^^^  cond  marriage   bdangpng  to  the  sons  Thomas  and 

paired*  in  the  Francis  in  fee,  in  eqnal  moietie^  in  common;  that  in 

end  of  the  |  <j ^^  Francis  the  son  died  intestate^  seised  of  the  moiety 

up  to  die  let-  ^^  ^  moiety  in  possesuon,  and  of  a  moie^  of  a  moictj 

tor,  was  fbl-  in  reversion  expectant  on  the  decease  or  mamage  of 

covenant  that  ^^^^"^^^  ^^  widow,  leaving  an  only  dai^ter,  Frtmces^ 

the  leMor  to  whom  the  same  desooided  in  fee;  that  Franees^  the 

mi^t,  twke  widow  in    1754  married  Frederick  WOy  whei^,  ao- 

a  year,  enter  Cording  to  the  custom  of  gaveUdnd,  the  moiety  iriiich 

to  view  the  was  vested  in  her,  as  her  dower,  became  forfeited,  and 

the  premises,  ^^^  ^^  Thomas  the  son,  and  Frances  the  daughter  of 
and  of  all  want  Francis^  in  equal  moieties,  and  they  respectively  became 

of  reparations  geised  thereof  in  fee,  but  they  permitted  Frederick  HOI 
leave  notice  in       j  ,,  r«       -r    .  .      .  *    . 

writing  tp  re-  *°°  Frances  his  wife  to  remam  m  possession  <rf  that 

pair  within  six  moiety  until  the  death  of  Frances  HiU:  that  in  her 

S  wSh'tii'  lifetime,  by  indenture  dated  i8th  March  1754,  between 

the  lessee  co-    Frederick  Hill  and  Frances  his  wife,   Thomas  the  wru 

'*°^^*1^  and  Frances  daughter  oi  Francis  the  son,  of  the  first 
repair  accord* 

ingly:   Held 

that  the  first  covenant  is  not  so  qualified  by  the  last,  but  that  the  Flainfiff'  ma; 

declare  on  the  leaving  the  premises  out  of  repair  at  the  cad  of  the  tenn  withoo; 

averring  or  praring  sis  month's  notice  to  repair. 

5      '  part. 
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party  and  HansSloanej  of  the  other  part,  Frederick  18I7. 
Hill  and  Frances  his  wifis,  Thomas  the  son,  and  Fran^  ^  ■■^— J 
cer  KnaeisUme^  demiaed  to  Sbanet  his  executors,  adml-  ^^^ 
nistratorsy  and  assigns,  the  premises,  with  the  messuage  Day. 
then  standing  thereon,  for  the  term  of  sixty-one  years 
at  a  certain  rent :  apd  Sbwn^,  for  himself  and  his  assigns, 
covenanted  with  Frederick  Hill  and  wife,  their  executors 
and  assigns,  and  with  Thomas  and  Frances  KnacksUmej 
their  heirs  and  assigns  severally,  that  he  and  his  assigns 
would,  before  the  end  of  two  years  of  the  term,  at  his 
and  their  own  costs,  take  down  the  messuage  then  stand- 
ing on  the  demised  ground,  and  in  the  room  thereof 
erect  a  good  and  substantial  brick  and  timber  messuage, 
ta%A  would,  at  his  and  their  like  costs,  sufficiently  repair^ 
&C.  the  messuage  so  to  be  erected,  and  all  other  buildings' 
which  should  be  erected  upon  the  ground,  and  all 
fences,  ftc  to  the  premises  then  belonging,  or  that 
ahould  thereafter,  during  the  sixty-one  years'  tenn,  be 
erected  on  the  premises,  when,  where,  and  as  occasion 
should  require ;  and  the  said  messuage^  and  all  other 
erections  so  to  be^  and  which  should  be  erected  on  the 
demised  ground,  so  being  in  and  by  all  things  suffici- 
ently repaired,  8Fg.  in  tibe  end  of  the  demised  term,  or 
other  sooner  determination  or  becoming  void  of  the 
lease^  (which  should  first  happen,)  would  yield  up  to 
Frederick  Hill  ond  wife,  or  their  assigns,  if  the  wife 
should  be  then  livings  but  if  dead,  then  to  Thomas  and 
JFranees  Knackstone^  dietr  heirs  and  assigns.  They  then 
averred  SEoon^'s  entry,  the  reversion  of  the  respective  • 
moieties  belonging  to  Thomas  and  to  Frances  Knackstone 
in  fee^  and  averred,  that  though  Frederick  Hill  and  wife 
were  parties  to  the  lease,  they  had  not,  nor  had  either 
of  them  any  legal  title  in  the  premises,  the  title  of  the 
wife  having  been,  by  the  custom  of  gavelkind,  forfeited 
by  her  marriage;  and  they  aver  the  death  of  Finances 
the  widow  in  1761 ;  and  they  deduced  the  title  of  the 

reversion 
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1817-       irereimifa  to  the  Plaintiflfs  by  subfie^iuent  mesne 


Wood 


V. 


aDc6B,  and  averred  an  assignment  of  the  tenn  to  the 
Defendant,  and  assigned  for  breach,  that  in  that  state 
Day.        of  the  title,  and  during  the  term,  a  messuage  and  stables 
and  divers  buildings  which  had  bera  erected  on  the  de^ 
mised  ground  pursuant  to  the  covenant  in  the  lease 
contained)  or  which  was  thereon  at  the  time  €^  making 
^the  indenture,  and  were  contained  on  the  premises  after 
the' respective  assignments  of  the  reversion  and  term, 
and  pending  the  term,  were  ruinous  and  dilapidated  in 
the  roofs,  &c,  and  fences,  &c« ;  and  that  the  Defendant 
left  them  so  in  decay  at  the  did  of  the  term,  contrary 
to  the  effect  of  Sloan^s  covenant.     The  Defendants 
pleaded,  firsts  nan  est  factum  /   secondly,  that  Frede- 
rick  Hill  and  Frances  his  wife  had  a  legal  interest  in 
the  premises,  and  after  traversing  divers  fiicts  of  the 
title  in  eleven  other  pleas,  they  pleaded,  fonrteenthly, 
that  the  premises  in  the  declaration  moitioned  did  not 
become  ruinous,  &c  and  that  the  Defendant  did  not 
at  the  end  of  the  term,  leave  the  roessui^ii^  &c.  in  a 
ruinous  and  dilapidated  state.     The  caose  was  tried  at 
the  Maidstofie  Lent  assiases,  1817,  before  Dallas  J.   The 
lease  to  Sloane  was  put  in  evidence,  whereby  the  rent 
being  reserved  as  to  the  one  moiety  to  Frederick  Hill 
and  wifis,  it  was  otyected  for  the  Defendants,  that  this  was 
primdjacie  evidence  of  im  interest  in  them,  and  that  no 
evidence  being  adduced  to.  the  contrary,  the  second 
issue,  that  they  had  an  interest,  must  be  found  fer  the 
Defendants.     Secondly,  it  was  objected,  that  i^  as  the 
>  declaration  averred,  Hill  and  wife  had  no  legal  interest, 
then  it  was  erroneously  averred  that  they  demised;  for 
that  the  demise  must  in  that  case  be,  in  law,  the  daniae 
of  Thomas  and  Frances  Knackstone  only,  and  that  so 
there  was  a  variance  between  the  proof  and  the  declar- 
ation. .  The  lease  also  contained  a  covenant  that  ^  it 
should  be  lawful  for  HiU  and  wife  during  her  estate 
'8  and 
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and  interest  in  the  premises,  and  also  for  Thxmas  and  1817* 
Ranees  Knackstone^  their  heirs  and  aligns,  twice  or 
oftener  in  every  year,  to  enter  and  come  into  the  de- 
mised premises  to  view  the  state  and  condition  thereof, 
and  of  all  defects  and  wants  of  reparations  found,  to 
give  or  leave  on  the  premises  notice  in  writing  to 
Shane  or  his  assigns,  to  rq>air  within  six  months, 
within  which  time  Sloane  covenanted  severally  with 
HiU  and  wife,  and  with  THomas  and  Frances  Enaeksione^ 
to  repair  accordingly.  And  hereupon  it  wa%  thirdly, 
d^ected,  that  there  was  no  covenant  to  repsix  generally, 
but  only  after  six  months'  notice,  and  that  no  notice 
being  proved,  this  action  could  not  be  maintained. 
Dallas  J.  reserved  these  pointy  subject  whereto  the 
jury  found  a  verdict  for  the  Plaintiff. 

Coplq  Seijt.  had,  in  Easter  term,  accordingly  ob- 
tuned  a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
nonsuit  cm  the  first  and  third  objections,  and  to  arrest 
the  judgment  on  the  second :  against  which 

OnsUno  and  Elossett  Serjts.  now  shewed  cause.  The 
ifa*st  and  second  objections  are  in  substance  the  same, 
and  they  are  answered  on  the  record,  (all  parts  whereof 
th^  phuntiff  may  call  in  aid ;)  for  the  law  of  gavelkind  is 
the  law  of  the  knd,  and  it  is  clear,  that  a  widow  forfeits 
her  gavelkind  estate  in  dower  by  marriage ;  therefore^ 
on  die  averment  that  Frances  Knack^one^  the  widow, 
married  HiUj  it  appears  that  her  estate  had  ceased,  and 
it  is  shewn  on  the  record  who  are  the  heirs;  but 
further,  it  is  shewn  that  she  is  dead,  and  that  her 
estate  was  a  life  estate ;  so  there  is  no  need  to  deduce 
title  from  her.  The  objection  is  thus  put,  that  if  Fre^ 
derick  HiU  and  wife  had  no  title  to  the  premises,  then 
it  is  the  demise  of  two  only,  and  the  Plaintiff  states  Jt 

Vol.  Vn.  X  X  as 
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1*8 L7«       as  the  demise  of  four;  but  the  Plaintiffi  arc  bound  to 
"     '    '•      state  the  lease  as  it  is,  otherwise  they  would  EbljI  on  tk 
^.  issue  oinon  est  Jactum.     If  it  be  not  stated  aooordiiig 

Dax.  to  its  legal  efi^t,  that  is  only  a  ground  for  the  motion 
in  arrest  of  judgment*  The  plaintifis  aver  that  Mrs. 
HiJT^  moiety  was  gavelkind  land :  they  aver,  and  it  is 
not  denied,  tliat  her  estate  was  only  for  her  life,  during 
her  widowhood :  they  aver  that  she,  having  no  in- 
terest, joined,  that  she  married,  and  that  her  estate 
vested  in  her  children  in  fee.  The  Defendant,  admit- 
ting all  this,  singles  out  that  part  of  the  recital  which 
states,  that  Mrs.  Hill  has  no  interest,  and  alleges  that 
she  had  an  interest.  This  then  is  an  affirmative  pro- 
position which  the  Defendant  is  bound  to  prove.  The 
only  interest  alleged  in  Mrs.  Hill  on  the  record,  is  an 
interest  for  life;  the  Plaintiff  shews  the  determination 
of  that  interest  before  the  conveyance  of  the  reversion. 
Suppose  her  estate  for  life  had  been  absolute:  if  the 
Plaintifis  shew  that  she  died  before  the  grant  to  theqi 
of  this  reversion,  it  is  immaterial  to  them,  whether 
she  had  an  estate  for  life  pr  not.  If  she  had  an  estate 
lor  life,  she  had  a  present  interest,  and  a  demisiDg 
power  at  the  time  of  the  demise,  whidi  gets  rid  of  the 
olgection  that  it  was  not  her  demise^  but  her  confirm- 
ation. If  she  had  no  present  interest,  still  it  cannot 
bcvtaken  advantage  of  here,  for  it  is  not  the  point  of 
the. action,  but  inducement  to  the  action,  and  so  di£. 
fisrs  from  TrqporC%  case^  which  was  gectione  JlrmOa 
and  plea  not  guilty,  which  put  in  issue  every  malarial 
all^tion  of  the  declaration,  and  amongst  others,  that 
on  which  his  title  rested,  that  he  had  a  lease  from  two. 
Here,  what  is  averred  .on  the  ji;ecord  is  proved,  that 
Mrs.  HiU  had  an  estate  for  life^  that  by  her  marriag|e 
her  life  estate  fell  into  the  other  two  ;  so  that  the  estate 
vas  unquestionably  out  of  the  way,  either  by  her 
14  marriage 
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marriage^  or  by  iier  decease^  at  the  time  of  making  tlie  1817- 
lease  of  the  reversion.  "Challoner  v.  Davis,  (a)  As  to 
the  motion  in  arrest  of  judgment,  Treporfs  case  (&),  cited 
in  moving  for  the  rule,  is  this :  In  ejectment,  a  Plain* 
tiff  declared  on  a  lease  by  J,  and  B.  a  special  verdict 
found  that  J.  was  tenant  for  life,  with  remainder  to 
B.  in  fee.  It  is  the  demise  of  A.  and  the  confirmation 
of  B^  during  the  life  of  A. ;  and  after  A.'s  death,  it  i^ 
the  lease  of  £•  and  confirmation  of  ^.;  and  because  the 
Plaintiff  declared  on  the  joint  demise  of  A.  and  B.^ 
it  was' found  against  the  Plaintiff.  That  is  not  analo- 
gous to  the  present  case,  where  the  Plaintiffs  have 
staled  it  as  the  lease  of  four,  and  that  two  had  no  in- 
,  terest.  The  Plainti£&  derive  no  title  under  this  lease. 
It  is  the  lease  under  wliich  the  defendant  holds,  and 
which  ^  he  haa  broken,  and  which,  he  has  pleaded,  is 
a  good,  valid,  and  subsisting  lease.  In  Hauxvoood 
and  Husband*s  case  (c),  action  for  disturbing  him 
of  '  his  common,  the  Plaintiff  derives  title  by  lease 
from  A.  and  B,  A.  was  tenant  for  life,  and  B.  remain- 
der man  in  tail,  and  reversioner  in  fee ;  and  the  same 
objection  was  made  as  in  Treporfs  case,  and  it  was 
held,  the  variance  was  not  material,  for  it  was  only  con- 
veyance to  the  action.  In  Hauxwood  v.  Husband^  it 
did  not  ^ipear  on  the  declaration,  as  it  does  here,  that 
one  was  tenant  for  life,  and  the  other  reversioner, 
and  although  possession  is  sufficient  in  the  one  case, 
and  not  in  the  other,  and  the  Plaintiff,  in  an  action 
on  the  case,  need  not  state  his  title,  nor  the  technical 
steps  by  which  he  makes  it  out;  yet  the  proof  in  the 
one  case,  and  the  statement  on  the  record  in  the  other, 
must  equally  coincide  with  the  law.  As  the  case 
stands,  the  objection  can  only  be  taken  advantage  of 

(tt)  I  Ld.  Raym.  403, 4.  dtes         (<)  i  Leon.  177.  8.  C.  by  namt 
tai€h»  95.  aad  B»^.  >07.  of  Horujwopd  v.  Huibandf  Cro* 

.  {b)  6  Biep.  15.V/  EL  is3f  4- 

X  X  2  on 
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on  the  plea  of  non  est  factum.  As  to  the  third  objectiost 
if  a  covenant  be  to  repair  on  six  months*  notice,  in 
order  to  succeed  in  an  action  on  that  covenant,  notice 
must  be  proved,  but  here  is  another  covenant  for  which 
no  notice  is  necessary,  namely,  a  covenant  to  leave  in  le- 
pair  at  the  end  of  the  term,  and  the  Plaintifi  dedare  fi>r 
not  leaving  in  repair.  This  is  distinct  from  the  covenant 
which  gives  the  lessor  leave  to  miter  on  the  premises, 
and  give  notice.  It  cannot  be  intended  that  the  Plain- 
iiils  are  to  give  him  at  the  end  of  the  lease  six  months 
notice  to  enter  and  repair  the  premises  six  months 
after  the  time  when  he  wonld  become  a  trespasier. 
And  though  the  Plaintifis  could  not,  witiiout  pcovii^  a 
notice,  recover  on  the  covenant  to  which  it  relates,  thqr 
are  entitled  to  recover  on  this.  The  lessee  has  no 
'longer  any  locus  penitentia^  or  power  to  repair.  IS  the 
covenant  for  notice  controlled  the  other  covenant,  it 
would  follow  that  during  tlie  last  six  months,  and  ever 
after,  no  action  could  be  maintained  fot  the  want  of 
repairs ;  for  six  months'  notice  could  not  be  given  hin^ 
because  the  lessee  cannot  re-enter  and  do  the  repairs 
after  his  term.  The  covenant  permitting  the  lessor  to 
inspect  and  give  notice,  is  introduced,  not  for  the 
benefit  of  the  lessee,  but  of  the  lessor. 

Copley  in  support  of  the  rule.  As  to  the  first  point, 
the  want  of  interest  in  Frederidc  HiU  and  Frances 
his  wife,  it  is  stated  on  the  record,  that  ibey 
had  no  interest  whatever,  and  it  was  necessary  that  it 
should  be  so  averred,  for  it  was  necessary  that  the 
apparent  interest  should  be  shewn  and  got  rid' of.  The 
Plaintiffs  aver  in  the  second  plea,  that  there  a-as  an 
interest  in  Frederick  HiU  and  France$  his  wifc^  but  tibat 
is  a  mere  denial  and  traverse  of  the  allegation  in  the 
declaration,  that  th^re  was  no  such  interest,  not  a 
substantive  averment  that  there  was  saeti  an  interest; 
else  the  Plaintiffs  must  have  proved  it.  The  life  in- 
terest 
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terest  which  Frances  Hill  is  shewn  to  have  had,'  is  also  ld17* 
shewn  to  be  gone.  She  then  had  no  interest,  but  she 
joitts  in  the  demise;  the  bare  productton  of  that  de* 
mise,  in  evidence  that  she  had  an  interest,  .and  dis-^ 
proves  the  allegation  on  the  record,,  that  ^e  had  no* 
inteeest.  Next»  the  Plaintifls  are  entitled  to  arrest  the 
judgment:  it  is  laid  down  in  all  the  authorities,  that  ar 
tide  on  record  must  be  set  'out  according  to  the  substance 
and  legal  effect  of  the  deed.  Here  it  is  stated  on 
the  record^  that  there  is  no  interest  in  Frederick  Hilt 
and  wifep  The  deed  produced  was  a  demise  by  Hill 
and  wiie  as  well  a»  the  others;  and^  unless  it  were 
shewn  that  those  two  had  no  interest,  this  deed  proved 
that  he  had  an  interest,  tf  it  be  true  that  there  was  no 
interest  in  two  of  the  parties,  it  ought  to  be  stated 
as  the  demise  of  the  othertwo.  The  Defendant  would 
not  have  objected,  as  is  supposed,  that  there  was  a 
variance,  if  the  Plaintiffi  had  proved  that  two  had  no 
interest;  fori^  in  point  of  law,  this  were  the  demise* 
of  two  only,  thotigh  on  the  face  of  the  deed  a  demise 
by  four  appears,  it  f^ould  be  no  variance.  Chester  v, 
Willan.{a)  One  of  three  joint-tenants  granted,  bar- 
gained, sold^  assigned,  and  set  over  to  another,  all  his^ 
estate.  The  jury  found,  that  he  *«  grants  ;'*  that  ex- 
pression in  8  vercKct  was  held  sufficient,  as  the  saying 
of  layment;  but  the  Court  held  that  it  would  not  su£. 
fiee  in  a  plea.  Here  the  Plaihtifis  have  put  a  number 
of  Acts  on  the  record,  whence  they  wish  the  Court  to 
odlect  the  inference^  that  this  is  the  demise  of  two^ 
thcmgh  they  state  it  to  be  the  demise  of  four.  The 
party  pleacRng  mnst  take  on  himself  to  ascertjain  the 
legal  efftct  of  the  deed.  So  in  Osmere  v.  Sheafe  (d),  a 
grant  of  a  rent  in  consideration  of  natural  afiection 
ought  to  be  pleaded  as  a  covenant  to  stand  seised  to 

(4)  %  Smmd.  9^.  (k)  Carthi  307* 
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181  ?•        uaeBi  it  must  not  be  pleaded  by  way  of  argamcnt  and 
inference!  Uut  the  Defendant,  at  his  peri],  must  pkad  It 
accordini;  to  its  legal  effect.    So,  in  Baker  v.  Lade  {a\ 
which  also  was  a.  case  in  replevin,    and  so  ruled  on 
demurrer  to  the  pleadings.     So  Taylor  v.  Vale^  (b)  dedi 
et  concessit  if  it  operate  as  a  bargain  and  sales,  must  be 
so  pleaded.    As  to  the  third  point,  of  the  covenant  to 
repair ;  the  way  in  which  the  objection  is  put,  is  per- 
fectly correct.     The  Defendant  is  not  bound  to  ai^ere 
to  his  plea  of  non  est  factum^  if  he  chuses  to  rely  on 
the  second  plea  to  the  covenant  itself.     If  the  PlaiotiA 
have  set  out  a  covenant  without  setting  out  another  part 
that  qualifies  it,  the  Defendant  may  tako  advantage  of 
it  on  the  plea  of  wm  est  factum.    If  the  Plaintiff  gave 
notice  to  repair  one  month  before  the.end  of  the  term, 
the  Defendant  would  be  bound  to  repair ;  the  request 
to  repair  would  include  a  licence  to  enter  and  rqpair, 
and  if  the  lessor  i*efused  to  admit  him,  it  might  be 
pleaded.     Here,  as-  the  Defendant  contends^  is  a  cove- 
nant to  repair  in  this  instance,  qualified  in  this  way : 
The  lesscu-  is  to  give  notice  to  repair  in  the  first  in- 
stance,  and  then  the  lessee .  is   to  repair  within  six 
months.    Bof,  dem.  GoatUy  v.  Paim  {f\  they  admitted, 
was  to  the  contrary  effect.     If  there  is  an  intere^  ap- 
parent in  any  party  on  the  i^ecord,  it  is  necessary  that 
the  precise  nature  of  that  interest  should  appear,  and 
the  extinction  of  that  intercsL  As  to  the  argument  that 
it  appears  that  it  was  only  a  life  estate,   that  is  not 
80^  for  it  is  averred  that  the  life  estate  was  gon^  there- 
fore apparently  this  was  another  interest,   and  m^t 
endure  to  this  day;  and  so  it  is  not  shewn  that  /noices 
Hill  has  not  an  interest ,  now  existiugt  nor  that  the 
iPlaintifis  are  the  proper  parties  to  bring  thisacticm: 
therefore  the  Judgment  must  be  for  the  Defendant. 

Cur.  adv.  vult. 

(b)  Crc.  EL  z66. 
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On  this  day  Gibbs,  C.  J.  delivered  the  judgment  of  181  iT. 
the  Court.  First,  it  is  objected,  that  on  the  plea  ofnoti 
esi  factum^  the  instrument  introduced  does  not  appear 
to  be  such  a  deed  as  is  stated  by  the  Plaintiffs.  The 
next  objection  is  this ;  it  is  said  that  HiU  and  his  \9\{k 
had  nothing  in  the  premises,  yet  they  are  averred  to 
demise;  but  we  must  look  to  another  alTegation  in 
die  title,  which  stands  uncontradicted.  The  Plaintifis 
state,  that  Thomas  KnacksUme  the  elder  was  seised' 
in  fee  dt  the  premises,  that  on  his-  death,  by  the 
custom  of  gavellcind,  they  descended,  as  to  one  moiety^ 
to.  his  wife,  for  her  life,  and  as  to  the  other,  to  his 
sons,  Thomas  and  Francis ;  that  the  widow  lost  her 
moiety  by  her  marriage;  and  that  the  estate  thereby 
came  to  the  KnackstoneSf  who  suffered  her  to  remain  in 
ptissession :  they  thus  deduce  a  clear  title  in  Tkomas  and 
Francis  Knackstone  to  the  whol^;  and  I  think*  they 
might  have  stopped  there ;  but  they  aver,  that  Hill 
and  wife  had  no  title;  this,  I  think,  is  only  an  avermc^nt 
that  they  acquired  no  other  title.  If  it  be  understood 
in  any  other  sense,  the  issue  taken  thereon  appears  to 
be  ap  issue  bf  law,  and  so  is  immaterial;  but  if  taken 
as  a-  denial  of  the  allegation  that  no  estate  in  the 
premises  came  by  any  other  conveyance  to  the  Hillsy 
then  it  was  incumbent  on  the  Defendant  to  prove  that 
such  estate  did  come;  for,,  inasmuch  as  that  is  a  nega- 
tive averment,  it  could  not  be  proved  by  the  Plain- 
tiff, but  if  at  all  to  be  proved,  it  was  to  be  proved  by 
the  Defendant.  We  think  therefore,  that  the  Plaintifli 
have  not  failed  in  making  out  their  case  in  proo(  and 
therefore  both  the  rules,  as  well  that  for  a  new  triaU 
at  the  rule  in  arrest  of  judgment,  must  be 

Diicbaiged* 
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Jme^o.  Thompson  v.  Baown. 

neFhiMiir  n^'HIS  was  aa  action  of  coYenant    The  declaratioa 

covofotcd  ^    stated  that  by  indenture  between  the  Pbuadff  and 

^!^i^Te  ^«  Defendant,  the  Plaintiff,  who  was  master  of  the 

from  the  brig  Fortihidei  covenanted  with  the  fir^ghter  and  hia 

'^^^^^^^  assigns,  that  the  vessel  being  then  tight  and  propedy 

rmharfOttt  fittod  for  the  voyage,  the  master  should  immediatd; 

Jfo%«»  St-  receive  on  board  in  Lofubm^  from  the  freighter,  sudi 

as  tbodd  be  gP^  ^  ^  migl^t  think  fit  to  load,  and  therewith 

crdcredby  the  proceed  direct  to  Gibraltar,  where  being  arrived,  and 

^^^1»  ready  to  deliver  the  oargp^  he  the  master  would  give 

rtthar»  s  immediate  notice  thereof  to  the  frel^ter's  s^^enta  or 

^^^^^^^^  assigns  there,,  and  make  a  true  delivery  of  the  cargo, 

CttTKOi  sod 

therewith  tiil  Agreeably  to  bills  of  lading;  and  having  completed  tl^ 
direct  to  £m-  delivery  of  the  outward  cargp,  and  being  again  ready 
nuikeme  d^  tp  load^  the  master  would  receive  on.  board  fitim  the 
liyery  of  it  s  «g^nts  or  assigns  of  the  freighter  at  GibrmUar,  or  at 
and  the  Malaga,  Cadiz^  or  SeviUe,  as  should  be  ordered  by  the 

^rraanted  to  freighter's  agents  or  assigns  at  GibraUar,  such  other 
pay  for  the  goods  as  they  might  think  fit  to  load;  and  hav'u^  re- 
▼1^  f  ^  ceived  the  homeward  cargo  on  board,  therewith  should 
^yageoutand  sail  direct  to  London,  where  being  arrived  and  ready 
h^ssolf  to  deliver  the  homeward  cargo,  he  the  master  would 
deariog  out.  P^®  immediate  notice  thereof  to  the  freighter,  his 
wards,  xoo^  at  agents,  or  assigns,  and  make  a  right  and  true  ddivery 
^ttY^S!t  ^^*^^»  agreeably  to  bills  of  lading^  and,  such  deliveiy 
rsndiieisi  cash  being  completed,  end  the  intended  voyage;  the  act  of 

ondiedefivery  q^^  ^^  j^j^g^g  enemies,  restraint  of  princes,  niler% 

of  the  home* 

wild  cargo  in  JU«i9iff  and  the  <Hher  moiety  by  a  biU  at  tw«  inonths  firam  thec^^ 

of  the  said  delivery.  The  Plaintifi;  m  pursuance  of  directions  from  the  freigfata^s  agent 

at  Of^f^or,  sailid  tn  Qtisa-for  a  cargo,  the  freighter's  agent  at  Gn^ 

goto  Seville  for  a  caigo;  the  frdghter's  agent  at  Sevilie  loaded  a  homeward  cargo, 

and  directed  him  to  proceed  to  Liverpooh  where  he  delivered»  and  the  freighter  re- 

oehred  the  caigo.    Held  that  the  Plaintiff  could  not,  in  an  action  of  covenant  oo  the 

charter-partyt  averring  the  sabstituted  voyage,  mover  the  fre^ht  ooveoamed  to  be 

paid  on  the  delivery  in  Lwdom 

II  fire. 
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ArCf  and  all  dangers  and  accidento  of  the  8ea%  rivers,     ^  1817- 
and  navigation^  excq^tcd;   and    the  master  diereby 
agreed  that  the  vessel  should  lie  in  the  port  o(  London 
for  receiving  the  outward  cargo^  and  at  GibraUar  for 
delivering  the  same,  and  there^  or  at  Malaga^  CadiZf 
or  Seville^  for  receiving  the  homeward  caigo,  and  in^ 
London  for  delivering  the  same,  sixty  running  days  in 
the  whole,  to  commence  from  the  day  on  which  the 
vessel  should  be  entered  outward  at  the  Custom  House 
in  Che  port  of  London,  and  ready  to  receive  the  said 
outward  cargo,  to  cease  on  her  being  dispatched  there* 
with,  re-commence  on  her  arrival  at  GibraUar  afore- 
said, being  admitted  to  pratique,  ready  to  deliver,  and 
notice  thereof  being  given  as  aforesaid ;  to  cease  in  the 
event  of  her  beipg  dispatched  from  thence  to  another 
port,  and  recommence  on  hej:  arrival  at  such  other 
port,  and  being  ready  to  load ;  to  cease  again  on  her 
being    dispatched    with    the   homeward  cargo,  and 
finally  recommence  on  her  arrival  and  being  reported, 
inward  at  the  custom-house  in  the  port  oH  London  $  in 
consideration  whereof,  the  freighter  thereby  covenanted 
with  the  master,  tliat  he^  the  freighter,  his  agents,  or 
assigns,  would  at  his  or  their  costs  send  the  outward 
cargo  alongside  the  vessel  in  the  port  of  London,  and 
receive  the  same  from  alongside  her  at  GibraUar,  also 
give  die  orders  relative  to  the  vessels  port  for  loading 
the  homeward  cargo^  and,  at  Gibraltar,  or  at  Malqga^ 
Cadiz,  or  Seville,  at  his  or  their  own  costs,  send  alcfig- 
aide  the  vessel  the  homeward  cargo^  and  receive  the  same 
from  alongside  her  in.  London,  within  the  days  therein^ 
before  limited  for  those  purposes,  or  days  of  demurrage' 
thereinafter  granted.;  andalso  would  pay  to  the  isaster 
or  his  assigns,  for  thefreigbt  of  thevessdi»r  thew^age 
both  out  and  home»  5S^  ^^^  5  percent*,  primage 
thereon;  and  a  gjcatuity  to  the  master  of  76Ljs^;  gad 
that  the  frcigK  ptmagei  and  gntoi^  sheotd  be  paiil 
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as  follows,  viz.:  200/.  in   cash  forthwith  on  the  day' 
the  said  vessel  should  be  cleared  outward  at  the  custom 
house  of  London  i  100/.  in  cash  forthwith  on  dditery 
of  the  outward  cargo  at  Gibraltar,  i|t  the  then  current 
rate  of  exchange ;  one  equal  moiety  or  half  part  of  the 
remainder  in  cash  forthwith  on  delivery  of  the  home- 
ward cargo  in  Londony  and  the  residue  thereof  Ui  he 
paid  by  a  bill  or  bills  to  be  drawn  upon,  and  accepted 
by  the  firm  of  McCarthy  and  Braanij  payable  in  London 
at    two   months    from     the  completion   of   the  said 
delivery;  moreover,  the  master  thereby  agreed  that  the 
freighter,  his  agents,  or  assigns,  might  keep  the  vessel 
on  demurrage  at  her  ports  or  places  of  loading  and 
unloading  10  running  days  in  the  whole,  over  and 
above  the  lay  days,  on  paying  5/.  5s.  sterling  per  day ; 
and  the  Plaintiff'  averred  that  the  vessel  at  the  time  of 
making  the  charter-party  was  tight,  and  properly  fitted 
for  the  voyage,  that  the  master  immediately  received 
on  board  in  fjondon  ftom  th^  freighter,  such  goods  as 
he  thought  fit  to  load,  and  therewith  sailed  to  GiA- 
rallar,  and  arrived  there  with  the  outward  cai^go^  and" 
gaVe  immediate  notice  thereof  in  wridng  to  the  agents 
or  assigns  of  the  freighter  there,  and  made  true  de- 
livery  of  the  cargo  agreeably  to  bills  of  lading  which 
were  signed  for   the  same ;  and  afterwards  completed 
tlie  delivery  of  the  outward  cargo ;  and  the  vessel  being 
again  ready  to  load, '  the  master  being  then  and  there 
willing  and  ready  to  receive  on  board  her  firom  the 
agents  or  assigns  oi  the  fi^ighter  at  Gibraltary  or  at 
Malaga^  Cadiz,  or  ISeviUe,  as  should  be  ordered  by  the 
said  agents  or  assigiiis  vti  Gibraltar,  such  other  goods  as 
the  said  agente  or  assigns  might  think  fit  to  knd,  he 
the  master  was  afterwards,  At  Gibraltar  aforesaid,  o»- 
dered  and  directed:  by  the  agents  of  the  fighter  at 
GibraUary  to  vfit  one  AIcMmder  Farquharstm,  the  agent 
oi!  the  ficeigkler  at  Gibraliar  in  that  behalf  duly  ait- 

thoiJzed 


IN  THE  Fifty-seventh  Year  op  GEORGE  III.  6551 

tborized  and  empowered,  to  proceed  from  Gibraltar  to- 
CadiZf  for  the  purpose  of  there  receiving  on  board  an 
homeward  cargo ;  and  aFterwards^  in  consequence  of 
and  in  obedience  to  such  orders  and  directions,  set  sail 
in  and  with  the  vessel  from  Gibraltar  for  Cadizy  and, 
arrived  there,  gave  notice  of  such  his  arrival  at  Cadiz 
to  the  agents  of  the  freighter,,  and  was  willing  to  have 
received  on  board  the  vessel  from  the  agents  or  assigns 
of  the  freighter  at  Cadiz,  Buch  other  goods  as  the  last- 
mentioned  agents  or  assigns  might  think  fit  to  load, 
whereof  the  freighter's  agents  or  assigns  at  Cadiz  had 
notice ;  and  he  further  averred,  that  he  remained  at 
Cadiz  in  such  readiness  for  a  long  time ;  that  the 
fi'eighter's  agents  or  assigns  at  Cadiz  did  not  think  fit 
to  put  on  board  the  ship  at  Cadiz  any  goods,  but  aiier 
his  arrival  with  the  vessel  at  Cadiz,  and  after  he  had 
Oontinued  there  with  her  in  readiness  as  aforesaid,  he 
was  ordered  and  directed  by  the  freighter's  agents  at 
Cadiz,  to  wit,  the  firm  of  Strange  ^  and  Co.,  the 
ft^hter^s  agents  at  Cadiz  in  that  behalf  duly  author* 
iacd  and  empowered,  to  proceed  with  the  vessel  with^ 
oot  delay  to  Seville,  and  there '  to  receive  from  the 
agents  of  the  charterer  a  flill  cargo  of  lawful  goods 
as  might  be  tendered  him  by  the  last  mentioned  agents, 
and -to  do  with  the  same  in  the  manner  provided  for 
by  tbe  charterer,  with  the  exception  that  the  port  of 
delivery  of  the  last  mentioned  cargo  should  be  Lvoer^ 
pool  and  not  London;  and  the  Plaintiff  averred  that  in 
pursuance  of  the  orders  so  received  by  him  from  the 
freighter's  agents  at  Cadiz,  he  afterwards,  and  with 
all  due  speed,  sailed  with  the  vessel  from  Cadiz  for 
'  SemUe,  arrived,  and  gave  immediate  notice  thereof  to 
the  iVeighter's  agents  or  assigns  there,  and  there  re** 
eeived  on  board  the  vessel  from  the  freighter's  agents 
or  assigns  at  SmUe,  sudi  goods  as  the  freighter's  last- 
Bienticmed  agants- or  asiigns  thought  fit  to  load^  and 

were 
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were  tendered  to  him ;  and  the  vessel  having  received 
that  homewa^  cargo  on  boardi  immediately  sailed  fW>m 
Seville^  and  relumed  therewith  direct  to  UverpoO^ 
being  the  port  appointed  and  substituted  for  the  port 
of  London  as  the  port  of  delivery  of  and  for  the  home- 
ward   cargo^    arrived  with  the  homeward  cai^  at 
Uverpoolf  and  was  ready  to  deliver  it»  g^ve  imme- 
diate notice  of  his  arrival  at  Liverpool^  and  of  his 
readiness    to  deliver  the  homeward    cargo^   to   the 
freighter's  agents  or  assigns  at  Liverpool^  and  made  a 
true  delivery  tfiereof  at  Liverpool  agreeably  to  the 
bills  of  lading  which  weresigoed  for  the  same;  and  the 
liomeward  cargo  was  ther^  at  Liverpool^  received  by 
the  freighter's  agents  or  assigns:  that  such  delivery  of 
the  homeward  cargo  was  completed  at  Ldvarpooi^  and 
so  the  voyage  was  ended»  according  to  the  form  and 
efiect  of  the  charter-par^;  whereof  the  Defendant  had 
notice ;  and  the  Plaintiff  forther  averred  that  he  would 
have  made  a  true  delivery  of  the  homeward  caijpo  in 
the  port  of  London^  if  he  had  not  so  been  ordered  and 
directed  by  the  freighter's  agents  or  assigns,  at  Cadiz 
to  proceed  therewith,  to  Hoerpool^  and  if  Liverpool  had 
not  been  substituted  by  the  freighter's  agents  or  asagna 
as  the  port  of  delivery  of  the  last  mentioned  cai^ 
instead    of  London  /    and   although    the     Plaintiff 
had  truly  performed  the  charter-party  in  all  things 
therein  contained  on  his  behalf  yet,  protesting  that  the 
Defoidant.  had  not  performed  any  thing  in  the  char- 
ter-party contained  in  his  behalf  he  averred  a  breach 
in  the  nonpayment  of  the  sum.  of  550/L  for  the  freijgfat 
of  the  vessel  for  the  said  voyagie  both  out  and  home, 
with  primage  and  gcatuity  to  the  master^  contrary  to 
the  form  and  eflEect  of  the    charter-party,  and  the 
covenant  of  the  Defendant  in.  that  behalf  tfaer^n  eeo- 
taiaed.     He  alsa  averred  a  breach  for    \6  dajs^  de» 
miHrrage  at  SmOe  and  Liverpool^  which   waa  w  aa 

afore- 
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aforesaid  appointed  and  snbstitated  as  the  port  of  de* 
lively  of  the  homeward  cargo,  for  and  instead  ofLon* 
don.  The  Defendant,  after  craving  (yer^  demurred 
generally  tathb  declaration* 

Bnt  Seijt.  on  a  former  day  in  this  term  contended, 
in  support  of  this  demurrer,  that, .  inasmuch  as  the 
charter-party  gave  no  discretion  to  the  freighter's 
agents  at  GibraUar^  Cadix^  or  SeoiUe^  to  substitute 
Liverpool  for  London  as  the  port  ci  delivery,  bnt 
was  confined  to  the  directions,  whether  the  ship 
should  receive  her  homeward  cargo  at  Gibraltar^ 
or  at  MalagMf  CadiZf  or  Seville^  the  voyage  to 
Ldverpool  and  delivery  of  the  cargo  there  was  no 
performance  of  any  covenant  contained  in  this  charter- 
party  ;  and  however  the  Plaintiff  might  be  entided  to  a 
remedy  in  some  other  form  of  action,  an  action  of  cove- 
nant on  this  instrument  could  not  be  maintained,  to 
recover  a  compensation  for  this  service.  It  is  not 
shewn  on  the  declaration  that  the  substituted  voyage  is 
brought  within  the  scope  of  the  duties  which  the  master 
by  that  charter-party  takes  on  himself.  The  one  voyage 
«ould  not  be  substituted  for  the  other  by  parol,  so  as 
to  engraft  it  upon  the  same  contract.  It  is  a  maxim, 
wmmquodque  dissolxd  eodem  ligamine  quo  b'gatwv  It 
would,  perhaps  be  contended,  that  even  if  the  De- 
fendant could  before  breach  dispense  with  the  Plaintiff's 
performance  of  his  original  contract  to  take  the  home- 
ward bound  cargo  to  London^  yet  that  he  could  not 
thereby  discharge  himself  from  his  own  obligation  to 
pay  the  freight  covenanted ;  but  in  that  case  the  Plain- 
tiff, in  order  to  entitle  himself  to  recover,  must,  on  the 
covenant,  shew  either  that  he  has  performed  the  voyage 
covenanted,  or,  at  least,  that  he  has  done  all  which  was 
in  his  power  to  do,  and  was  prevented  from  doing  fiie 
residue  by  the  act  of  the  covenantee:  if  the  Plaintiff 
bad  here  shewn  that  he  did  all  in  his  power  to  deliver 

the 
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1B17«  tbe  Oftrgo  in  Londcn^  aad  was  prevented  thertfrom  bj 
the  act  of  the  Defendant,  be  might  have  properiy 
averred  a  breach  of  the  Defendant's  oovenant  Co 
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BroWk.  ploy  the  vessel  in  bringing  a  cargo  to  Lbndan^  and  to 
pay  freight  for  the  same  ;  but  he  does  not  dedare  on 
diat  engagement,  but  on  a  supposed  substituted  oon- 
tract  to  carry  to  Idverpoaiy  for  which  no  covenant 
esusts,  either  in  the  charter-party,  by  relation  to  liitiire 
*  orders  therein  contemplated  to  be  afterwards  given,  or 
in  any  subsequent  instrument:  if,  indeed,  any  such 
subsequent  deed  were  in  existence^  it  would'  be  incomp 
bent  on  the  Plaintiff  to  declare  thereon,  whereto  the 
first  charter-party  would  then  become  mere  induo&* 
•ment.  If  the  PiaintiiF,  after-  delivering  bis  cargo  al 
Liverpool^  bad  proceeded  to  Londoriy  and  .dedared  jbr 
the  freight  to  London^  averring  a  dispensation  by  tbe 
Defendant  of  carrying  it  further.  iix9a\  Idverfio^  HaX 
action  might  possibly  have  been  sustained,  but  this 
declaration,  which  founds  itself  on  tbe  petfiffmance  of 
a  wholly  new  bargain,  not  made  under  sea),  and  nadas 
from  it  the  conclusion  of  law  which  would  have  resulted 
fi*om  the  performance  of  the  voyage  covenanted,  is 
misconceived.  In  Wordey  v.  Wood  (a)  Lord  Kn^^on 
.  C.  J.  lays  down  the  doctrine  much  more  strongly  dian 
•is  necessary  for  this  case.  <<  If  there  be  a  conditioA 
precedent,  to  do  an  impossible  thing,  tiie  obt^ation 
becomes  single ;  but  however  improbable  ihe  thing  aa^ 
be,  it  must  be  complied  with,  .or  the  right  which  was 
to  attach  on  its  being  performed,  does  not  vest.  If 
the  condition  be  that  A»  shall  enfeoff  U.,  and  A.  do  all 
in  his  power  to  perform  the  condition,  and  B.  will  not 
receive  livery  of  seisin,  yet,  from  the  time  of  Lord 
Q^e  to  the  present  mcunent,  it  has  not  been  doubted, 
but  that  the  right  which  was  to  depend  on  the  perform- 
ance of  that  condition,  did  not  arise/'    In  Glazebrook  v. 

(a)  iT.R,  719. 
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Woodrcno  (a),  it  was  atteinpfted  to  argue,  that «  cove- 
nant to  pay  the  purcbaae-nioney  for  the  assignment  of 
a  school,  was  independent  of  the  correlative  covenant 
to  convey  the  school ;  but  the  Court  held,  that,  accord- 
ing to  the  cases  of  Kingston  v.  Preston  (&),  and  Jones  v. 
BarkUy  (e?),  the  conv^ance  must  be  tendered  before 
the  price  could  be  exacted.  So  here,  the. Plaintiff  was 
to  return  to  London^  and  there  deliver  his  cargo,  and 
until  he  shall  have  done  it,  he  is  not  entitled  to  recover 
ids  compensation  on  this  covenant '  In  Lancashire  v. 
RiUingworth  {d\  HoUCJ.Htms  lays,  down  the  rule: 
<*  The  reason  of  all  those  cases,  is,  that  when  the  Plain- 
tiff himself  is  to  do  an  act,  and  that  act  is  not  done,  he 
pnght  to  shew  to  the  Court  that  he  had  done  every 
thing  that  was  in  his  power.''  That  was  an  action-  on 
ji  covenant  to  transfer  stock,  and  the  Plaintiff  alleged 
,tliathewas  ready,  and  offered  to  make  the  transfer, 
but  that  the  JDefendant  was  not  willing  to  accept  it ;  it 
was  urged  that  the  allegation  of  his  unwillingness  wa^ 
juifficient,  and  that  the  Plaintiff  had  done  all  he  could 
do;  but  the  Court  held,  that  he  ought  to  have  averred 
an  iictual  tender,  and  a  positive  refusal  by  the  De- 
fendant. Smith  V.  Wilson  {e\  too,  is  a  much  istronger  case 
than  this,  for  the  declaration  therein  averred  an  actual 
dispensation  with  the  voyage,  yet  the  Court  held^  that, 
^  as  the  ship  had  never  arrived  at  her  destined  port, 
within  the  terms  of  the  charter-party,  the  freight 
claimed  in  the  declaration  never  became  demandable 
by  law ;"  and  they  recognized  the  case  of  Cook  v.  Jen- 
nings (J')f  where  it  was  decided,  that  upon  a  covenant 
to  ^^  pay  freight  at  seven  pounds  per  standard  hundred 
for  deals  delivered  in  Liverpool^'*  the  Pldintifl^  aver- 
ring a  shipwreck,  and  the  consequent  landing  of  the 
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1817*       4mrgo  in  the  course  ntniie  yoftge^  mSL  ifuft  the^'^e- 
fndalii  dier«  MoefMlMid  Jledt,  mA^wdUt  tbenrlbirtii 
own  1116^  wMiMlt  eiftfUfA  to  trover  n 0i§ lit ply9  ffnriif^ 
Baomr. 


-  'KxKjf Xan  Setjt*  ctMm^  cottMidw^  thfl^  Muutigh  Vk 
Plaintiff  had  not^dle^  diit  he  had  t»lfrid^^  fiDif*»- 
ward  <9i^  XxiLoiMak^  yet  thatlie  bad  niteged  a  tcasoni 
on  the  Ace  df  fK^  r^cofdy  which'  was  n  tnffi^ent  excase 
for  not  goo)^  to  JLdUdbfi,  and  'e^Oilljr  aiCltMMa^tD 
hia^ntghfasif  hehedgone  flfither.  IntMtT.JB^ 
fi6i|gVy  ittid  WbfjE^  V*  rl^k)Sf  libra  Ktuj^o^  uMitioc 
hiid  teen  Bit9*9tated|  fca-thftre  A  w^  a*^rtfiniger^  whodb 
MiiMSt'^  the '  reoHhi^t'if.  tmaertooK  V5  lAtaaciy'  not 
if  it  be  the  act  of  The  Defendant  Afiat^reventr^ 
Flaintiff'f  perfbimanoey  the  eiRict^s  AHMnt*~'fii  AfiM 
▼•  ITibmi  nil  that  the  PlatetHT  coiildsA^  wnb,  fotAk 
eeitain  remote  steps  which  in^ht  pnt  him  m  s^ayto  p^*  i 

iom;  hut  Lord  iSUenbartmgh.  C.  J.  retfaHceff/  iife'l^lurf  | 

efMt  Of  ptiVNyi  iiianee  did'  'not  dtpeiilrUf/dirtlle  nant^  | 

ti^  but  on^dM  a)et^  God,  fta,  and  che^rttnose  ofhl^  I 

c«dea«onrs  was  tlKMrelbre  only  aWyluwiiaa  ^iftiiii-'  ' 

anoe»  nttdconld  notentiAe  himto  reco^ft'?  Ulteiffdi^ 
that  ease  is  not  rdarant.    In  Cdnk  v.  t)ettM^,'^J9Mb^ 
rmte  J.  fondshes  the  PhdncMT  wiA  a-Mbijillle  ansM"         | 
to  dia  alignment  dra^imfiH>mfl'^f>s67  heSE^- 

senw  that  ^4b»  Phdntffl^  is  tiot  entlHtf'loMftdr^MI^ 
freight  tiAterir  he'peHbrm  the  whdtf^byagef  eitept  m  ] 
cases  ^ere  the  owner  of  die  gbods  '|)refente  fahli;  ndr 
is  be  endded  to  fteight  pro  ratd,  unfess  ^uMR^ih  iMr 
agraeuMUt**^  To  adapt  die  s^tie  dftcfritie'to  tke'pf^ 
sent  case:  dils  is  not  a  ntew  iKiy^^  it  fi  1iilEf5{iphig 
short  at  Liverpoelj  instead  ofgobg  xM  to  fyUb^ ;  hat 
if  the  shipper  accepts  the  goods  at  Liverpool^  he  ren- 
ders it  unneoessarf  to  cany  dieoi  on  to  Zmdbn:    'Ho- 
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ikam  ▼.  2Xr  Easi  IftiSa  Company  {a) :  Aut  was  the 
ciie  of  a  yejfjt  fitnn  London  to  Jiidiui  and  back 
to  London.  Oh  tbe  homeward  voyage  the  ship  sunk 
an  Margdb^  Ale  Bad  Mia  Company's  terranta  went 
to  the  spot  Had  Sahed  up  a  part  of  the  cargo,  which 
wiis  pepper,  and  rendered  it  mail^table.  The  ship 
was  weighed  up  and  arrived  at  London  with  a  small 
fUrt  of  the  cargo  on  botarA.  In  an  action  brought  on 
fiitir  feigned  issues  to  try  whether  freight  were  doe,  the 
charter-party  appeared  to  contahi  #  dbuse  that  freight 
was  to  be  paid  only  if  the  ship  performed  her  voyage 
abd  arrired  at  London  in  sc^fety,  and  not  otherwise* 
And  by  another  clanse  it  was  provided  that,  in  case 
die  Aip  did  not  arrtye  in  safety  in  the  Thames^  and 
liiere  make  A  ri|ght  delivery  of  the  whole  and  entii^ 
diigo,  die  CoBipanjr  should  not  be  Kable  to  pay  any  of 
the  ^ms  of  money  dierein  before  agreed  to  be  paid  for 
freij^t  and  diemum^  Lord  Mansfietd  C.  3.^  had 
BO  doubt,  but  that  if  the  ddivery  at  MdrgaU  was,  in 
the  ooQtemplatifm  of  the  partie%  si^Mtitttted  fer  a  de* 
fiveiy  it  London^  it  might  have  been  averred  in  an 
acBon  of  covenant,  becMise  there  can  be  no  material 
ftct  in  a  cause,  which  nay  not  be  put  upon  record^  or 
given  in  evidence  on  the  general  issue,"  And  SuBerJ. 
aay%  **There  could  have  been  no  doubt  on  the  subject  of 
die  first  issuer  if  the  piarties  had  gone  on  in  the  usual 
w$jf  by  an  action  of  covenant  on  the  charter-party, 
if  an  act  und^taken  to  be  done  is  dispensed  with  by 
<he  other  party,  it  is  sufficient  so  to  state  it  on  the  re- 
coird;  tipedtl  pleading  being  nothing  but  a  bare  nar- 
fritlon^  6(  facta  in  a  legal  form.'*  That  case  is  scarcely 
dirtlhigiiidkable  from  the  present  case^  except  that  the 
latMr  is  di*  atvonger.    SH^pord  v.  De  Bemsdes  (£),  the 
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apd  therf  apglj  to  thg,  Peft^p^iir'f  ^i^gqyt  far  <Kd|rf 
^I^er  he  was  tp  deUYe¥,«^ft,.c^i|;i^,th(^py5,  ort^nmqd 
to  Si*  lAfctTt^  GtCadiz^^mSi  ,|hat  he  woold  make  tipe 
<ieliTery  pf  (he  carg9  ^gireet^Uj^tiQ  billa  of  ladiq^  .,He 
i^as  there  directed  by.  P^endant's  >9gwt,t9  gp.oD 
XoCqdizy  and  was  .thereby  pr^yen.ted.  from  deliTeri^g 
his  cargo  to  the.  Defendants  agents,  a^  T^qtigipfs  .iff 
St.  JLucar'yV^  cjonformity  to  tjbe  bills  of  Ja^ipg;  aad.lie 
deUyered  |iis  cargo  at  Cadu^  agreeably  to  the  prdeigi  of 
ttif  jDefendanrs  agents.  ^  A'ni^  ^tjKraa  urg^  the  Plaintiff 
bad^no  right  at  ^aU^^tq  deliver  the  j^^ods  .at  Cad^ 
Cadiz  ^x\/oi  being  mentioned  in  the  bi%  of  lading,  and 
that  his  act  laidliiin  undp  the  nec^Esi^  of  den^djfig 
the  freight  of  the  consignee  at  the  place ;  bu^lhe  Coiurt 
hel^  the.  contrary.^.  It  is  needless  to  cite  Jbiies  t. 
BarkUu  ^d  other  similar  cases.  Where  the  dhaiteiaer 
insbts  OQ  the  master*^  goinjg  to  Xivorppc^  instep.  |yf 
JLandoHy  furdy  this  is  a  disfi^nsation* 

.   Best  in  r^pty.     Tlie  Defendant  ai;^ment  remaiiis 
.unshal;:en.^  The  Defendant  does  not  contend  that  the 
Plaintifi^allci^es  ^b^  done  tjh^  tiding  ,arvc(iantQd:  the 
argument  is  this,  t)bie  Plainfiff  ynay  have  done  a  ^b^ 
which  en titl^  ^!°li,,^^  another  action,  he  has  not  done 
the  act  whiqn  entitles  bip' to  this  actloxL  .^tie  avei^'itl^ 
he  has  performed,  with  the  ezceptron  ^at  lAverppol 
aild  not  iMdari  is  the  poet  of  delivery-,   ^e  onJy 
agents  mentioned  m  the  charter-par^  ^e  the  agents 
at  fefAroT/ar ;  JAey'majr  order  the^  masfer  fo  tosii  at 
GibraUm-^  Malaga^  SevtUey  or  Caiiz^  but  the  c^aiia^ 
party  notices^  no  agent  aPtCSs^fij;  or  Seville  m&miBsA  to 
send  £he  Vessel  forward  from  thence ;.  and  ^ven  if  It 
majr  be  considered  tHat  .an^  all^tiaa  that  this  was 
done  bfr  the  agent  is  e^jvalent  to  an  all^tioii^t^ 
it  udoiie  by  t^he^  Plaint^  whick  is  highly 

qaestionable 
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qoMioBiAilei  yet  under  a  parol  dhr^ctidb^eii  by  the 
MufntiiT  m  eontravention  of  the  cfaBner-party,  the 
i*^  ^Paction  here  insisted  on  doeb  riot  arise.  The 
Plaintiff  himspeTf  could  not  under  t^iis  contract  Wnil 
the  Atp  ft)  two  of  the- three  plac^  onljr  to  one:  he 
sende  her  to 'Gzitz,  and  ther^  a  person  who  could 
iave  BO  right  80  to  do^  tehds  her^6n  to  S^ifc, '  an^ 
thence  to  Zdverpoot^  ahd  after  this  alfegatiori/t^e 
I'lalntifl^  concludes  his  declai^OilwUh  the  erroneous 
inferwce^  ^  ahd  so  die  Tlaihtiff  has  perforin^  Ibe 
v^byage.*"*  .Tlte*  Haintiff*s  counsel- hJas"  argued  fti^t 
,  LtterptKl  was  ftn  uie  course'of  the  voyage  Yrofn5i?t«?fe 
^  to  London^  but  tbe  fact  is  riot  so:  JLiverp6ot"\s^  ihojre 
^distant  from  Sevitte  than  2xw^,  and  is  not'ifi  the 
course  of  the  voyi^.  It  h|»"b^ri  supposed  that 
the  doctrine  cit^d  from  So.^AIk  ia  sia^  by  Lord 
Kenyon  in  a  manner  more  favourable  to  the  Plaintiff  in 
Cboi  tJ  Jennings  than  it  is  in'  tTorsley  v.  fVoodj  because 
ai  the  farmer  he  notices  the  ezoepfion  of  a  frUfiitradoh 
igr  the  act  of  the  covenaotee^,^  Bat^  to  eoi^bla  the 
Haintiff  to  recover,  t&at'  frustratiqjn  "juiist  di3tincily 
appear  to  be  by  the  act  of  the  covenantee.'  The  one 
report  and  the  other  ,are '  equally  favourable  to  ttie 
I)efendant*s  argvmait.  It  is  said  there  was  only  an 
endeavour,  but  there  was  an  offer  to  go  the  voyage. 
In  the^ase  otHotXam  vJ  Tie  £ast  India  Qmgxmfg  it  k 
clear  that  the  goods  were  taken  pat  by  the  owja^^nud 
carried  to  London^  and  the  Vesfd  itself  wa^  got  up  and 
carri^  %o  t/mdon :  the  owner  antloipate^  tiia-ahip» 
aad  takes  the  good%  and  carhes  them  liimselt  Att 
even  if  that  case  be  considered  as  decided  on  the  sub- 
stitution of  anoth^  contract,  yet  it  was  in  the  loose 
form  of  a  ftagned  issue,  riot  ^n  action  of  covenant, 
and  what' Iiord  illbiti^fG^  tsABuUer  say,  werecKier 
dichi^  and  not  a  decision ;,  and, subsequent  ca^es,  too, 
prtf^  that  a  plaintiff  must  declare  on  thenew  baiigain ; 
Yy  2  but 


(S67 


J8I7. 


Browk. 


668  mm  «  7l^^l7rJEfi^^ 

but  f4npr€afe,J.  jfi^^J^f^  MCixJ^y.Jpmi^p^  tfist  a 
fabstitQtkin  .i«  .a  n^yr  .:^^ps^enL  In,  the  ^aae  <rf 
jSJlipAa^v.J%.B<raf^  by  tbe 

ql^mrMBK^cty  Ufgpt^  ^^todiz^^s^  ^r  gpi»g  was  tbere- 
fi»r^4t  j^rfennapoei  and  the^^asa  i«  dissimilar.  The 
DefoidamteTelied  onitha  dixeraitjir  between  the  bifls  af 
lading  and  tbe^d^ii^t  bvt  tfie  chacter-pai^  war- 
ranfed  thAt  vqyijge^  Herertbe  charter-party  doei  noi 
warsant  Ui^^qyag?.r  The  Pbintiff  is  to  ba  {lud  hk 
fnif^-in  Lafdm^  pi  hiflf  ^  tW9  mopths  .from  ^ 
d^ery.  ^  his.ca)rgpT.]i^;2;ofidofi..f  How  am  the 
Hwitiff.  00  likif  iinap  of  aetioQ  antitle  Usadf  t^ 
thaiiaMUl?.'  /--.  ^ 

.'V.  »"-'.''.'•••  \  •'-;    :     :  i'i  .  ■     ^    .  ^^-  ^wftv  iwft. 

Qi9iia.  i(^  J.:  Ao^fYdeHnqed.  tb^  j^idgmeiit  oT  thf 
Cknu^l,  Thiaiiii,aQ-acti90,Qrpo««Qam  a  chartea- 
paiij  %.irf»ght;  aiid  tl^  d^Iaratioo  etates,  that  by  a 
chivtafv^arlgr  IBf^  .b^^^  ^^  Phantifl^  jnaster  of 
Iba,  lirig.  ISwtite^r* ..and',  the  Qa^endui^  .  tbe  mmtmc 
oqaapwtad  4i#t  4he  yep^.be^  iigbl  an) 

stevnc^  sbonjlftl  Jfnin^^  ap<^  *f^^.^  ^^*'4 

at  Um^ifin^^t^^  all  sachrgqods  as  the 

fir^^^^ter  liif)^  oot  expiiei^,wL«t  ^  oodd 

rei^iopi^  i^^t  ^^^4*  iininedi«ftely  sol .  for  jSfi2fai&ar, 
Hchara  the ,  said,  maf^  '0ly>iild.  make  a  rig^t  and  trae 
deUtaiy^  aq^  harip^.d^iYan^t!  and  befng  ipga^ 
to  |o^  ^0^^^  ^^l^^l*^^  GibrolUtr  or  at  J|Sa^^ 
(f  fMii^  i^r  &)c9iKr>  <as  kbwid  ^  P^ere^  b^  die  ^r^^ters 
a§(«^i ,itf  /3fi^^*^  ail  ani* j^i '^ihp^f^ 
of  tho.^raig^fat  Qimtt^  ib Wd  tbvi^ 
;a]^pnmed»  wind  ^d  weiith^  periaittii]^  udj^m 
j^n^  to  Ibe.poit  of  i^ib?^  whm  b^bg  ^rrii^^W 
jtrould  raf4»^  n  tri^  deUyei^  theireof. "  The.declaniti^i 
tJi^Q^slI^  ip^eir  ««^?iH^^  pf  the  cWtw^^ 

...»  ^  ..'  would 
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#ott}d  vrett  atad  truly  pny  or  esose  to  be  paid  to  die       1B17. 
said  master  for  the  voyage  oot  and  home  6B<X.9  vith  '  i^aSmwi 
51.  per  cent,  primage,  afid  a  gmtoity ;  Aat  tOOl^  one         ^   ^ 
part  of  that  sum,  was  to  be  paid  on  clearing  outwards^      BriBwii, 
2WL  on  deKvery  of  the  outward  bound  cai^  «t 
GibraUari  one  eqmd  moiety  of  the  residue  was  to  be 
paid  in  cash  forthwith,  on  the  dietivery  of  the  home- 
ward cargo  in  the  port  of  London^  and  the  residue  by  a 
bin  on  Macartt^BXiA  B^^niDii)  payable  in  jtMbmtrttlvb 
months  from  die  oompledon  of  ifae  delitreiy.    ThM  is 
nothing  further  materitt*^in  the  chkrtex^>party* '   The 
d^laration  then  proceeds  to  itatfe  ^i^  Ai^#  saiUilg  on 
the  voyage,  her  arriviJy  and  the  delivery  at  OtBritite>' 
her  direction  to  Cadizj  arrival  at  Cadizj  and  her  direction 
there,-  received  fiom  the  firdghter^s  agent  there^  whom 
he  expressly  ererred  to  bb  suffidemly  aolhorftf^  by 
th&  Befendatit  to  g^re  those  oMers;  so^'tltet  it  must  be 
ctmsidehBd  as  the  order  df  df^  Btfendibt'  Uriisdf  to 
p^oeeed  to  SMlk;  tlmt  t!»b  iPfeiinHFdill^piM^ 
SMtbj  gbVe  notice  of  vrtVal,  and  ii^iM  cft^febatfl, 
from  die  freigKteril  agenci  o^ftss^^  it^  ^SMftMiihe 
freigbtet's  kgehts  diere  thtKigfat^^^idMHf,'' aiid^'i^ 
tendered  16'  him,  ahd  'bd^  dispatcKeBihctewid^  4et 
sail^rooi  Snp/^^ltecV  WlA^^ 
appointed  and  subddttifed  for  the  ^pdift  6f  Jpb^ibn  as 
tfee  port  of  SeBviery  erf'  al6d  Vthe  hoihewaiti  cai^ 
airiv^  wfth  dielibtjnewat^d  cSat^  uH^iJff^ijxxij  wiisreai^ 
tor*' deliver^  {^'ve  lioiice  of  liid  airriVat  sind  i«affin^ 
and  made  a  Ine  delivery li^t "t}lteij)dbl/kf^eihh\y^^     the 
bfffipoM^ding  ^neS^trd'^fhtt'  Ae'iiome^dM  ikfdtOL 
cargo  Was'  ifk^^  exlivirpodii  feiidved  byibe'flfeijiffateihi 
afieiiits  or  awigns,  and  that  sb  1^4  Voyag^'S^iis  eddisa 
aceoMing  tt>  ihe%nh  M^  '^ftc^of 'the(Aitrter-'][^^ 
M<6'avers,  that  be  shdUld  Usvc^  bc«n  teii^  to  ptiooeefr ItO' 
I^ofMlofi  inuead  bf  LkierpciiM^Uktk  ttki  ho^atd'tenrgo^ 
if  tie  Ctefenditaf  1iad  lidt  dii^iensedf  widi  blK  si  ddng^ 
YjS  and 
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V. 


and-  dentarrnge;    The  only  ^focsdca  ia>  dw  -  case  is, 
Baowit.      whether  n,  Mivery  sik  Bherpool  cm  be  $o  tdUtiijrtri. 
for  a  delhrety  at  'Lond&n^  i&  «tS  eoabie  the  Plaimiff  to 
re^orer,  tipofi  tUs  carenan^'  the  sMiie&a^lit  and  dn^ 
morrage  as  if  he  had  delivered  the  eaif^  at  Ijmdm^. 
The^  maxim  of  law  which  meets  oM  in  this  cai^  i%* 
that  mattm  which  are  contracted  fiir  by'deed»  cuort 
b^  dissolved  except  by  deed«^    The  deed  atipsbitei  that, 
the  delhrei^  «hatt  be-  ^Lonim^  andithe  ^eitiaR  a^- 
whethfef  £fetypi»iabailibe  eubrtittitedg    13k  o^adwi 
is»  thafift  «feipiikiiM  tPf-deed  oiHBOt;bOfdis8id«ved  Iqp 
paroL' '  AttUf  ttUoe'tinfte,  tbeidoot|iw>ol  Zenf  Bfaai  . 
fielg  C.  J.  and  BuUtrJ^i  in  Ibe  oftie  ^.Matkam  t*  2%r. 
Sad  India '  Cbrnffanji^^  eeltdliily  \m  fotmoAj  wtauig^ 
There  liheYedflel^Tas^Dkyki^  pact  of  hareatf^cH  whkk. 
consisted' ef  sallpeti«i  was  lost,.,  the  <esidfit.<3f^li«r» 
cargo^  whiehieottdfttd^  pepper^  waa  ^  iwC  of;  t]»f  / 
ship»  bf  the'servanla  of ^  tha  Gony^ayjr  who.iWiai^jri^ , 
cai^  aiid<iiaatfiieBC''a£i[t.>at  ji&ivgiiltf»  and.^  ao  at** 
p^teive  prodQi»^Mbd«nid>  itc^eabk :  tht  nsaA^^k^  waa^  ^ 
wtighed'Up^  txaA  ibe-niiiilifla:  might  ha^biMg^  qh,* 
the  wfaok  of  ^  pepperce  iiMufea^  mateadof  tbfti«luA 
part  wfaitb  th^y  brought  r  but  *  the  Cim»pmafmmrma0i^> 
took  to  the  pepper  ntMai^gMfg  and  it  MBimdMftaad. 
betwe^  them,"^  th^  lijtoi^'^'  delivery  df  tlie  pejppd^  la.- 
them  by  the  WaltltlBS  M  Mturgrnkj  frei^t  shoidd  rl»; 
paid  ae  if  the  delit^iy  had  been^'inada  nk  Lmdm^ju^, 
cotdhig  to  the  letlar  >  of.  the  chaiierifaity^    JJpyfXiA^ 
reftftoi^ahe  dafefidluiAa  to{iaj4;an  actadDiof:  eaif%> 
nant  ODi^kO  chaaer-fnrtjf  wiaa&wtj)!)^!^;  J^ttil^e; 
ElaiAti&iaiidiiig  thamadmshainpeKd  in  Aatic«m^«f. 
acliOR  faj)  die.nilaao£  [deading^  iit  waa  .agreed Jb^twlM^ 
the  partifa%  in  oeder  to  dmatm^^^om^^fBmkM^ 
nical  difficulties,   that  they  should  tiy  it  od  leigiied. 
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j;4fr4,^M0nB(kI^Q,I^^  §im1  ^Sulh:  J.  in  giying       I817> 
jia^^titoii  tke  (Use  ^w  obliged  ta.  cons^er  the  effect .  ^^^^ 
of  the  chaKter-partjFj  bacauseJt  wa»  <m  the  effect  of  tl^^  v. 

chsrter^ptfly  that  tlie^  i««qfi^  kqu^  be  decided;  .andJ.     Biiowk* 
thejr  do^  in  express  tenn%  saj,  that  if  an  i^reement. 
had  becR*  made  hMhe^  cpifrse  of  th^  vpjrage,  that .  the 
caiffo BhouLd  be dieliver^ at adiffcre^t  port  bqjp.  that 
which  was  atipnlateilh  for  la  the  ch^y-party^^  and  if 
thatsi^titpted.e6ntlraetwyqMi{»erfocined9  tbe  ^^ojpp^w* 
tion.  for  it  waif^tim  recovered  in  an  action  of  coveniint 
filmed  on  the  cfaariar-pavtyw    It, is.  very  aingnlar  that 
in'oo^fliibseqnent  caaeis  thaftfdootrin^^Tar  aUuded  tQ»  or 
introdaeed,  ihooghiiiaD7:Gaaes>ttU9t  bitvoacqjiv^' to 
wUdi  it  wonld  app^* . .  Polsibljf  the  Coufts^liavenot 
thought  it  oaofiBiaify  fiir&artocomidfar  aiou^ise  dictum,^. 
bm  I  can  find  no  judgmwl  of  any  Cwrt  in  .yrhu^  the 
Court  haaici^esrcd  to  tbo9ei  dicta*  (a)   In  oae^  aqpl  only 
in  Me  ease  do  theooanwLiaaiigi^inent  idludfi  to  them, 
btit  the  Coon  does  not  notiQe  the  9tfgammU    In  «iich 
drcomstianoes,  dieaafar^  we'asa:ta>lo(dt  to^sdMnqoept. 
dedtioni^  and  «^  bow  Sir  anch  i&^a^  diougk  wmiog 
fii^bitt  0<r  y^  m  aodiori^  faarre  been  lecogniaed.    On 
tb^  dih^hand  wc  Aiidin|)reti0t%  fia  I9«e^ 
dedfioiiv^  iliany  things  wk&h  tera.im^uipQCi^  the  other 
mtfi    BlemfrJut^r.J^e9r$tm^{d)  IM>t  qn  l}ond;f on- 
ditionedfiir  pnyment  of  sef«raL ompi  at  aexerai  days; 
tkp  Befwdttit  pleads  payv^ni  of  .att  so^h  tof  the 
sumaab  were  djie  be&ce  fti^iMdntvJiQrB.  eit., which  day. 
tborPkuttifl^  hjr  U»  cevtain  .writ^ng^  %rfaich  the  I^ 
febdhuit  (irbduceaibtfe  m  CowtU  signed  nbder  bis  banij^ 
agMed  to-defer  the  payanent  ei  tbt^jt^HduB  iHHil  afhf 
odierday,  ^lUdi  is  not  yet  con^    TJae  Phnntcffdo- 
mnntd  generally, ' and  jadgaient  was  gurcAifor  bim». 
6ft  Hie  aedon  being  Ibandad  on  a  deec^  no  deCaaasMe- 
could  boafteriMcda  madfrtheveof  witbontideed  randiat 

^)  To  thii  obaervatioii  the  bar  acceded.        (b)  y.Lcv.  234* 

Yy  4  writing 


T^mm 


deed., .  Here.U.is.j^gree^  by  deed,  that  the  d^wrv  <£ 
the  honieward  cargro  shull  take  place  at  London  £  here 


^  ..uv^iJMivi*«i.iv^  cargo  sbaJLiAke  p 


Brown*,  ako  is  a  subeecjuent  parol  agreonent,  that  the  bome-j 
ward  cargo  ihalj  be  delivered  at  Livfipool .-  ihfd  parol 
agreement*  therefore^  eajiDot  controul  tbe  cle^*  And 
it  is  observable  that  in  tht?  case  of  Mothsm  v-  75k  JSait 
India  Companjf^  this  point  was  never  mad^  lo  tJie 
ctiBeotLtiiifr^  v.  Hoilafid  (a^j  a  question  was  ma5e^ 
vli ether  the  doctrine  of  djipensalion  of  the  timt  ap- 
plieiJ  to  instruments  uader  seaL  The  oufcsti on  first 
arose  in  tlie  case  of  jrarrrn  y,  Sta^^^  tried  at  &ri», ' 
before  SuUer  J^  where  the  "partJei  had  W  compact 
vanetl  thp  time  for  the  delivery  of  some  barley  sold,  and 

,       t     *  ,   p     ?   '^       -'^     -Jv'^'^Q?     -"^    ,:^'     Xni  -^.Q  ■■■*■■     '  '  :i 

Jic  held  It  ^as  a  continnalion  only  ot  the  first  contract* 
TfiLTc  both  the  contracts  were  by  parol;  but  in, 
LitUer'v.  /7oi5bn</ftV^vi<lence  that'tfie  hdqses  we^e  iHmt 
withm  the  tune  enlarcred  by  parol  did  not  support  an 
action  on  the  covenant.  Brown  v.  Goodman  (c)  is  the 
next  case,  and  iV  decides,  that  it  a  bond  be  wr  p&s 
formance  of  an  awarcl  xo  oe  'hia^e'  by '  a  certain  diyi ' 
and  tli^litne  be  enlarged* by  pirol,  ^ife'bbugte  canho^^^ 
in  an  ACti6h  on  th^  words^o^  ttie  ^][)ehsAt}if  thereni  men- 
tioned, recover"  for"  the  Yibu-perfoi*miiic6*6t  tte'a^arrf^ 
madcwithtn  tlTe  eh^argio  time/  I.ckrindt  df^fiiguy^%iil! 
case  from  this.  ]^i  case  or  Les«r  v.iie^fj^^orreXttt 
cited  in  JVhitey.ParJhn,  Te).  .decides,  that  where  n 
charter-party  allowed  certain,  TunniniE  days  for  waitlmr 
for  convoy  at  Portsmouth  and  ferroly  the  parties  coiua 
not  by  parol  substitute  Conmna  as  the  place  to  wait  for 


as 

{a)  3  r4frOT  1^4^.  590.  Ic)  3  T^nw Jli^  jfs.  jh 

{h)  3  7.it.59i.    CU^mLit-     W  i%JUutf  583. 
/J^  V.  lfa/&Md:  (e)  Hid. 

form 
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form  c(f  Qif  sfi^ciJ  '<;qurij^  ii^  Waf' ulg&  that  ibe  tkin-; 
tiff  could  rpco^er  in  aebt  on  tne  coout  for  a  quantum 
meruit  ^  bijt  Lo^d  ]liin^  tiat  the  agreement  by 

c(uirter«>party  being  under  seal,  the  Haintiff  cottldxKJt ' 
s0  up  a  |}aroI  ^eement  inconsistent  with  fty  and 
w^cjby  }SL,eBEsctf  was^meant  fjo  a^  certain  exttiit  to  alter 
it  .  Tl^a  then  was  a  decision  that  the  acdon  bein^  in-, 
toidedJto  be  hroujj^t  on  tb^  cHajteiwpartj,.  imother 
and  a  parol  oonjtiact  could  not  be  subatitpted  br  ^the 
fo^rmpr*  Upon  whiKt  ground?  Upon  the  groiind  i)iat> 
the  pttrpl  i^reomeot  tp.  unit  for  C9PTf>y  at  Corimna  did 
not  dispiense  witfi  t%e  waiting foic  cop voy  ^.J^tnimoi^ 
if  ibe  Plaintiff  meaot  to  jrea>veticm'thi^'chgrtei^|^^  So 
liere^  is  an  agreement  by. deed  to  deliver  the 'ship^sopme^ 
waixl  loading  VitX^mdan^  and  an  agreraieqt  by  parol  to 
deUver  VLBXliverpqd^  It  seems  tofoQoyap  a  iQoii«^ence» 
that  the  Plaintiff  cannot  recoirer  on  the  chftfter-p|itv  for 
foeigb't,  fon  ihe  delivery  at  J^nftrpocJ^  In  the  ca^  of  Vooh 
V.  JemungSf  the  dictumjoi  Ltfaormce  JL  mes  to  establish 
the  point,  that  a  pa|ol  ifgreement,  «nippp8mg-it  can,  be 
entered  into,  does  iiot  vary  the  coyenaniu  Th^  casft  pf 
Heard  v.  Wadham  (a)  is  veiy  matefiaL  JVaitSf  before 
he  became  a  bankrupt  bad  covenanted.  \o  execute  cer- 
tain conveyances  to  the  oovenaotaesi  imd  the  covenan- 
tees covenant^  to  make  o^rtain"^  paj^ments  ,to  him- 
Oil  account  of  mortgages,  apd  preyibos  conveyances 
wHic£i  the  mortgagor  bad  made^'  tHe  state  of  the"  title 
retidered  it  imposubte  (ox  Watts  to  'execute  'such  con<- 
▼eyances  «s  he  covenanted.  At  the  same  .time  be  could 
procijre  that  wpich  w^  e^uiyalent,^  oinvmnces  from 

broi^t,  covenant  for  the  purdiase.  nloB^«  ^lu^d  thp 
Court  ndd  that  an  action  upon 'the 'covenant  would 

.  (a)  I  tmu  6if- 

not 
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not  fie;  and  wfaftt  Lari^enee  3.  t&yt  bx  boi  judgment  v 
materml.  '^  All  the  dases  dted,  ^vrtiiere  a  subBlilufion 
of  one  filing  for  anodier  was  admitted^  were  cises 
where^  subsequent  to  the  breach  df'coTenant^  the  co- 
venantee  had  agreed  to  accejpt  another  tlm^  in  S8&- 
fMStion  ot'}m  damages,  which  wa^  an-  answer  to  an* 
action  fof  the  n6n«>perforinance  of  the  tMng  stiptAued." 
I  can  -understand'  that  doctfine,  ^t  a  man  has  been- 
paid  hk  domftgei  by  accepting  something^  else  m  fien 
of  4htfl  to  which  he  was  entitled;  but  it  n  most  ear 
pretely*Mtd  down,  that  in  covenant  on  a  charter-partT* 
thepkdnMmustshewtiiathehas  done  all  which  lajr 
onhioi,  6f  that  which  the  covenant  required  Urn  to< 
do;  and  he  cannot  aY^,  fliat  bjr  parol  aomedimg  ebe 
is  substittited  for  it  Upon  eousideradon  of  all  these 
casBii '  we-fedl  ourselves  eonpelled  to  say,  that  notwilb- 
standlng'tbe  hi^h  authority  of  those  diOa  in  the 
of  Hotkam  v.  The  Boat  hMneompamfy  these 
in  whidi  a  eoBtimry  doctrine*  haa  preva3e4  'fv  of 
hif^ier  authority  rand  that  theju^^est  nmst^  IheM^ 
fone^  b0  encared 

*     forlhelkfcndMit. 


npHlSwas  an  ejectment  brought  to  recover  a  cus- 
tomary'estate.    tTpon  die  trial  of  the  cause  iiit  tlie 
Hortham  Spring  assizes^  1817, 'before* Ba5anjruri  Serft^. 
it  appeared  that  the  premises  were  parcel  of  the  manor 
recovery,  and    oiI>iUMing^  and  fliaton  the  ist  ^(w;»W,  1723,  upon 

areaotincon-  the  surrender  01  P.  Martirij  JohnDauncey,  and  Jnn 
ttitents  and  ''  ''•    '    '  "   ''    '    •''     *  '   '   -»»^  '- *     ^ 

•light  evidence  6u£Bce&  to  prove  the  latteis  becaute  it  is  advene  to  the  iotemt  t£ 
thoie  vrtio  make  the  evidence.  -   ,1'  *^     ''^  *    ^-     ••  ^ 


Concurrent 
cnstoms  in  a 
manor  to  bar 
entailtof 
copyhoi^  by 


»3 
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hkwi&'weie  admitted  to  iiold^totfaeim,  during  tbek     ^  1817. 
live»  aod  the  life  of  the ^urvWory  .with  pf mmnder  to  the 
beir^  of  their  bodie0,.4rith..rQmauid6r  to  the  right  heirs 
of  Ann.    Tb^t  tbey  had  four  sons  and  two  daughters, 
and  died  XesiVvngJosuA  Datmc^r  their  youngest  son  and 
heir  at  law,  according  to  thu  custom  of  thie^  manori  whkh 
wasiof  tbe  nature  of  Boraugh-MngUsht  wbo^  in  I774> 
was  admitted  to  hold  to  him  in  fee.    He  surrendered 
to  the  use  of  his  will,  and.  devised  the  preini«es  to  tbe 
Defeiidanti,   and  died  without  issue.     The  flMXtiff^ 
claimed  undertbe  entail  of  1723.  «  To  prate  that  the 
estate  tail  was  not  l^arred  bythejamendwl^f:  Jimtdk 
l>av»<^    the  Plaintiff  jirndttoed  in  -  the  Court  BoUs 
numerous  iuOauces,  as  roany«s  twentyi  of  recoveries 
suffared  to  bur  estates,  tail  f  there  iwas  one  instuwp  of 
a  sku^e.surreDder  of  a  tenant  ia  taU^.  iq^  iSotf.    After 
his  deceflite  there  was  a  presentment  of  It^'  and  that  W* 
JSZIM/^  was  admitted  to  the  vevefsiotn.    The  slewalrd's 
fees«<Hi'jreopvteries  were  tnore  eonsidenride  than  on  tnr- 
renders.   *  For  tbe  Defendsnt  wefe^  cited^  JSbi^  en  the 
Demise  of  Bennett  v.  J^ery  {a\  EoeraU  v«  AwAy  (i)^ 
Erisb  V.  Mk/es^  («)    A  strong  address  was  made  to  the 
Jury  by  the  Plaintiff's  counsel,  on  the  improbability  of 
a  custom  to  hajLestatea  Jail-ty  i^ mare  amrenden    Bo^ 
sanguet  Seijt  stated  to  the  jury,  that  the  bar  by  sur* 
render  was  the  cheapest  mode,  die  most  for  the  interest 
of  tb^  eopyhoMers,  and'tbe  k»t'ftr'tl^  interest  of  the 
steward;  and  the  circiimstaiyce  of  its  being  ado^Utad 
on  the  rolls  by  the  steward  that  there  was  an  estate 
tail  barred  by  surrender,  was  therefore  strong  evidence 
of  the  existence  of  the  custom ;  he  stated  that  he  thought 
that  the  custom  to  bar  estates  tail  by  surrender  was 
proved^  not  as  a  oopdusion  of  law^  but  of  ftct     He 
directed  them,  .-that  he  thought,  in  point  of  law,  they  ' 
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1  tl7.       vam  «t  4ibwijr  ^  ^fitid^^tUfai 


ii 


Nb  admitted. tbat'  t|Knd  i»%|ilt4)e JOiiBSttSNlifc:aitfi^ 

4i€W(l  di^t^  Ibe  ts^dkiurp^^      hnu^  eiiiili.ki 

'IVm  lAMiKxr  of.  ibaMTMkHkr  in  ^  ^Sotf  «»%  i 

«t  tftUyjwir^iwai  liko  refSMRHiwki  M,  n4fait  famktf 

liiii  i^ettkuv  in  iim^heiiiMiAhKstiikm^ 

diapute  tiie  pcfabt^loilv  ?Iil<|i»lticai^  fXiiiiMfcrJ^  i»Mc 
he  admits  that  a  single  instance  i»3#i%iiiiuiifer  ^ob^  n 
cuatom,  holds  thai  if  frequoQt  inataacea  of  harrug^hj 
aaocxTBiyhadAeimapp^vwl^  fdikfc  ti#liyrtiHiMftii>Hni 
iQdi;4Uai4aDd*  %^4«i#r4dftkltidi««<^vttdld?1i^  bim 
wcJg}Uaa>UittM|ftt]|^         <iiishMai(tiOt»hrf>fcidf<^ 

i^ais  (iUuiqrigiaiMdra  ndKHaiJIK/  ^  ;Uaauu4  diU  l>oX 
..  h.  1..3  iiii  J.*;ii  ;.i  <occ\  to  bi  *3ni>l''^s  ni  o^vi^&d  »■ 

t»n)  w^ne^Mcf^lAf^oii^  tlft»ghMiq^^uPHA» 
i^0^iMi&b6^Mii^^  ^flfi^^::;oi««fi«eM 

^  oomftia  tlniMisishnMHtfT^A<clalMP  pMffJ^Tm  %Ml 
Jodgfe  bnlyMfc:dHMaii?t#tiliiiJfayiWtei%fc^ 

justified  by  the  evidence;  tat  the  custom  is  adfvne  to 

.'  ' .  -.  <•  ■  t-,t4    ^r-.i ..,.  .  the 
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Do£ 


fltroQg  evidence  agaiiiBtQriin^)  tliii^4i<sr  harpoixMi  tbe  roib 
a  bwrof  an  entaH  by  surrender.  Jt  only  is  a  question, 
whelherdiis  cselasriiistaBte,  iir  tKe  qiiiiioil  ii^jtkyj  THvmwt. 
onltm9i^'lik&  AaomeLmd  oopUBtfjr  hncanbeti  ihi  tM 
casa«f  ibv,  'Dim.  Bm^  r^\J^fm^'HMh  J;' thbat^ln 
HfostrfetlfBtiiiksliBboffanr,  tJiftHe  sorrtfted  itfrbMf 
here  dK  karnsd  lud^  ocmtiebred  dis  obly  iHT* «» 
qiMflmr  of  facfrnth^  a-  stioDif  veoonmendation*- '  ^:  Anft 
it  ii.  BO  idGQDihMMfyfliial  tbeftiro:<inddeK>of 'barariTjl 
eotiila^  dhtald  -be  tEoncinffeattn  K  er  neir  trlid  i» 
gMMedf  tbe  ease  fieiBt  agiiiir^be.lelbtoifae' jury  tvUr  a 
8iltty^r4irl9lDM•  '^Si»fi^4e^  cas9roM»pere«v«4Sba2fi^ 
a^l«eeiipEi#^iiNinUie.Jf)d)i»id  i^reiift  iif  aMeh  Cfanfe' 
and  fSraK^  W^reof-coiflmk  wberdft  it  vaa  hOa-tBal 
asingle  iii9l9i«o»iWght1^%rideim  oF«  ilfesotmaeoMre-* 
ing  to  the  Batoi^  of  &irof«^£^iiiu^  ^  TUemoOoiar 
bar  by  aorrepder  ought  to  .be  iavoinfjdp  on  the  prin^ 
dptaiaid  ilofr»  tai  Stnnige{^V^^^^^i^  ^  oitnttiatti- 
ral>  and  Hiaeh<»f<irt.    :  .  -  --a-      ,•.  •  ^  ♦'^  ^t  'i'*-'  '.•-> 

.  .JPiM|fM»  Wis  tiiUed  4a.^  Ae'Gapi!i^^iioFaotipat  his 
nale.  JSefe  tbo/iiq^  hM  tiRt7arri^  ift  whiahrst  be*^ 
caoie  .tJie4<iteiesk.ofi^a9gr  fW^oorio  ooiilaft  IheiTeKcjily 
of  diis  coiune.  JMak^Bmnc^^^naa^f  vikibb  is  li6 
aflfeetthePlaiDtifl^  is  Of  .17944  ':Thfi;s«mmb»  aoii^t 
to  be  giren  in  evidence  b  of  i8oti^  to  bar  an  entail  of 
1 7^^.  .  This  is  an  t9f«Ajw^^ f?^%  l*^.  question 
18  p^  m}^%f  there  were^^  <aiatf^  in.  ii9^»  l^ut  whe- 
ther nicb  custom  sobsi^  Ia  .1.771^  of  3vbjph<t)ii^js  no 
eTi4^ce.,  i^^.is dear  ^iMeoiee  of  a  cystoma :«»  bar 
entfjjlf  by^rePoi9^«  ^OSiflr^  aii».biit'^hfm/m<idtft.f^ 
Vr^ it  ^om  be[ffeil04  &9tri]iibr6itiiiriBdl<etprint< 
^/^i^mi^  If  IJiM 

•  (a)  Jlr*  f  ift.  ZvtrM  v.  SnMtjf* 

without 
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1817.  witbottt  ^  custom;  It  was  determined  hi  JBetteUr. 
SiMMey^  and  Doe,  on  tkmiseofWighfmck^  v.  Tn*y(fl), 
that  it  may  be  done^in  both  ways ;  and  tn  UrrdtHarir 
wtdt^«time,  Oarf^ohl)miseofi>agwaUyjr.'Shtger{b)^ 
bythree  Jodges,  JSffv:^,  Burrieti^  dxAAbney^  WnUsC.3^ 
disseniiente.  If  tho^e  who  are  mosf  ktef  estcd  acquieioe, 
it  fhmnhes  a  strong  inference  of  ^joytn^t  Tlie 
judgment  of  the  Coart  in  Aoe  v.  J^ery  is  diferent 
from  this:  there  had  been,  as  Lord  Wiefd>cr(mg\  C.  J. 
eacprasses  it^  tibirteen  years'  miresistdd  enjoyment.  Tbe 
steward  woidd  be  compdled  to  reedve  this  sontsidery 
he  could  not  resist  it,  and  the  snsmider  m  die  single 
instance  is  received  by  the  deputy  steiPBrd,  not  by  the 
atewttti  hhnseK  This  wsv  liinced  matter  6f  law  and 
fiiet,  and  the  jury*  hsrre  been  restrdned  and  fettered 
by  the  very  strong  terms  in  whieh'  the  learned  Jo^ 
direct^  them.  ^ 

Gibus  C.  J.  Tlie  doctrine  held  iii  Senses  bl2tanr. 
Tmby^  and  Cdrr,  d.  DagweU^  v.  Slngir,  fa,  nnf  thafda 
necessary  to  have  a  custoniy  to  bar  ao  cnfltEfyaaiieadcr, 
but  that  If  no  emtoiB  ibr  barnng  itby  recovery  ix  any 
other  BMide  be  poved^  a  snirender  will  be  sufiKdent  to 
bar  an  entail,  without  a  custom.  We  think  that  some 
points  may  arise  in  this  ^ase,  wl^ch  have  nyt  been  fhQy 
adverted  to»  perhaps  from  its  having  been  argued  oofy 
on  one  sjde  bi  the.  Miak  J  eiMtfidy  iigiMitidli^W 
of  the  doctrine  laid  down  by  n|f,3r04i^,,j3^9i^i{ie^  Vt 
the  trial :  I  agree  wit^^hiqii  Mgwi^  ff^^^,  ^^  :tiNt* 
aarrender>  the  cbeftpi^st  and^Olptf  3iatiini|i  imdac:.j[ 
agree  vrith  |iun  tbi|t  4>iere  may  be  eoniwreatiMMi: 
I  agree  that  the  tendency  of  human  paf^tiu^^  iaj4i4^ 
that  an  ignorant  tenant,  cominff  to  a  steward,  would  be 
ttifM  li&taniliy  ^greeted  t6 '  smer  a  reco vety. '  ^  ^e 
<|oestion  here,  is  not,  whediera  custom  to  bsfkr  e^itaikhy 
aarMder^cxbts  advters^y  to  dKi§  o«^r,  but  whethd 

bodi 
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both  do  not  exitf. .  I  tHink  )^i»iii8tmice^.if  (Iroog  yeyi-  ^  2^^ 
denoe, .  becaiwe  the  takiog  p(  tlii^  vieiy  ^rn^^r  #(;Giir- 
riog  but  d  few  years  ago,  dcme  .^ith  die  ,Tei7  intent  of 
barring  an  entail,  with,  thejuiowledge.  ai|d  ad^uiescence 
of  bun  who  wa9  most  interested  in  .{HMimptJog  tb^  cDfUvn 
to  bar  by  recovery,  sUiox^lyMnptiona  ibis  .attempt  to 
bar  by  surrender  I  do  not  think  I  should  have  much 
differed  from  my  Brother  Bosanguei  in  bin  directions  to 
the  jury  on  this  point;  but.^ere  axe  .fevqrfl  other 
poADts  which  appear  qot  to  have  b?en,^ffiei(e^t^  990- 
s^dered»  and  we  must  defer  our  judgment. 

'4 
Gjuina  C  Xnow  ideUvered  the  jndgmeatof  tliie  Court. 
We  think  jt  better  to.si^  nothing  <m  the  fa^ta  of  this 
caset  ^^^  the  bearings  of  the  evidence  that  our  opini^Hi 
may  not  prejudice  the  cause.  If  I  were  to  ti^.the  c%u0e, 
I-sbould  probably  direct  the  jury  nearly  as  my  Brother 
BamnfuadHt  but  th^e  are  reasons  in,  the  ca«e,  that 
make  ns.  think  it  desirable  to  submit  4he  cause  po  ti 

farther  enquiry.  . 

.  Rule  absolute. 


.       Davis  v.  Lord  HiNDLE.sHAitf.  Maj%s* 

rpHE'VlflbHiff  VOttdiiM  Defefldint«by«ah,  tod  Cb]^  UukMjhpta 
^   Swjt.,  W  ti  ibrfaier ^day,  eWhg  tMkm  V.  Lord  ^C^^ 
Id^Ma^(^)i  dbSAertNlarttH?  uhl  fce' imiig  txsiSt  Ae  not  stay  the 
jproCMdili^  •  W  irIregtdAV  Xip6hi '  tbe  ^und  that  the  proceedingson 
IMhUdAol^  whd  was  W  pm  ^  Petmd,  could'  I5ffly  be  ^"^t  fata 
fliwfby  origftiri  wfte.^  topjeadhit 

Best  SegU.afterwarda  sbfwisd  cave*    In  the,4Me  '^■'"'"'^ 
cited,  the  Court  did  not  relieve  m  i^o^oth  bm  the 
prifilqge  of  peerage  was  pleadod  innbatMBem,  «id  d^ 

Court 
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•»  ^ 


y. 


1817<       Cfltt  wJd  ia  <Mt  imiiiii  ii  ngin  iM  Difty iM  to 
L^nifTM^   ']^iinBrll«  adM  •o#(&'''  Kof  iM'the  ittueii '  of  dot 

IMM  b^  Dwfeti&ttt  W  'V  In  tSe  dutod^  of  '^ 
liJirAd  df^A*  llanlialaaa.  tibawi  a  peer  of  t&e  sv^ 
calidbC  K^atty  be.  In  noot  of  the  ouet  lias  tbe  Court 
V^Bevcd  OD  motion. '  '6cit$%  r.  Lord  J^ymofti  (a), 
VM  Cfetfer  t.  Lord  iCndidbB  (h\  ocmfirm  Ibe  doetnne 
Oifriflyft  DnrtgtoliMfymint  be  {ileaded  in  abatenent 
In  the  Countcat  of  thmti$iglm't  cue  (e),  Ae  applica- 
tionfiir.a  Mffref^fai  vai.i«0idt.b#>^,p^»4lf«iM 
Tliare  tpo»  aa  weHae  inLovd{4<)3«siw3^»ca(i^  tiv 
Defendant  ««a  la  BqMo^fi  vbicb  «••  •  widi^Ulieipr 
graoiM  for  Ui*  ^ifHoMibn  difB  ^  eijit^' 

T1»  Cbort^  nUefteg  &ai^  eaBed  on  Cbplgr  to  M9>> 
pott  Ui  .ir«H  «k»  iii,p»tii<  il<M.«y«tf'yiy»  be 
^ven  iadiflbfoMJIr  bfr|4a»  ift .  elintiij^.,  ^.■mf.im' 

Uoiw  Jo  th»  a«B  of  JMwo  «.  GmI  ef  4l!m*9f.M 
it  bad  ««pntlr  bawhal^  dpt  d»^-«P9a|V« 
wM  wbadber  tbe  fpoffni  vwe  ftftmiM  it-  4|efv  i}at 
pn^wr,  the  Ceart  wpaU  jrefiefectepiH^  ^lyyvrif  » 
abateaMut  «nd  upon  motioa.  J$  yy  ypfy j>)^  yl)» 
ther  it  wefi^  a  bffl  of  JMwiiflftw,  or  an  «Mn^aaI  and 
snmmoH.  In  da  CooMm  of  /jfigirfi^JWa  caM  dw 
Cowt  inlerfoed  q^  "Wtiflft  #  «M>rv|Rft  «  «*IMf 
oerdtbattbeiwafafftpbani  t^f  iinf)hyiw/|.i^. 
So  where  theDcfaDidaat  wap'^ped  bf  tlie}ipne«^.OJ0(^ 
JMK^Esq,  tbeCo(R»heiwi>th^if«at^<W4i^ 
had  been  dd|edXtf9l4w(m^  t^l>Mh«b;|i|il^ 
have  been  diaehaisBd.  U  m  ^cfi^itimi^amim^ 
rdiere  an  notiMi^ihmcihe  PaMewt  i>%ht  ptwd  » 
abatenMDt.    It  ie  nesit  ofajectiBd  that  die  Dwfiwihiiirt 

(«)GM(!^a44.  (^)  &tt.6«a,  S^C  Xi-Jbtr 

afidavtts 
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^  •  *         I-      .1     ju  '...  ^    - 

g^dayiu  are  not  ppf  tifft^  >^9P(^    ¥•  JFWn  ^.V^ 

aiu^  if  not  conrec^  •^vnniy^it  im^.  bs  flfgygidirtp^         «. 

In  llie  case  *of  ^amm  ir.  Jff^4^  it .  w**  UD^  RwiftttHAv. 

that  thijt'Coart  coaldf  not^hold  jpli^  againit  ip«ip|^fMV 

oF  F^teiment'by^l)ifl;  j)iit  the  C^urt  .held  tl^it  a  4e- 

fiwdMi't  bayipg  priylege  ox  Parliament  may  be  so^  by 

bill  here. ^  ^  Iii  the  caie  of  a  misooroery  Uki  Be^d^C 

may  either  app^jr  to  tHls  dourt  by  motion^  todii^hiMrStt 

bim,  or  Ke  may  plead  the  mLsnooier  in  aWtemraU, 

SWl^f  J^Tlriii^  thie  case  of  (a)  l^drrU  ▼.'  Lady  Napier 
Wfli  not  l&eritiOn^  \ti  irbich  att  tMe*Coart 'i^eed 
that  &6J  would  *not    dischar^  the   Defendant    on 


QnmC  3.  Thli  caseiriMydiSmffaiB  many  of  thoae 
in  which  the  Ooutr  g«>anto  friitf  on  miSbn.  In  the  caae 
of  lurterest  by  ioufnomefy  If  the  OoiftdidnoctdteTe^ 
the  IMhodanI  aliihf  be  niiaersotibediik^ln^lHMl- 
Ihjl  hi  Aat^ment :  bei%  mWi  jfr%eril'«a  d^  as  the 
ftan  llntt^lds  matter  eodd  suceeilMly  be  pAekded  in 
aft)ateinieu^  th^  Coart  WfiM  tei  ^m^^ofi  motion. 

"'On  tbb  dfff,  ^BiaC  JL  ddlWired  the  opinion  df  the 
Coirt  Y&is  win  an  application  to  set  aside  thejpn^- 
deedibgs»  on^^  ground  tb^ttbeDerenduDtw(i3  suedl^ 
bSll»  wlmeia,-b«inglai  trish  peer,  he  ooglil  to  We 
baiMi^ftitttf'iby  origitni!.  ' 'WitiBobt  saytn^  more,  we  are 
df  ti|pBdMi,'ih«t  or  Aft  matter  ^Hwy  be  pl^&deSfjn 
liliJftwiiaiVat'ftittt^e  i^MMih   1!lke  role  tfierSbi^ 

idlMf^b*  >-'/••  -  -**^'   -— *»   '   --^ '^       .^*i.--'  •- 

Discharced* 

(«)  The  nyoiter'Pirnot  bwp  able  tp  fihcf  this  cAjt^  * 
Vo;?,  Vli.  '  ^*  '    ^     Zz 


1817.  ,      . 

summoosft        of  t^^t^fj^^ of  ^r4«fefiR?rf«r^  »W>^if  ^^  ^  ^ 

poTAteioeedng  tll^buieef^lVj^^lK^^ 

fortheporpose  tgaterp  hj  the  name  of  tihe  MigrcHv  AlA^nofQii,  and  Bar- 

tobeaddrcMed  tb^.gre^t^  i)iwb^^.t|(wit  ^ibonldrlyiqBe  oag4>p  tn^. 
tothe  mayor     other  pfthecapi^l^lU;{(^M5f^ 

tofidi"?  should  be  ^Jigbteen  of  the  best  md  moi  >onest  of  the 
corponrtc  borgMatt  cSiospo  bjrtbe  imixor»  recqr^^  and  ^Idorr 
'Ib^that  ™*'  ^'^^  should  be  calted  ^he  capital  bniges^es  md. 
corporator  be-  coohgU,  which  ^^teep,ifW]4/^Cfd]|9d  the  g^ 
longs,  that  coniicif  of  the  borou^^  apd-sboilld  Qontiiioe  in  ofl|oe 
^n?|«toj»  ^  long  aa  tbi^jAouW  behave  theiniseLi^  wijU^  dUmoi 
white  inatten-  and  when^yer  one  or  19900  of  ^ih^  s^kL.  die,;  or  lif 
d^onjd^t  removed,  ^p  od^|rj^ti|]  >aif;^^  9^  l^.gr^gte 
^bTdis.  part  of  them,  s^puld.  choope  anqtlfer,  ^r^  oj^s  1^  ^ 
chafged  from   burgesses  of  thQbqroi|gI]|^iq  thdr.place,,  and  that  b^. or. 


It 


M  SSr^     tbej  ;»p  chos^n^  ViWp^  f^^  . 

-Especially  if  aldermen,  aijtd  ptter  c^iHtali.b^i;^^^^  9^.^ gl*"*» 
there  be  p^n;  of  thjCipi,  shpyl^  tfiep^feftjli^ 

L'^t^l-      eighteen  capita  Wj^^fi;  andtJ^  t)i>ev<Bxar.^  ooni- 
liuion.  mon  QQuqcii  n^^ht  malcc^  frpmltimeio  {jine,  <if  Aa J0fta»» 

^^J^d^  bitants  of  tlie  fajprough^  free  burgmea^  of /the  atm 
cc^ator  is     bo^ough;  and  bind  thoa  by  oath  to  obey  tb^  mayer^ 
out  of  the        and  aldermen  in  all  lawful  commands.    That  by  aEft> 
reach  of  the 

mimmoDs  of  the  pn^ii^  ^^orfoitte  officer,  tp  attend  ^  tqtpofma  mata^i  fr 
the  pvrpoieof  aa  electioD,  and  need  not  be  summoned.     Qtutrv. 
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otber  dlk^er  of  8th  December^  35  Cor.  ^.,  there  were  to 
be  tweAt]^-four  capital  bnr^esses  to  bf  chosen  by  the 
niayor,  recorder,  and  a)9^e</.  '  l^at  by  the  usage  and        Naoi* 
custom  of  the  borougS  ev^  ^er^ii  entitled  to  be  ad«        Burt. 
niitt^  and  sworn  into  the  office  of  caplt^al   b^i^rgess, 
cditltf 'dtily  be  adinitti^in(f  swofri^  mto  tKaV  office" by  ». 
and  belbire'ih^  mayor  arid  iuipiti{t/l)urffeises*''OT  ihe 
majbr|<ftrt' bf  <hfe*;  aiitf  stJfrraiVnig  t^af  an  ald'^i^iaS  ' 
atid-  Whr  c^ttiS'  bih^M^'  were^ iiifetf  *^c^d^,vihd'^ 
that « ile<«oH!ttW  saWe^beeir^ Hiai  aAtf  AaraW^^' 
per*Htt  w»e  «tifl*ffio*g  Wbrri  into  ttie  office  offrt^' " 
bui^sei^  *irf  flifift  the  liiBjfer* 'anil* ckjiltai  bargesis;c«  '/ 
ha*ii^eftitetf  WH&ld  'tne^gS^f  'aiJAiiSMng'  th^?^"' 
and  thit  itfftioiifehth^^  maybr^harduiyiJifti'^d  Ws'^siitni  '* 
idoflAd^tMb -aJaifmen  and^  cArimon  c?6tihKiI,**f6V  A^'^  :..,-.   o, 
pnifdte^tff  dfefi^ng-g&li'^'oPtKB^^^^^  '    .  '  ^';?  ,; 

bnr^isift '4s"«rie  tfa4oP,^%l»e}^AnV^  .  c^-    -^ 

geaaHttPshobltf  dc»tl  fRt '  ***  sufficieiit  ii'iinibfeY  of  capitat  '  ''  ^ 

btti;^l»s«l"«^ia  b(if  athjhcf,  ^n^'ptfi^uittde V)r>«^  surii-"  ^        v'm\  ' 
mottlb  tt^^eohhtitute^  a  legd:  As^iflBtj?',  rri  'ttintiJnJpt  of  ' 
tb^  R&gi  anffto'^e  matrifesi  dbstVuctloii  of'piibliii'^ '  .    , 

JukKfe^'^hth    ffife'  bbrotigH-^^'-'ii'-^^^ 
«^T»ertrfb?H^#ebehi^W!ifi3^  fliafe^a'^'di^^^^  * 

rdWWy'AodteB&apjfl^    do''iibi*tiian<!rira)  «'yqb,  and'  '        /     , 
eir^  ^  ib\f'  A^tilKtiicaft^^ty -aftef'm  ' r&eipi:'*  of' 
tKft^Hi*ft,^yih'do  meet  ataiy  Bbf^^^^  .; 

Qtamm a  fhc'^dhie W6tfghV^aha'^  '  /  .-^ 

ad^AetS  itf'dttfe  inafin^^'  elect,^tfoJrv^^^'maRe**  and'  '  ' 
8irtitf,^4i«*t!ahfie^'iite''<iAne  Weff  ■ 

doi#«y'3^^aM  ev^iy  0^  ybti;  Sn'V^r  to  *c  fe 
anff^^Hbmihiakidb, '  ihalcmg  arid*  swearing  of  one'  of  tde . 
cailft#biii^ge8ses  of  thfe  bidboEou^a^Be  ap'^  .    .»  '   j^  r 

of  thc^^id"  borough,  in  room  m  trie  i(^fmB6^M^mtin\  '; '  '"^  ^ 

and  io  admit  and  swear  into  the  office  of  free  burgess 
every  QctfBoireiitidfa  to:  bradmittedifttotlttCi^  1.    c- 


(il}(l!fai  dinctioB  «f  the  writ    during  anf  part  of  the  proceed- 
wju    not    patticoJariy  inspected    ing  Jiere  reported. 

Z  2  2    '  shall 


G84 


1817. 


J       CAvSES  IN  TRINITY  TERM 

shall  tender  himself;  ami, that  you  do  then  and  there  19 
due  manner  elect^  make,'  pdmit,  and  swear  such  inha- 
bitants of  the  said  borough  as  yoii^or  the  major  part  of 
you  shall  think  fit  to  be  free  burgesses,  iand  in  due  man- 
ner elect^  nominate,  make,  and  swear,  and  cause  to  be 
done  every  thing  necessary  to  the  election,  nominatioiv 
making,  and  swearing,  pf  four  of  the  free  burgesses  of 
the  said  borough  to  be  capital  burgesses  or  counsellors 
of  the  borough,  in  room  of  the  deceased  capital 
bi^rgesses,  or  that  you  signify  to  us  cause  to  the  con- 
trary tKefeof,**  &c.  This  writ  being  senred  on  the 
mayor,  upon  the  receipt  thereof,  he  issued,  amongst 
others,  a  summons  signed  by  him,  and  directed  to  the 
Defetidant,  as  follows :  —  "  Borough  of  Bridgewater. 
**  To  the  Rev.  C  HI  Sutty  capital  burgess'^and  com- 
inon  counciliihan  of  the"  said  b(>roi!igh.  In  bbedience 
to  His  Majesty's  writ  of  mdndahiasy  a  copy  'whereof  is 
hereunto  annexed^  you  are  hereby  summoned  to  ap- 
pear, and  give,  your  attendance,  at  the  council-house, 
or  burgess-hal),  within  the  Guildhall  of  the  said 
borough,  on  Mondat^^  id  June  ueict,  hy  11  o'clock 
in  the  forenoon,  at  a  court  of  convocation  qf  the  mayor^ 
aldei^men,  and  bur^e^es,'  the  common  councU  oT  t^e 
said  borough,'  to  [be  itheii  holden  within  the  same 
house;  ahd  also  to  treat  and  confer  on  the  ^6d  go- 
vernment iof  tlie  same  bbrough.**  The  l)efendailt  was 
sbrved  with  this  summons, '  and  with  a  copy  djf  the'writ 
of  fiiaMdmui  thereto  annexed,  in  Lxkdony  on  ' 2%i\k 
^^9  by  the  same  i&ttdrney^wlio  defeiuledflliese  aioions^ 
fte  lefl  London  ori  2  ik  ^^9  and'  oix  idijune,  ^before 
i^e  CO^driite  meeting^  ^he  wds  arreted  at  ^r&^geioider 
&i  these'  three  actions : '  he  informed  the  officer  of  thie 
diuse  df  his  coiCimg  16  Mndgeioater^  ^^  ^^wcd  btin 
ffie'ttipy  oFthe'«tti>Mtol2ie  ih^  dflftcer  tefusedfto 

diswHarge  him/'^whfc^ia^ii  he'^ve' bail^ndi  Ife 
afterwe^f^  on  tjie  sj^me  c^ay,  attended,  tji^,  corporate 
meetingi  and  concurred  in  dectioff  an  aW^rattn^  bat 


meeting) 


free 


IH  THE  FlPTY-SEVKNTH  ITeAR  OP  GEORGE  III.  ^S£ 

free  burgesses,  and  four  capital  ^urgesses^  in  bbeaience  il^^ju^ 

to  the  writ.     On  tlie  same  3ay  lie  reVurned  to  his  re-  ^i  q^ 

sidence  in  London  with  alldihgence.   ,  v-m 


Pell  Serjt.,  upon  an  affidavit  of  these  iactS)  had  witb 
<}ifficuhy,  and  not  until  the  second  applicatipn,  obtained  t 
rules  nisi  to  set  aside  the  bail-bpnds  .given  ia  these 
three  causes,  upon  entering  a  common  appearance. 

,Lens  Serjt.,  on  a  subsequent  day,  shewed  cause.  lAe 
9bserved,  that  no  decided,  c^se  bore  any  analogy  to 
the  present.  It  was  incuinbent  on  the  Defendant Jtp 
bring  himself  within  the  reason  ,of  ^me  (I^cUi<:{n«.^^ 
which ,  this  privileg^^  (an  excf^t^c^  ^o  th^  of^inKry, 
rules  of  pra^tice^  Jbad  be^n  gr;Mited..,'Ti§  ^  .^  .  .^ 
stiMid  on  the  same  ground  as  th|9 .  pise,  of  witnc^yes*, 
Meekins  v.  Smith  (a),  in  which  the  privilege  w^s  held 
to  extend  to  every  party  who  had  any  relation  to  a  suit, 
^ven  to  a  barrister,  who  was  not;  bound  tx)  attend,  a^ 
an  attorney  was,  is  thejargest  ^ase ,  extant  ^  yet  it 
does  not  comprehend  this  case.  , 'in  (ij  Spence  y.  ^.eti^H 
iJiie  like  privilej^e  was  allowed  to  a  witness  attending  an 
arbitrator,  obldiers  are  protected  under  the  e^cpress 
provisions  of  the  mutiny  act.^  P^^>,  f P?bt  A**?  Protectedji 
though  their  ^^tten^ance  is  voiuntary.  $kv  mstices^of 
the  peace,  attendimr  the  quarter  sessions  i  but  the 
r^^s^n  is,  that  possibly  there  n?^?y„flot  ^.|)f.,4P*tio^ 
enough  to  m^l^e^^ 

ajten^ingt^ieir  c^ut^  l^^^^^'^.^V^^^^^^}.^^^^ 
instances  are  for  the  administration  of  justice,  to  which 

*«  ma^ror.:  nothing  but  »h^.  n^fff^„t»mm-r'm4^ 

■&i»  t&BULs.'  ■    '    (tj'iCo.  'lAg.%  n.'Prrviiege. 

-•'(1)  alAm^ift*  -.i.-^  •;  w  '^  .';i). )    a..,..o  I...1A  ,;,ii    .j- 

Zz,«  reded 


BtlRT. 


G84  CA^SpS  IN  TRINITY  TERM 

lg17«  shall  tender  himself;  &n4  that  you  dpthea  and  there  is$ 
due  manner  elect^  make,'  ^dmit,  and  swear  such  inha^ 
bItanU  of  the  said  borough  as  yoii^or  the  m^jor  part  of 
you  shall  think  fit  to  be  free  burgesses,  and  in  due  man- 
ner electy  nominate,  make,  and  swear,  and  cause  to  be 
done  every  thing,  necessary  to  the  election,  nominatioi^ 
making,  and  swearing^  pf  four  of  the  free  bui^gesses  of 
the  s«'iid  borough  to  be  capital  burgesses  or  counsellors 
of  the  borough,  in  room  of 'the  deceased  capital 
bi^rgesses,  or  that  you  signify  to  us  cause  to  the  con- 
trary tHefeofJ**  &c.  '  iThis  if rit  being  served  on  the 
mayor,  upon  the  receipt  tliereof,  he  issued,  amongst 
others,  a  summons  signed  by  him,  and  directed  X6  the 
Defendant,  as  Follows :  —  •*  Borough  of  Bridgewaler. 
*'  To  the  Rev*  C.  H.  Burtj  capital  burgess'  and  com- 
mon councihfian  'of  the  said  boroA^.  In  'Obedience 
to  His  Majesty's  writ  of  W>kfaf»iiis,  a'  copy  Vhierebf  is 
hereunto  annexed)  you  are  hereby  summoned  to  ap- 
pear, and  give,  your  attendance,  at  the  council-house^ 
or  burgess-hall,  within  the  Guildiall  of  the  said 
borough,  on  Mondavi  id  Jwie  next,  by  ii  o'doc^ 
in  the  forenoon,  at  a  court  of  convocation  pf  the  ms^or, 
aldei^men,  and  burgesses,^  the  common  council  oT  die 
said  borough, 'to  'be  then  holden  with^'the  same 
house;  sAd  also  to  ti*eat  and  confer  on  tli'e  ^ood  go- 
vernment of  the  same  borough.'*  The  tkrendaift  was 
served  with  this sumnions,' and  with  a  copy  ot  the  writ 
of  maMdmus  tiieret b^  annexed,  in  London^  '^oi\  *  i  8th 
May^  by  the  same  iit^of  ney ' wlib  deteiuledi^tliese  a<kions. 
Ac  left  lL(m'd(m  ori  3  iik  Mdj/y  and'  oH  .2d  Jufie^  .betbre 
ifie  corporate  iheetingi' 'he  wis  arreted  at  Br^gmaier 
ik  these'  three  actions :"  he  informed  {he '  officer  of  the 
ekuse  of  his  coming ''t6  J^ridgewaterf  aisd' shewed  hhn 
aie'tcipy  of  tiiehi^HOiimiiSiUlit  ih^  officer^' refused  to 
dlifcHarge  Utt/^wlibtia^ik  'he'  '^ve' bkil-bond«.  '  tie 
afterwc^d§^  on  ^tbe  Sj^me,  (^ay,  attended^  th^;,  cprporate 
meetingi  and  concurred  m  electing  an  a^oiuttii^  ^r 
u>ja-i'  i^-^'^*  free 


\  I 


IN  THE  »tft44E^l^itf  VkXR  OF  <:;^0ft6E  III.  687 

ii(4tnlie8slfl  Mmdiffg  b^i^^  bomhilii^e)^  of  banknipt. 
^  1W1th($§8fe  wd»ld4>^  iffl  strati^  dilemma  ^  iFthey  do 
Mkij^pe^  th^y  ftt^  liiibl^'  to  He  kdmtniiieA  by  tbt^  Cdui^l 
(of  Chancery)  fbr  their  contempt ;  and  if  they  do,  th^y 
Bti  UMe  to  arrests."  This  class  of  cases  is  extending 
iMlfev^iyday.'  In  .Wi^'s  dftsi'(ii% Hfli*  LoW  Ghin- 
M^r  itteeritiy  f^ie?^'a  witness  atfendinfij^conimU^ 
MtM^  6f  bMiletilkpt:  pk§ons  attending  td'prove  diebte^ 
IWftW  COWniirfltiSneri  iad'birforiS  T^n  nbe^te^^  m 
Otmia^lm  V.  Lig^JSa  (g)j  i^  Grey  6.  i.  refers  u^ 
49tity  ik^  of  i^it^^  that  was  then  esttant;  and 
Mkini^h  aitton^  th^m  (hme  is  ito  predsifr  aBtfaorltj^  fiir 
iSi&TMdrtOf^  pi^ayed,  y^  tlie  law  is,  on  principle,'  exr^ 
MMd^  ^erf  day*  A  creditor  going  to  ptme  \hii 
diMt,'  hstt  1^^  held  to  be  protected,  (cj  Rtpar^  Lis^. 
Ob  WbalPpriheipfe  is  it,  thai  a  bairUtleir. going  on  the 
ch^Mrik^rtviIeg«d?  A'  magistrate  going  to  seasiom 
li  psMtaieSi  noC  because  it  is  shewn  that'  a  sesnona 
-orifiM  potolbly  b^  held  without  tiim,  but  iiecanse  pofri 
iiHy*it  ihay  noL  The  olig^  of  thisr  mandamus  h  ta 
0MM\ltk€  mdyoKtd  execute  the  King's  charter.  Is  It 
pC^dlbl^tfeiftt' dSdra  can  be^a  mor^  impoftant  purpose 
tffitlJIiMs,  oh  the  tkiXttf^  o?  wtucii,  the  existence  of  the 
cM^ridUm  thay  pirotitably  bed'isccmt{nued,'if  this  mim- 
da^m  b^  tiot  dbiiyM  7  iW  D^en^ant  is  torved  with 
a'iAEib<iM»nr^<h»Htli^  ihaWtd  atteiHJ,  issued  in  put- 
mMHirdf  a  wMt  fhoM'  tii«lK.in^.  Thb  (Corporator,  theirs 
.foif^^'bbeyfirtfar  It^iiig^ri^k,^'tJ6t'  iMfeiy  tUef  mayor. 
mr-oteieir'fMiiftthe^exc^ing  pt&cijiles;  though 

>  4i4iM  8tt}t^^[>Hed  <hi  tbtfxartsi?    Hie  id^ifdancd  o(^ 
th»  TpeliliQnii^^^cvMitbr  ii^'a/'iMfai  of.cartyii^  o6  « 

(^)  X  AT.  B/.  X190. 

Z  z  4  suit 


t^^jpvi^l^.hy  q(  iba  lanfl  <)mI>!^  •  cirodiUir  lo  crpest 
b^  de^59jr,.,  ,)tl^  j^mi^^  b|9.  «b94  fowd  pp>aw^  in 
g9int*.;:^this  ryleijriwldcfcpcoi^  ^^  is^ig^t  jmdsf^ 
^^^it]^'  iWHcb  tbc  mndftmus:  caj^rm  mtii  it  Xlie  wnlf 
^f^^j  ^^g  jl^lb^  the  i^D$tU«tiQQ  of  |h^  borou^  «m( 
tl^t  ^p^bor.  pC  jnajfoi^  ^Idcrm^^  md  bttigeaset^  and 
ibnt^fMr^  Mf^e  ftHur  vfiCftteies,  idirecU  tl^t  a  m^Clkig 
abofld.Wbiilcl  for  61Uiig  tip. those vaoa&oies. by  «bfe 
electors,  qf  v^hom  the  Defendant  ww  odcw  It  iwiai^ 
that  a^coFj^rate  meeting,  ccmid'  not  mi  a  bU)  ogcmm 
ba  bi^^,,  bepmis^  .of  tfa^  QonNattendance  qf  the  flp»« 
porat^icf.  ^  Ijt  'vime  t}ie  mwdamm  k  dioediBd  l^.lfca 
mayors..  ^  can  only  bp  dircfeted  to.  on^  peQig%  it  oaa 
Qpljr  be  delJ7are(j[  ta  c^e.  It  is  a  lyrtt  of  ^iMfti)^  ^^I^WIW  A 
prerogfttivc  i^rif,  ib^.wpur^ng  the.  p^i^H^aMoe  4Kf  ^^ 
act,  for  w^.of  ?fhi<^Ja»ti^  ^4^  haob8tr)K|i||^,«[| 

mg  to  tbe^Kipg's  djai^j  rj^i^tes  to^a Mec tP&i  i^yMi^ 
nature.  ;.Suppo8^.o»rii^g  i^  th^  n$<t^att«lldalm  o£.*k 
Detodant,  a<»i:porate.jpit#ki^i»»ld  jwt  havo^hwa 
bd^  and^hft  W^r^hfdirftariiocl  Aal-he  1^^ 
<9onvwe  a,«pfficieat  a^liW  9f  c)orpofiioF»^.ifaore.tifc 
return  would  be  bad/  and^thtni^ar  voiddbelhMeJbi 
ah  attachment ;  as  he  is^  when,  on  an  equal  division  of 
tn^fifiiMibiidaetkiElcanrfaehad:  tber  liii^r^o  rttoma 
iAi4t.ncr  «kctian  ioaiLbeihad^  is  liaid*  ta  an  ati^pMU 
Tliis  brings  it  within  the  case  cited  by  Lord  Chi^ 
Ju8ti<5c  m^fyi^  miJiSUer  ^  Sekrt,  (u) ''  S^i^dtiM  of 

(»)  a/^A  xi4». 
'  •  *^  V  "^  witnesses 
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M^Mr 


tlN^'pmil^^.it  JoftftDri^deitodadb  (kv^Hvitqge'of  tk^ 
pfflDdn  atieiiilkig^^<3oiirt;/bn^ofiliie  Court whio^^ 

the-privileg«v  is  discretionary;  and  it  hath  bMn-^k^C 
allowed  in  collusive  actions."  Collusion  is  a  strong 
jptDund  to  diaUaar  dtft^  rdiesfe  ilerif  AVe  three  ^^ctid^Sy 
iDallot*  which  ihiilBefeiidMit  is  itfi'Med:  He^Mei 
not  haireitbopn  sumnumed  by  themaiyoiv  'beiMMtse  h^ 
WW  OMtof  die  i;each  6f  ihistannMboba.  It  k  tf  4iiigtfa»^ 
fact^..lbit  the- person  i«ha  scrfM  faim  witli  the  AifliL 
ijMB^-i^  the  JDefendiim's  owii  iftomey.  This  dote 
look  .^pery:  muoh.  like  a  oentri^bfice  cf  the  Beferid^ 
asd  .his  attorney^  that  Ke  should  be  treated  %!fh  ii' 
pWuBVirable  journey  to  Bfidgmaier  free  of  the  cotl>^' 
a«qi|^ACiB  9f  tliis  axresLr. 

I^e  nil9  therefore  most  be  discharged  in  all  Ae 
tfa(^  cases*  . 

{f)  iw:bi*  1x90. 


Johnson  t;.  NoRTHwooD,  Jmie%$, 

"T^HEPlaintiff ddebred in  trespass,  that theDeTendant,  Whm  ia  aa 

inlhi&rde  and  ann^  aitoaulted  and  beat,  bruised^  action  for 
imtaded,  and  iM  treats  Urn.    The  Defendant  pleaded)  ^^[^^ 
fint;  not  ghilty.     Secondly,  as  to  the  afisaulting  and  tIl4ieidog',«fce 
i>i-treatii^  tb«  Phdhtitf,  that  Jt  Bass  before  aiid  at  the  ^^^[JJ^. 
tibMi  whsn^:.&ft  i«as  possessed  ef  a  dlMreHhig-house  !n  the  bg  and  m- 
r,    »         .      *     '.  '  treating,  jiUi« 

tified  tomiqg 
th^Pl^ntf  oQt  ti  ftii  lioute,  bm  die  issii^'  <m  the'  justification  waa  found  againit 
him :  the  Court  held  that  upon  the  whole  lOitificatiQtt  a  battery  appeared  admttted, 
and  the  excuse  not  bemg  prov«i,  die  Fhttiiff  was  entitled  to  full  costs,  withoot 
ajn^^tfMpcate. 

parish 
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iMendmt  and-Bkts  u«kfMf«m,feMbre  Ae^fhAb  #kM(  ftd 
v»  imhwfiiltyiii  the  k<Miscr  «f  3^  iritk  HMfe  «ftl 

iik$ia»tUtieAktax%eiBM  %M  W§  fibnil^  hi  Hie  gikfet 
oii' pMMabld  oMHpMtbti  ^^'l^  kouse,   and  ihm«^ 

iM^nfiiib'Md'disttftimkhse^  and  l^Ve  tlieboftf^  irtfiA 
tiw.iwyfiri>iied  tb  dl:>r%lieret^(m  fbe^B^ftttdani^  tf  A« 
flii^aiir  ^Basst^  antf  Vy  Ift  cinitamttf;  itt  ^Mbnce  tf  tfo 
littimwbn'  of  hb  hotnr,  jtrt  bdbfie  tliB  tiiti^  p^&i,  ftd, 
Ifeildy  laid  Kk  faalids' upon'  the  boy  to  remove  him  oui 
oMik  koaJsc,  wlrenltfie  rtanatiflt  just  bdiire  tMe  tifm^ 
irhaii  &c.  unlawftiUy  interposed'  OJ  pf eVeftt  tfie  Defeild^ 
HQt  80  acting  as  the  servant  of  Bass  and  by  bis  command, 
ftMi'ttmiing  ifie1)Oy'oiit  of  the  Bouse,  and"  unlawfalljr 
attisled  the  boy  in  rrmahiing  therein,  making  such  dis- 
ttirbance;  wbereupoj^tl^eJ[>^fendiint,  as  the  servant  ot 
Bass,  and  by  his  command,  at  the  tune  when,  &c.  gently 
laid  his  hands' i]£»on  the  PlaintifiT  in.Wer.  to  prevent 
bim  from  unlawfully  interposing  to  prevent  the  Hoy 
from  being  removed  from  the  house  of  Basis^  and  oeutf 
prev^ted  from  inalro^and/coiitiinijiigViicli  disturbance^ 
and  from  unlawfully  assistmg  the  boy  in'rcmaiping' m 
the  Uoiiie*  o»  JBMr  ntfcTn^'  tftid  dMISiit^'  sb^^id- 
ttixiMM*,  itt^he  &Mb%  lirigtHf  i^cti'  ai^^^ 
iiijtIifrilittodilcibryfparioFiW'pte&  ntenlSolied  ;  fiWout 
tkn^  ttee'br  ftid^Oefkidtitit'itaa  gdtttf  dt"i!liil6  s^ppoiet^ 
sMMtdt  mU  tfoipaki^;  0^a^^f^i!fetit,';'diRevA^ 
iiir  Aiiidwdifa^^fa^li^.^  "It^rdfy,  he^leaded^  as  to^ 
same  treqiasses  in  the  introduction  to  the  )s^caaA  pka 
meolionad^.thflt  bffema|idsttlwtilne>0ll«fl?  ^  Jt^iO^ 
was  posMsed  df  tb^  dwfeUing-housein  ^9  Wqxi^^^ 
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«Kf9s||^l|iDg..a  ^inMrb^ap^  th«r/^Q9  mA  at  di»  tnw 

^il^  di^^urbaji^  ib^^fm  agavvil  the  iviU  ^i  Awi..  mi 
4Hf4M(  that  tiifiia  g/^^  9mK»^  an(|^fttwb«L  Aui 
^i^d  ^is  fawly  in  tl^  qpi^  (pcanp^Viw^of  die  bonaftj  aid 
t)];^e\ipp^  J^ass  x^u^if/sd.  tbfl.|^Jfpti$r  to  <i;eaiM  mfsmg 

yi}^^}}  tbe  FIpiiUja']7;fifse4  to  (k|^twl|fr;iy^Q|ijih«iJQafl 
^^j^d^l,  ^  t^«  aerv^pf  J9dK%ii|«i4  by  hMifiMmMiA  at 
4i^f^9^q()ibeip96ae^l|oQ  oC  bis  d«reUHig*4|«iiM  al  Iha 
titfte  wkfBj  fSfc.  gei^tly.  ^d  l^  ba^^s  ujgf^  tbmV^mtJ^ 
in  Oliver  19  remove,  anddidreipp^e.biiaAoc|i.Q|(f  otij^ 
dwelling-house  of  Bass,  ^,  be  ^ftwfi%,  v^t^  yjf\^ifk 
arf  t^e  *anie  tresRi^es  1^  tb^. inti;Qj^^<3(5^ >^  tfei^^jjltt 
mentioned;  V*^^9,",^  ^^}?t  .^^V  !??>^'W! -P^^^WVlW 
ff^iityof  Vhe'.supgosed^ai^t.aiy(,^;f^^^ 
tbjip  in  that  4ws|iii^:l){}»y;^,  ,T;i;^.:^^i>l}g  ,iB  bj^Mr 
^jlication,  joined  i^sue  op,>h^,rfir8^^,p)^^  9»d,ljfr,ti« 
two'   last    ref.n^,'  tbat^  ^  th6  ^  Def^ i;!^^^^^         t>i*  qW* 
wrong  assaulted,^  beat,^  apd  ijjl-.^ept^^  t]fi§  J?]i^Tiffjf,  JR 
manner  in  the  declaration  mentioned.     The  Defendant 
joined  in  these  Issues.     Tl^P  C|^^  ^ft?,  *.^^^  ^   tj^g 
MidiUesex  jSijtingi  after  ^'f^^^^w^  tgrm^  j^^jB^  bjj^ 
l&e  (j^liJi  C.  J.,  ,'wheu.  a  verdipt  lyas  foundj  fr^  tbfi: 
ftaftitifli'  with   u.  danjages^  bat   the  ji^ry   fqui^4  ^9c 
speci^c  siiii)  for  costs,  ai^d  the  as^piate  ei^ered  the? 
veria  for  401.  costs.     (^pUu^^^  in  Hilary  t^rm,; 
^  8 1 9,  obtained  a  ;rule  n^ii,  that  tJt|f  .jH»^ea ,  i^N^t^  \»f^ 
OTiepqedjt  by  substitudijig  15.  cofts  fw  4^^^^  /  He^cjlgl, 


(a)  3  T^rwi  16^.  39X.  (c)  4^e^  h  ^^• 


c  .i  ..  •       . 

Best 


GASfiB  w  TKIMITY  TBRtf    * 

ISFT.  pMtth  of  Afl*  MOn^Mwte^  dbt  la  oMm  bbf^ «»  tt» 
iMendmt  and  Bte  uskfUMn^feMbre  A#^  thM  wkM(  ftd 
v»  unlnwfiiltyin  tlie  iKiHsfr  «f  2M«r,  iritk  HMfe  AmI 

90*  ditCiifbanee^  i^gahi^t  tlN»  W9I  df  ilfiw»  idid  dttMftf 
«ii  dMthUe  disCttrltetf  AtiRf  ^dd  W«  libidl^  itt  the  qttfi^ 
wmt'  {iMMabld  oMBiplltioti''of  Us  !k>u$e,    and  ihm^ 

thi^OBitie'bi^disttftimkh^  and  l^Ve  dielloag^  trtffA 
ihiiMf  wAmd  tb  dl:>r%lierei^(>A  Ae'Btfthdsnt;  atf  ^ 

Ifeildy  laid  Ithr  h^ds  upon*  the  boy  to  reihove  li'irti  oirf 
dP-ftk  Fionsc/wlrentfie  rtafntiffj  jusf  b^fdre  the  tlini? 
irliai,  &c.  tdilawfulty  interpose*  GJ  pf eveftt  tfie  fi^efeild^ 
Hut  80  acting  as  the  servant  of  Bass  and  by  his  command, 
•^•ttmiingtfclioy  but  of  tfie  Bouse,  and  tm1awfu1I« 
attisled  the  boy  hi  ^rmalning  therdn,  making  such  dis- 
turbance; wberenpoj^'tl^eJDpfeBdiint,  as  the  servant  ot 
Bass^  And  by  hiil  cornmnnd,  at  the  tim^  when,  &c.  gentTy 
laid  W  hands  tipbn;  the  PlaintlS"  in,. order,  to  prevent 
him  firom  unlawfully  interposing  ito  prevent  the  lioy 
from  being  removed  from  the  house  of  Azi^^  and  oeujg 
prev^ted  from  inalro^  and>contiinijiigtedi  disturbancej^ 
and  from  unlawfiHly  assisting  the  Wy  in  rcnuimmgm 
thn  UooieioS  Btui^vilkfn^  2ffid  cIM^q%''  8J^% 
rfb%  i^giHri^cti  aVe  thc^iTJff^iss^ 


iiiitte  alitlodiiotbryi  pM-t oFtftrat^ple^  menlSolied  i^^ii^dut 
tkn^  ttee^b^^ftid^BKelbidkfit'itat  giitttf  dt'^  sup^xsiei 
mmxM  mU  tMpak^;  Ws^kii*  tfaW,' eiiieWfiWe^' 
iar  tfMi'dwdifav!t^fa^n4^  'indrd^^  he'^Wled^  as  tbtbe 
same  treq>a8se8  in  the  introduction  to  the  Second  plea 
meolionwl^  <  that  b^onerapd  at  tkR0Ltilne^i«fi«fl9  tit.  AtfT 
WBBposaeased  of  thb  dwfeUmg-bouse  on  i^V^R^ 


"V* 
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QWPUoiKd^  OMit  A^^Pi^m^^  Mine  the  ijaie  vlnn^        nUi. 

tj^s  l^fJMDg.  a  4iDMrb|«p^  th|ir^o»  on4  at  4h»  tfaM 

^)l^  ^^urbajipe  ibamn  agamt  tli^  KiU  <^  .fiWf..  mi 
4HrAM(  ^bat  tiifiia  g^e^  vmfjf^  an(|.i)iitwb«L  Jan 

^ich  npis^  aad  ct^t^hfMiGc^i.  and  tQ\gQ^fiii^  pf  the  .faiiMiai 
yih}/fi^  tbe  Pl^\i)tja']}^lfse4  to  dojrfwl|fr^«|MPJlk«JQai 
^^91^^  ^  \k^  ierv^of  J9dK%i4|p^  by  )|i%.«oilPUMiA  m 
^(^q9^  q(  jtJbiiq^  p968««^.  oC  ]|||^  4wpU}P«4mi9Ai  al  «ha. 
tifja(^  when^  ^c-  gei^tly  ^id  \^  ba|^  oj^pa  lb/|jPWiiMiff 
m  oi^er  to  r^Kfovei  anddidre«pp^e.bii]^Aofp.Q|(|;  oflj)ii 
dwelliog-house  of.  Bass,  ^^  be  ^flvfl#.  iQJg^t^^  ^9lM^ 
are  tbe  *anie  tresp^es  \f^,  tl?^.  inti;a(jl(^p^(ig^  .qf  tbif^^ 
mentioned;  fithout  this^  th^t  1^.  ibfi^JQefepj^ 

tb^p  in  that  4wellin^-l){{M^.    'j;^  .pi^i^  .ip  bji^^^ 
Igliiptiqn,  joined^  i^su^  f>P.>?i  rfir?^,,^),^^ 
two'   last    replied,    that  Jli6 ,  De|pi^.flin;i  of  ^i^  QJW| 
wrong  ass^auUed,^  beat,^  apd  iJ^r^^aJ^,  ^q  ^^^'  iR 
inaQuer  in  the  declaration  mentioned*    ,The  Defendf^)(. 
j6iDca  jn  these  issues.'    Thjs  causa  was  tried  at   the 
imamesex  Sijtings  after  -Mi^Aae/mas  t^rm^^j8j.ij^  bc}^ 
l6re  (S^iiJi  C.  J.,'\vheu  a  verjlict  was  fouod  f?;!  lbj( 
Haftitidt  with   u.  danyai^es;  but  the  ji^ry,  fqun^  ag^ 
speci^c  s'uiirii  for  costs,,  ai^d  the  asapciate  entered  the; 
yerdia  for  j^os^  c,osts«     AjP^  ^/^*  ^  ^f^X.  t^fm, 
i  8 1  ^ot)taine4  a  ;rule  nisi^ .  that  ^.jpqs^e^^ ,  i^ji^t^  ^^ 
amenaed^  by  substituting  is.  co^ts  for  ^^^  /  He  cy^tg^, 

Reahiona*  M  ,       o  - 

(fl)  3  Term  R^,  391.  (f)  .^«/^,  I.  ^6. 

""'   *''  '  Best 


992  ^  CASES  !H  TRINTry  TERM 

.X6i7»       /  'BestSiajfL  iti  tke  same  term  shewed   cause,    cmt- 
^"^^    IflDdk^  tbttt  on  tbe  pteA'iltelf  it  appeared  that  there 
^  hid  been  il  batt^jv  and'the  t^dict  %ad  found  diat  the 

Ho9MV90a>  Pofetidant  wa9  notT justified  in  Hi  the  PtaintifF  vas^ 
"  theniHrc,  entitlfid  : to^  r&Il*  adsts;  although  the  Jadge 
,  had  oot  eertlfied.  'The^ayiog  of  hands  on  the  Plain- 
tifiy  ^iidch'tbe  'D^fendUnt  admits,  is  an  aHegation  ot 
ahalMryi  EineryimteMlon^l  touching  of  anodier  !s  a 
h^tteiy^  («)  1  -^  As  if  onehoid  another  by  his  arm."  In 
SmiH  %  B4ge,  tfaepuUiiig  abotft  thc^  Plamdff  was  hdd 
to.Jbe.4  httttety;  in  'Pate  v.  d^^  the  assaah  onlj 
waajuMiAsdrbiit  h&re'the  b^ter^  is  stated  on  the 
reedrdytbjrslatiiigth^  hyln^  hands  on  the  plaintiff 
aad  pcvBhing  him' o«t  '6f  l!he  house.  The  maOiih-  is 
goo^  bcoaiise  the  cause  which  the  Defendant  allies 
it^lgDne'byltbe'^ikltct;  but  the  battery,  which  is  at- 
tnnplddtD  be  justified,  remains.  For  the  ill-treating, 
whibh  the'Defendftnt  adcnowledges,  indudes  all  the 
other  irapassesy  and  amongst  them  the  beating.  And 
wh^re  it  is  smd  in  WiUietm  ▼.  Jtmes  (fl),  that  every 
If^ing  OD  of  hands  is  not  a  battery,  that  depends  on 
themtent'  wherewith  tbie  person  is  touched.  It  ap-' 
peaft'on  the. record,  fh-st,  that  the  Defendant  had  no 
right  to  tOfich  the  Plkintiff^  secondly,  that  the  touch- 
ing vaa  intendcHial  i  flbirdly,  that  the  Defendant  ap- 
plied suck  a  d^t^  of  ibrce  as  to  put  the  other  out  dt 
the  bouse.*  •  •     '. 

Vaiig^  S^t  and  Cbp/^,  cmttrdj  urged  that  t^* 
generd  terra,    •<  iH-treathig,'*  would  not  include  tfce 
beating,  broisingi  and  wounding.     Neither '  c^ufd  a 
fi«ible  and  taceish^  battlify,'  which  is  hnplied  under 
the   term   ^  ill-treating,"   be  justified    by  a  plea  c^ 
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momtir  mams  ,mpwiU^  («>..  In  (i)  Greguy  :^.  Xill       1817* 
the  Count  said,  f*,tjkA%  t\iQKigkf^*p^Wjo(*fnMierimmw    ^^^^ 
wqtosuit  wQold  jiuti^  wbat.  the  law  eonfliders  «b  aa  «. 

ass^ult^  Bucb   as.  might  be  joecespaiy  to  have'  put  the  IWRtHwooai 
party, out  of  th^  hpuse^  without  outrage <  and  .violeaady 
yet  it  never  was  considered  aa  any  answer  to  a  ebargc^ 
such  as  was  conuined  in  that  declar^liou^  of  btatiug^ 
woundiogi  and  knookiog  the  party  down.'^    Ahhoogb 
the  PlaintiiF  choosfes  in.  his .  replication  inf^rma^Iy'  IK» 
T^ig^l  those  charges  of  his  dsdamtite,  ^bioh  weiv^ 
not  selected  by  the  IMepdant  to  be  justified^  he  eaiW 
npt  thereby  wrest  the.Defendent'4  sitnUitir  bsiota  pev^ 
fession  of  the  battery.    Neither  can  iinyargiikn^ntte 
raised  on  the  declaraticm  and  .plea* of  ndt  gidliiyi\tmf' 
on  a  charge  of  assaulting,,  beatiogb  end  womidii^  if 
any  part  of  the  charge  be  tcue^  the  Plaintiff  is  entilj^ 
to  a  verdict,  and,  therefore^  a  verdict  for  die  PbtptUS 
oath^tissue  doeft  not  necessarily  evUiee.thatthftDeleMk 
pnt  has.  been  guilty  of  all  thoa&racts.    It  ^does- neo 
necessarily  import  more,  than.tbet  thei  Defendant!  hae 
been  guilty  of  an  assault;  for  itjf  4i4rno.'CsrtjficefMi 
of  the  Judg^  cQu^dever  be.  ,reqeisJM«  •  TAte  Plailidff'e 
counsel  has  argued,  a«  if  (he  JiefewdfUfiX,  prefesaed  Cik 
justify^ the  trespasses  in  the  d^lacfitipn i  whereaa  he 
only  professes  to  justify  the  treamsfea.  mcnttoned.ia  ^a 
introductory  part  of  his  ple^.  ^ich  .are  by.  ttOcrabanin 
co-extensive  with  the'  declaration.     The  word  iU«taBat«i 
ing  does  not  comprehend  a  battery.     Next,  as  to  the 
re9^(^tK>n :  in  the,  inducement  to  jthe  ^atvene^  the 
replication  the  word  ''.beat"  is  isftXQ^vtee^i^t  Ihsaor. 
du({en>ent  is  imyaterial,,  apd  c^Dfi^t^()0.(4)()tr^fatsedu 
Barter  y.  Ellis  {d),  tQ,  Biiiffi^ifii^m^,^ 

•  »     .1 ».     . .  1 

{a)  Co.  Dig.  Pleader^  3  M.  16.         (r)  4  Co*  R£p.  6aV   i  MTmj. 
f*  7fft.  ad  calcenh  cites  %  Rp.     Stamd.  %%',  n.  .      ^ 

549.  iMtmhXJH^  S48b«  *  (i)  Obi  Ai^j^i.  '^' 

beating, 


181 7.        Iktt&D^,  *^bi}A^hg^  Unprisohing,   anfl  lU-lreating  i^e 
DiAv^mit,'  a§  td  alT'tbe  H^asse^  tx'cept  the'  asstuitl 
atld  iMprisonm^t;  pleaded  not  gurlty ;  and  as  to  the 
tfWHU^M^k  ijgiMMlt  and'  imprisomnertt  hi?  jflstifi^d/  that  by  viftue  of 
process  he  gently  laid  hands  on  ,d)e  (Xttty  to  arrest 
btm.     Bot  this  moUilk  does  not  include  the  beatiiig 
and  womi(fiiig,  but  «xpreds\y  excUides  them.    S6;  in  a 
cii$e^in  drawfilbm.  {a)    In  Can  y.  Donne  (p^  die  do* 
diiratioft  slates  M  assaulty  bMery,  woun^n^  and  im- 
pri9omAtt.     The  Defendant  plead^  a^  to  %ht  fbrce  9hA 
«m&i  flrtid  ttre  wcmndiu]^  wtgvnJ^ieBs  to  then^du^. 
oP  the  trespasses,  a  justification  vttd^  a  ccg^c^ad^Ukf^ 
Jbctenthm^    aad;  that  be  ynpt^^nS^ottfiSo^'f^ 
arrest;  yeli  judgtJftent   p^isd^  ^jhti  £l0f^(ifl&'  be^ 
cnusi  tbe  Defendant  had  notp^ded  tpr  ^  i^pjttffj^  • 
Wh€fnce  it  f^pears,  th^t  even  thoc^h  bep^obg^^ 
plead  to  the  bsttery^  yek  a^  tie  only  ata^.rd^i,  1^  * 
nMiter  mmw  imfondt  to  arrest  th?5  piartgr^  that,  dk)^ 
nM  import  CM- cover,  a  battefiy.'  Theqe.jQui.hatnd  faiif*  n- 
tary  wlthoui  n  tooqbing. .  Fpr  irtiere  the  J|3qfenrf<a»t^: 
di«w  a  s.VKdf  and:  wated  it  m  eiWXfWi^^ifff^o^ 
bdtdid  not  touch  the  i^aitStjfi;  the  vera^t^  iiNtt^^^ 
pirtiy  ftMtad^  gttOir  of^dus  amidt^  btitiMLj(id{^1fi^ 
tho^  hmx!tylc)i  hut  the  least  tpuclun^axLai^glir  ia  a^r- 
biwery;(rf)    Jn  th<  caser.oF Ag*  .v.  errt5*.ftttd J^v  o 
9miihyrims&   vere  &ttod  by  the  jitky;  fa^P  «>^^al^i  \ 
niMt  was  raised  Off  what  irajt  fiui«i9  (by  .tlejuq^^teli*  ^ 
cii>thfll  whiph-w!^  iidmjti^  l^Hbe  r«^ 
f«mldW  blive=l*ei,^f*  (ortr^itt^^  ,;*r;fw^ehil»3  i 
my4iot»eil^df  Iraise  ,n^  V^ttd  W'pttt.«ii^;ftlfe;*fe*^  f^^ 
Mt  n^oessarfly  fo&mr,  ^  i^  JtuSi  b^'d^nilrif^!^«  '.^. 

(*)  Carr  y.  Dw«fei  i  ^i/^       X'T  «  -^  ?«•      <^'  ^  ' 

capable. 


Ok 

NQB9llWO0Pb 
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capfOiW    U  Smifh  V.  JB^f  the  jteti&cptioQ  jpes  to       18:1^7.. 
the  seizing  and  draggiog  widi  ]gjrcia&  ii»re  ^'*''"'"''     ^ 

Ctf r.  ac^i7.  tfutt . 

On  Ai$   ^ay  Oaixas  J^  in    the  absence  of  the 
Chief  Justice^   delivered  the  judgment  of  die  Court. 
This  was  i^  actiooi  of  ti^espass  (or  assaulting,,  beatings 
brilidiflg,  and  ill-treating  the  PTaintiS   The  DefencTaot 
first  pleaded  the  general  issue,  or  which  the  jury  find 
less  than  401.  damages.     The  Defendant  also  pleads 
two  special  pleas,  in  each  of  which  he  dropathe  worda, 
besting,  bruising,  and  wounding  and  justifies  the  ill* 
treating;  the  substance  is,    that  a    boy  was  making 
a  Bbise  in   the  Defendant's  master's  dwelling-house : 
the  Plaiatfff  was  assisting  the  boy,  and  the  Defendant 
tunied  him  dut,  Whtefii  6re  the  $ame  trespasses  in  the  in- 
troductory part  of  die  plea  mentioned.     Both  these 
pleett  eite  found  against  the  Defendant,  and  the  question 
isy  whether  tiiis  is  a  justification  of  the  battery.    In 
tbe]^a%'to  which  t  hare  loofasd,  (and  it  |S  to  the  Sh« 
tT0dn^ty*  partr  of  a-plea  that,  we  must  Ibdh  for  the 
jQ^QfOitt^k  if  (the  body  of  the  ^eo;  4)e  at  all  doiftytfiil))  it- 
wili  be  seen  that  these  pleas  purporc  to  justify  the*  ill* 
trMtillgy  tt  weH  an  tha  assasdting  th^  9lttiiiti£     IiiA)6 
CMt^  Bag^v^O/^d  we  haye  sought  for^'thftrceord' 
of  .tlH^|p)ea^^  buirit  k  iXoMo  briomdi^haCiaM^  thnoj-* 
f^NM'SM^^  i^A  Cwm  th0  pwt^d'tepntt^anft  it  tbercr 
appe«r&(i»4b^'«'pt0a  wWob  went  to.the^tiisAnk' only/  so 
thffft^il'bMdiies  die  common  case  of  a  battery  not  jus- 
tifitd;'  'ftt'flbi^  T.\SlE%r,  the  plea  which  was  pleaded 
to  dujateacil^ng,  seizing,  and  graspmg  the  Pkintiir, 
andilragg^ing,  puUmg,  and  hauling  hfan  about,  being 
found  agtf^st  liieDefendtot,  a  question  arose,  whether 
the  battery  was  justified.    The  argument  was,  that  the 
botterywMs  nbt  justtfied,  because  every  gentle  hying  on 
of  hands  is  not  a  battery  ^  .but  the  Court  decided,  that 

the 


esc  oaMH  «.^TMmi»1IKlH 

I8I7.       dM  kfhg  hold  of  the  Pluiitili;  tad  Utmiog  bin  oit 
mck  ftiid  heebi  wm  a  bittery,  and  that  the  pka  jmti* 
fied  the  battery,  as  well  as  the  assaalt:  they  depded 
tklillliebaltMyfttodMiriMed;ai^  Ae  plifmtiff  had 
hia^filllTiWli.    The  oaS^  iMkreiiod  ^weeb  Wis  case 
and  that  in,  that  in  5sifi^  v.  Edgt  nodittig  is  ^said  about 
'  th^lftflreaftig^  but  ffieplea  fipeaks  about  tbe  ba^;ety: 
"here  nctftbhig  !s  said  of  tfce  haltery,  btit  the  plea  speaks 
*  of"A^  iB-*e«(tin^.''  tht  case  of  Page  v-  Cretd  does 
imi^pplf7  and^W  are'of  opmion^  that  ibe  PlfUDtiff 
oi^g^^4iifte  IBs  coMs,  there  bemg  a  JuitificaCioti  of 
the  battery,  which  is  not  being  found  by  the  verdict. 

Rale  abacdate. 


June%s.  Matthew  and  WiF?  ConuppiB. 


t^'^'lS!!^  (WJyjYSeijt  moved  that  the  acknowWfe^^ 
lc4esdm&»r-  Ane  might  be  taken  in  ScoOand,  befere  Hkomas 
la^d  befaw  jHE^  and  Roderick  Gray,  not  bdnff  wotera  to  du^ 
wmaotwii-  *%>^  ^'n  ^  affidavit,  that  the  Conaaor,  rftrr^dr- 
tm  t<»dis  MaUhifmy  and  7«r5<-j;  his  wife,  lived  9t  Oi|f{a^  in  the 
SSaT*  county  of  Merdeen,  100  miles  from  Edi$ilmrgk,  ithm 
signet  mtafiflg  ^lona  wikan  to  tba  signet  vsside^  and  wei«,  the  one 
^i^dthe  7<>t«»iA*«*«^y»«roofage,andunaWetotnw«i 
parties  beiag,  ^  EdiiAmgh  wMfoofgr^  danger  of  their  Kves. 
in  fact,  mudUe  JKo/. 

totniTel,  .      .   .    ■     .'.        .  ,.    ^ 


,>  '  >^ 


rjSYWOOD  Seijt  moml  to  anwiid  a  a—awiy  by  Recovery 
-"  striking  out  the  words  ^  EitaJwrUk  mW  ^  iSSj^out  s 
the   ground  that  Eleanor^  tbf  wifi^  wb»  r  ip||01  4Vt  minorTouchee. 
the  time  of  taking  her  coQseoi  under  a  wril  of^  4iib- 
mm  potestatem^  of  whidi  &ct  the  comipisskuieia  mere 
not  then  conusant 

Kat. 


BftODic,  Plaintiff;  Steveks^  Deforctailt*  Jtme  sj. 

TENS  Serjt  moved  that  oertain  reeoferiet  and  fines  FfaiepermiRed 
^^  might  pass  as  of  this  term,  cotwijlhilipidii^  dwt  topwwliii » 
the  acknowledgment,  which  was  taken  in  Jrdtm^  had  ^i^^^^^^^ 
an  erasure  in  it,  upoti  producing  mfL  afidavit  tfrfXjIpn  niene,iipoii 
that  drcomstante,  by  sweating  thai  whea  the  acknow-  ^^^^J^ 
tedgemeot  was  taken  the  same  words  vm  .wiitlf»  ^o  ^^^  wrHieit 
tibe  erMure  whidi  now  stood  tbercqn. 


DBST  Seirjt  moved  to  aneiid  a  leeowry  bj  addiqg  Ktaoverynot 

.       more  land,  after  87  yMrs^  on  the  aiBdafk  of  the  P«-8ttedto 

steward  of  theestats^  itatmg  gsMratty^  that  tfaepa^  mipslifiin/^ 

session  had  during  dl  tfiat  tian  goaa  along  with^  and  ■JMsiit^ 

pmrsnant  to  the  title.  ,  H^g^^^ 

tiatitlefbrs 
period  long  before  tlie  knowW^  of  iht  d^^Qsaa^  not  niSiBg  te 

Vol.  VIL  9  A  Gibbs 
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181 7*  GfBM'C  J.  Onljr  see  boff  ^«ngieroiM  a  practice  tbis  is ! 

'  NdfiiL    '  *   Although  we  have  lit  tnafiy  cases  been  obliged  to  con- 

Duwuidaiit.    'brm  to  the  precedents  estobiiihed  by  our  predecessors 

yet  the  extreme  generality  of  this  aflSdavit  is   such,  in 

*  "^  swearing  to1!wcts-lyitig  long  beyond  the  time  of  the 

'Deponent^s  own  lifti,  that  we  cannot  consent  to  this 

amendtoetity  whhodt  anafiidavft  stating  more  parti- 

cttlarfy  tlie' extent  dt*  his  knowledge,  and  the  ground  of 

liis  beHef.  ■  '     •         ' 

*  *'  f  '  Rule  refused. 


June  sj.   '  Uot»p£!i  and  Wife  'o.  -Rbevb. 

It  is  a  direct  rr-jjg  Pbiniiff  declared  that  the  Defendant,  with 
trespsM  to  in*      X  ,  .  -» 

jure  the  person  .force  and  arms,  at  Parttnundk^  drove  a  certain 
•f  aoother  by  gjg  against  a  certain  carriage  in  which  the  Phiintiir's 
riagT^ainsT  ^®  ^^*  ^^^^  riding,  and  oTertumed  it,  and  gretitly 
the  carriage      hurt  the  PbJntiff's  wife.    After  Terdict  for  the  Plaintiff 

wherein  such,  ^^^  ^^  ^^    Wincketter  Lent  86size%   1817,  before 

person  is  tit- 

ting,  although   Abbott  3. t  AfiSeijt.  m  Easter  term,  1817,  mo^edin 

the  last-men-     arrest  of  judgment,  upon  the  ground  that  this  ought 

b^notST^  not  to.h»ve.bq?a  nfi  actipn  of  treq^as^  buj  an  Miction 

perty  nor  in  ,  on  tibe  cas^>  iw  that  tl\e  declaration  did  npt  state  diat 

of'thT'^'^t'''  *^  carrisge  j»  wJiicb  tfc^  PlainUffV  wife  w»a  riding, 

injured.  was  the  Carriage  of  the  Plaintiff,'  .ndr '  atacred  nniy 

injury  to  the  carriage,  Uit  was  solely  brought  ibr  an 

iqjury  to  the  wife. .  Though  tbftt  lojoiiy  received  by  the 

Plaintifffs  wife  arose  out  of  an  act  of  the  Dcfendaat, 

yet  it  was  in  consequence  of  the  Defendant  hawf  run 

against  the  carriage  of  some  other  person,  for  such  it 

must  be  intended  to  be,  not  being  stated  to  be  the 

.  carriage  of  the  Plaintifl^  and  no  act  could  be  more 

consequential '  iA  its  nature^  than' this  injuiy  to  the 

Phiiutiff's 
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Plaintiff  V  wife.  The  cmeoS  Sctf^  v.  ^Shepherd  {a) 
went  beyond  th^  law^  but,  not.sq.&r  as  .tbip*  Tha 
Court  granted  a  rule  nium  ... 

Lens  Serjt  in  this  term  A^w^  jca)«ief  Aftier,  ver-  . 
diet,  ii  must  b^  intended  that  tbe  c^ri^ge  wa9  fur^red 
at  tbe  trial  to  be  the  Plaintiff  ?s  carr;age^  if  that  be 
necessary  to  the  nmintenance  of  l;he  actiQO.of  jbr^sipi^ss. 
If  this  carriage  was  in  the  possession  of  tbe.,wi£ey»  it 
was  for  th«  time  in  the  possession  of  the  husband,  and 
though  it  might  have  been  ground  of  special  demurrer, 
it  is  not  a  groupd  of  general  demurrer.  If  it  were 
stated  that  she  was  sitting  in  the  chaise  of  a  stranger, 
it  would  have  appeared  on  the  evidence  that  it  could 
not  have  been  in  the  p0se$$ian  of  th^:  Plaintiff,  and 
the  objection,  if  any  objection  it  be,  would  have  arisen. 
But  this  being  in  arrest  of  judgment,  it  must  be  taken 
primdfade  that  the  act  was,  as  averred,  done  with  force 
and  violence.  If  the  Plaintiff  bad  declared  in  caae^  it 
would  have  been  neeessary  to  shew  thiit  the  chaise 
was  in  the  possession  of  a  third  perscm,  not  in  the  pos- 
session of  the  Plaintifl^  in  which  last  circumstances 
trespass  only,  and  not  case  would  be  proper. 

Pett^  ih'support  of  his  rule.  TTie  objection  is,  that 
the  grievance  complained  of  warrants  case  but  not 
trespass,  for  the  hurt  to  the  wbrnkM  was  tohsequential 
on  an  act  of  hnrt  to  another  person's  carriage^  Piitsv. 
Gatnceand  For^stgii.  {b)  The  Plaintiff  might  have  de- 
clared on  his  possession  of  this  carriage,  and  tn  that 
case,  be  might  have  declared  in  trespass.  He^fuMs  v. 
Clarke,  {cy  The  drivmg  against  thie  carriage,  wag,  so  fiir 
as  appears  on  this  record,  no  trespass  to  the  Plaidlifil 

(fl)  %  J^.Bi.  89a.  S.  C  s  (ftStr.6$s,  %td.Raym.Uo%. 
WiU. 403..  .     ,. .    (0  a-UbiU|r«»  5rt* 

3  A  2  The 


t 

ikiprog&tfw^edff.v^f;^^.  ]f ippwrtifaAtUutrplAiid^ 

Hit  4iw  60U  w^  ^B<it  bro^g^t  wilbiD .  the  linr  fUited  by, 
tktSflfiwdMt'^counasl;  fori  am  ofofanio^  that  be 
wbo  throir»#ver  a  ehsir  or  .a  earri^^  iq  which  auotber^ 
penoB  is  sitting,  commits  a  direct  tresptes  agamst  tbc 
potion  of  him  who  is  sitting,  in  t^at  carMage  dt  chidr, 
and  IbAI  d^  aetion  of  treipass  mutj  b^  wen  mabtained. 
fcr,iL 

ftak  disditt];^. 


/jN#  sj.  GnUMDt  «;•  Wilson. 

Where  a  ro*     JH  replevin,    four   issues  b^ng  joined,  abd.Qotis^ 

pleviacauit  q(  trial  given  for  the  last   duinrndra^izes^^  the 

being  reiiiiTed  '.  ^ 'j   '-'j-       ,  y'  '     '-l   ,    -,  -  -   V"  V'i.u-^.TT 

a^^inue         cause    was  reierred,    u^der,  a   Judge  s-  order,  i with 

joined  and  be-    liberty  to  either  party  to  make  itli  rule  oF  Cour^)  to^ 

ferejiuT^wocp,  ^^  arbitrator,  who'hacl  power  tQ  awar^,  determli^^,  iMni, 

found  one  i«sus  direct  re^ipectiDg  the  several  issues  joined  in  tne  causey. 

fbrtheOsf^       ap^  the  costs  thereof,  in  like  manner  as  ifthe'c^iise 

«w»^  t]^     ^^  fceen  tried'/  kn<f  t£e  costs  of  the  reference  bj^^ 

payniprt..o(^  ,    award' werH3  to  oe  in  the  discretion  of  the^  arnitxatbr^ 

IT"' 1*!!^^'     'wnb.made  an  award,  ^ndin^  three  issues  for  the  Plaini-, 
]um,.wilomff  ^      ,    '      '  . '  -^         ■'   ;'.  ;.  •  ^ .: :   ♦  ^'  -»,•»-   ^    -  ^,y  j^rf^ 
ed  no  verdict 

or  JQ^gnent  to  be  tki^t  Mft  tfkst  thetMftHdMt  wtftf  hdt  tMtled^  bittfitf  id 
eater  vpja4gQciit  la  the  ectloi^lbr  the  rant  and  00^  IbrKA. 
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WI 


ti£^  and  one  fiir  flie  Deftn^lmti  ftnil  Ihat  i'%/.  i<is* 
rent  was  due  to  him.  The  at^iti^tor  had  Mt  diMcted 
any  verdict  or  jadgment  to  beiant^fed;  and  Ae  eoM' 
6f  the  canse  were  taxed  at  19J.  on  the  rale  of  <3ourt^ 
which  had  been  obt&nfied,  reco^rdlag  tb«i«tib&dailen. 

Lens  Serjt.  had  dn  a  former  day  >ebt4ineA  a  itile  itf^ 
that  the  Defendant  in  repIeVin'  mtgHt  btl  at  'liberff  to 
sign  aind  enter  np  final  judgment'  nffthal  the  HaihiV 
for  I2h  IBs.,  and  also  for  the  i9t.  costs  punmaii(l  td 
tUt  award}  and  to  Uie  pro&onolary's  aiSi)PC)a^iN!L 


Onslow  Set^t  noW  shewed  cause.  The  case  Was  ir6- 
&rred  before  trial.  Or  verdict,  and  the  arbithitor  hasnM 
directed  ai\y  verdict  to  bo  entered.  ^' 

JFVr  CurHim.    It  cannot  by  any  possibility  be  done. 

Rule  discharged  with  < 


Wbbb  and  Another  v.  Astisalu 


JwU  %s* 


JO^STpexil.  hod  on  a  former  day  obtained  a  rule  A  cogmvuit 
nisi  to  jset  aside  ajuilgment^  and  a  cognomt,  {for  ^''^^^ 
the  debt  ai^d  costs  of  t)ie  arrest^)  on  whii^lf  it  bad  been  oun  tad  be^ 
enter^  up^  qn  pf9fi  grounds  j^  first,*  that   the  cqgnaoit  Foredceltn- 
bf  ing  given  jpifn^iately  after  t^e'  /iri^pt,  ai)d  before  **^  t»/^ 
declaratioi^  wa*  vpic) ;  for,,  ^t  ttie  time ,  wben.  the  Do*  requiring  Htvt 
fendant  a^l^nowiedged  the  PlaintiflTs  cav;5e.of  acfiop,  l'****^^^** 
tlje  Pi|mt;ff  .h>4  |lo^  stated  on,  ripq<?rdr  any  q;»us^  pf  the  iMtM^ 
action  i  seoon41y^.^tbfit.  the  pefj^dant  )i^  ffiVenrthis  «potttJ^^vta|r 

«§H^  wlJUa^e.Win  tW 

that  no  attorney  for  the  Defendant  was  present  when  a  VrinSMtL^^^ 

he ,sianed  the JnataimeDti  ibii^thatithA suk  of  iaV.Quirt  }^  cmMf^'  •' 

(a)  mi  T.X4  E^  15  At.  a.  x66s. 


3  A  3 


requiring 
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^        *'j     requiring  an  attorney  for  the  Defendant  to  be  present, 

Wjbbb  when  he,'  being  in  custody,  executes  a  warrant  of  at- 
torney to  confess  judgment,  by  equity  of  construction 
also  extends  to  the  case  of  a  cogtiovii  given  by  a  pri- 
soner, although  the  rule  inakes  no  express  mention  of 
cogfwutis^ 

f 

Vaughan  Seijt  on  this  day  shewed  cause,  upon 
affidavits  tliajt  when  tlie  Defendant  signed  the  cognovit^ 
s  he  came  to  the  PlaintifT's  house,  unattended  by  any 
officer^  and  that  he  did  not  states  nor  did  the  Plainuff 
knoW|  that  he  was  in  custody  in  this  of  any  other  ac- 
tion, V^ugJum  contended,  that  in  point  of  law  the 
•Defendant  certainly  was  not  then  in  custody ;  for  the 
sheri£^  in  permittir^  him  to  come  alone  to  the  Plain- 
tiff, had  b6en  guilty  of  permitting  an  escape;  and, 
therefore^  the  case  was  not  within  the  rule. 

GiBBS  C.  3.  I  very  well  know,  that  an  opinion  has 
prevailed  that  a  cognaoit  cannot  be  taken  until  after  de- 
claration :  but  I  Icam  from  the  officers  of  this  Court, 
that  it  has  been  the  constant  practice  to  take  cognovits 
before  declaration;  atd  that  judgments  have  been  en- 
tered upon  these  cognofvits ;  and,  therefore,  though  I 
know  that  a.  contrary  opinion  has  been  cherished  by 
certain  persons,  I  am  of  opinion  that  the  judgment  is 
regular;  '  The  next  question  is,  whether  the  cognovit  is 
void,  within  th^^  rule  which  requires  that  every  war- 
rant of  aCtomeyia  to  be  executed  in  the  presence  of 
an  attorney  for  the  Defendant,' if  he  be  in  custody, 
and  that  for  default  of  this  observance  it  shall  be  ^oid. 
Here  it  is  sworn  by  the -Defendant,  that  he  was  ar- 
rested, and  went  to  the  P]ainti£^  and  JVebb^  the 
FlaintifTs  attorney^  to  whom  he  gave  a  cognamt  for  a 
sum,  which  included  15/.  debt,  and  the  costs  of  the 
^    writ.    The  plaintiff  answers  this,  by  sayings  that  when 

the 
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the  Defendant  came  tothe  PlauitifF,  he,  the  Defend- 
ant was  alone,  and  did  not  state  to  the  PlalntiflP,  that 
he  was  in  custody  in  this,  or  any  other  cause;  and 
that  he^  the  Plaintifl^  did  not  know  or  believe  that  the 
Defendant  was  in  custody  in  this  or  any  other  cause* 
It  is  very  remarkable  how  the  Plaintiff;  Webb^  swears 
this :  he  does  not  state  how,  or  under  what  circum- 
stances, the  application  was  made  to  the  Defendant  for 
this  cognovit ;  but  this  I  kpow,  \ke  had  sued  out  bail- 
able process  against  the  Defendant,  and  had  directed 
his  attpmey  to  arrest  him,  and  had  made  him  give  a 
security  for  the  costs  of  the  arrest.  Did  heathen  be- 
lieve that  the  Defendant  had  not  been  arrested  when  he 
received  the  costs  of  the  arrest?  Whatever  h^s  idea  of 
the  meaning  of  the  word  knowledge  may  be,  I  think 
he  could  not  but  be  assured  bow  the  facts  were.  This^ 
therefore,  we  think,  comes  within  the  rule  that  a 
cognaoUf  given  by  a  Defendant  in  custody^  must  be 
executed  in  presence  of  his  attofney';  and  that  it 
therefore  is  void,  and  the  rule  for  setting  aside  this 

judgment  with  costs  must  be  made  (a) 

Absolute. 

{a)  Arnold  v*  Lowb» 

.    ^JSiSr  Seijt.    sbe¥red    cause  the  qils^  q£  Paul  ^.CUaver  {a)y  igj. 

against   a  rule  which  had  been  as  deciding  that  a  ro^o^/ctHHea       June  %%m> 

obtamed  hy  FaugboM  M/u  for  wkhia  the  iaine,fi4e  df  Court, 

setting  aiidi  a  eogn^viti  on  the  which  requires  that  ofi  the  ftxe- 

ground  that  it  was  given  by  a  cution  of  a  warrant  of  attorney 

Defendant  in  cnitody,  and  that  by  the  Defendiint  hi  custodyy 

no  cttnnttiy  &r  tht  Drfcadaor  a&    tttornry  saiMt  4^  pretant. 

.  waa  preifnt  at   the  ezecutipn.  '^^iie  Court  niade  the 
In  support  of  the  rule  was  cited  '    Rule  absolute* 

{0)  Jtnte^n,  3fip., 


£N0  Ot  tKimt^  TERM. 
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,      .     t      '►      V  j''^V^'*v3      .»»*to»^  «  bt>.inoJ  pen 
'.    >  M\    >i  ''  •;:  -,■♦ 
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CONTAINED  IN  THIS  VOLUME. 


ACTION. 

WHERE  a  turnpike aet  diftcte4 
that  if  any  person  had  cause 
of  action  against  the  truitees,  he 
should  sue  the  tnatDfer»  hcld>  .that 
the  action  agrfatt  the  treasurer 
was  substituted  only  for  such  action 
as  might  be  maintained  against  the 
whole  body  of  trustee^  and  that  an 
action  would  not  lie  against  him 
for  the  act  of  fite  trustees,  though 
they  formed  a  quorum.    Everttt  ▼• 

ACTION  ON  THE  CASE, 
Jud  U€   Piwi   AcTi  U     Vaw- 

1*  Ad  action  upon  the  cast  ia  the 
saMft  of  waste  cannpt  be  sup. 
pQrte4  against  the  asrigpie  of  a 
mm,  in  wU^  tlic  lessee  bad.  co* 


venantedf  firom  time  to  tiasey  and  at 
at  all  tinset  during  the  tem»  when 
need  shpnld  require,  aolEdaitly  to 
rspftir  the  premises,  with  all  ne- 
cessary reparations,  and  to  yield 
up  the  same  so  well  repaired  at 
the  end  of  the  term,  in  as  good 
condition  as  the  same  should  be 
in  when  finished  under  the  diiec- 
tion  of  J*  Jf«,  upon  a  breach  that 
the  Defendant  suffered  the  premises 
to  become  and  be  in  decay  and  mi- 
nous  during  a  large  part  of  the 
tenut  and  after  the  term  wrongfully 
yielded  tbcm  up  w  much  worse 
order  and  condition  than  when  the 
same  were  finished  under  the  direc* 
tton  of  /» M*  Pag9  898 

%  SmkU  that  case  will  not  lie  against 
a  lessee  tor  years  for  permissiTe 
waste*    Jmiuy.jrUl.  S92 

8.  The  I)efendant  was  owner  and 
occupier  of  a  wood  adjoining  a 
wood  of  B»$  divided  therefrom  by 

alow 
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a  low  bank  and  aVibsIlow  ditdby 
ootbesoga  %u&ck^t  feaoe  to  prc- 
vtnt  dog«  from  passuig  from  S»*b 
woods  into  tbe  Defeodant'e  wood. 
There  were  pttbUp  fool-paths 
througiv  tbe  DefeodantV  wood  not 
fe^ed  off  therefrom.  The  De- 
feodant^  to  presenre  hares  in  his 
woody  and  to  prevent  them  from 
being  killed  therein  by  dogs  and 
{ott»  that  cAfne  -  i9il?f«into '  in  par* 
suit  of  hafesi  kept  iron  spikes 
screwed  and  fastened  into  sereral 
trees  in  his  wood*  each  spike  bar- 
ing two  sharp  ends,  and  so  placed 
that  each  end  should  point  along 
the  course  of  a  h^ur-path,  and  pur- 
posely placed  at  such  a  height 
fron[v.  tbe  ground  as  to  aUow  a  hare 
to  pass  under  them  without  injury, 
but  to  wound  andkilfa  dog,  that 
might  happen  to  run  .against  one  of 
the  sharp  ends  thereof,  the  spikes 
being,  from  their  nature  and  posi- 
tions, adapted  to  eftect  the  purpose 
fof  which  the  Defendant  fastened 
them  there :  none  of  them  was 
less  distant  than  50  yards  from 
any  foot-path,  and  some  were  from 
150  to  160  yards  distant  there- 
from. -  The  Defendant  kept  notices 
painted  on  boards  placed  at  the 
outside  of  some  parts  of  tbe  wqod, 
that  steel-traps,  spring-guns,  and 
dog-spikes  were  set  in  that  wood 
for.fermin.  The  Plaintiff,  with  ^l*s 
permission,  was  sporting  in  ,5/s 
wood  with  a  valuable  pointer;  a 
hare  rose  in  his  wood,  and  was 
pursued  by  th^  dag  tb(:recmij  over 
the  bank  and  ditch,  into  the  De. 
fendant's  woody  and  in  the  ptn-duil 
II 


there  i^  agnoffc  one  of  the  •hicp' 
spikes  aodwaa  killed.  TheiPlaio- 
Ciff  endeavoured  tt  aiuch  at  in  him 
Jay  to  prevent  his  dog  from  pur* 
suing  tbe  bare  into  the  Defendant's 
woodr  but  was  iwable  fo  to  do. 
The  Plaintiff  having  brought  ao 
action  4ipoa  the  case  against  the 
De&adant  to  recover  a  conpeosa- 
tion  for  the  .l(>sa  of  his  dog,  tbe 
Com!  of  ConmiDn  FletA  were 
equally  divided  in  opinioa  wbe- 
..ther  the  action* was  maiataiaablet 
GMrC.J.  and  iWAuJ.  holding 
that  it  was  not,  and  P^tri  and  Bur^ 
rof^i  Jfr.  holdmg  that  ,tbe  Plaintiff 
was  entitled  to  recover.  JJupuy^ 
Clayton.  Pa^e^^ 

ACTION,  LIMITATION  OF- 
Sec  Statute  pf^Limitations. 

ADMINISTRATOR. 

Sci  Executor. 

AFFIDAVIT  TO  HOLD  TO 

BAIL.    • 
Jlnd  see  Baji.,  IV-\8- 

1.  An  affidavit  to  hold  .|o  xbail.  tbe 
acceptor  off  a  bill  c^  egichapgeK  not 
shewing  that  th^  bill .  is  becopie 
payable, >  and  that;  it  ,<t>n|ia|KS:  pn* 
paidrwbadf  ;      171 

2.  Wbertier  «n  ji£|d^Wl  lo-bojd.to 
b^  on  a  bill  :of  exdbaiigp  naed 
shew  the  Plaintiff 'I  rtUtioo  to  the 
bil]»  fHtffV.  M$khu  ▼«  tirma^*      iL 

3»  Supptemenlal  affidnvk.  not  per- 
imtAed.  '  \   174 

4f.  Affidavit  tbst/  ikt-  De&ndiQi^  is 
juatly  iiid^bted  tir  s  sumr  fbr-ptin- 
fdpal '  and  intemt  dae^  on  r  bond 

made 


AFFIDAVIT- 


ALIEN  ENEMY. 


JOlr 


made  by  the  Defendant  to  B.,  in  a 
greater  penal  sum,  i«  good,  though 
it  do  not  state  the  condition  of  the 
bond  to  be  for  the  payment  of 
money.  fage  275 

5.  If  the  assignee  of  a  bond  takes 
on  himself  to  disaffirm,  by  fcis  affi- 
davit, a  tender  in  bank-notcs  *to  his 
assignor,  the  Court  will  not  reject 
his  affidavit.    Byland  v.  King.      ib. 

6.  An  affidavit  to  hold  to  bail,  deny- 
ing a  tender  in  bank-notes,  is  suffi- 
cient, though  it  do  not  Say,  lio 
tender  has  been  made  to  the  par- 
ties, viz.  where  a  bankruptcy  has 
intervened,  to  the  bankrupt  and  his 


assignees* 


401 


davit  ras  insufficient,  as  it  shewed 
no  cause  of  action.  But  held,  that 
the  denial  of  the  tender  in  bank- 
notes need  not  say,  "  to  the*'  Flain- 
tiif.or  the  bankrupt.  Jirmstrong 
.  and  Another^  Assignees  of  Moss 
and  Wbite^  BanhruptSf  ▼.  Stratton. 
PageWS 

AGEKT- 
Se4  FaQTQ«n:  S^JE.2»S<iyr  EXCHAMOB,  I. 

AQR5EMENT- 
See  Ventor  AND  Purchaser.  Goods» 
•  Contract   for  sals  of,  when 

C0MPL?5TE. 


7.  A  discretion  exists  in  this  Court 
to  receive  supplemental  affidavits  to 
hold  to  bail.     By  Gihbs  C.  J.       ih. 

8.  But  it  ought  to  be  very  sparingly 
exercised*  *b. 

9.  The  Court  of  King's  Bench  ci^- 
ercises    no    such    discretion.       By 

Park  3.  .  **• 

10.  An  affidavit  to  hold  to  bail  stated, 
that  the  action  was  brought  by  the 

•  assignees  of  T.  -F.,  a  bankrupt,  to 
'  recover  369/.  by  virtue  of  a  bond 
'  entered  into  by  the  Defendant,  as 

•  s\ircty  for  /.  F.  in  50(X)A,  con- 
ditioned   for    performance    of    an 

•  Ward    touching    matters    between 
T^F^  alld  M.;  that  an  award  was 

'  made  pursuant*  to   the   condition, 

direcODg  T.  F.  to  pay  M.  oti  de- 

•mand  369/.;    that  a  pewond  de 

'  mand  had'  been    made,    but    that 

'   T.  F.  did  not  then   pay,  nor  bad 

.  he»  or  any  other  parson  mnct^  pud; 

and  tfaatno  tender;  b*i  been  made 

.   ia'bailk'diotei.'   Held  that  thisaffi- 


ALIEN  ENEMY. 
1.  No  contract  made  with  an  alien 
enemy  in  time  of  war  can  be  en- 
forced in  a  court  of  British  judi- 
cature. 439 

I.  Although  the  Plaintiff  do  not  sue 
until  the  return  of  peace.  ib. 

;.  And  although  the  Plaintiff  be  an 
English-horn  subject,  resident  in  the 
hostile  country.  ib. 

f.  The  Defendant,  a  British  sub- 
ject resident  here,  having  in  his 
hands  the  proceeds  of  certain  goods 
of  A.f  an  alien  enemy,  A.  drew  on 
the  Defendant,  payable  to  his  own 
order,  and  indorsed  the  bill  to  the 
plaintiff,  an  English-horn  subject 
resident  in  the  hostile  country,  who 
after  peace  restored  sued  on  the 
bill  :  Held  that  he  could  not 
recover.  Willeson  v.  ^atteson  and 
Others.  4-39 

ALIENATION,  RESTRAINT 
OF. 

Su  VrmDOR  and  PvRCRASERt  I. 

AMEND- 


MM 


AjwanxT- 


ARKTHATViDN: 


AMENDMENT  OF  HNES 

AND  |iSC0V£&i£S< 

S4i  FivBB  ijio  RkoVbrib^  Aim]><i 

.  ,'A^iElJaMBNT* 

•'.    ^    -A^NUlXy.'- 
1.  If  s  !|x>wer  tM».iidiem  iii  cMitiitj 

jBg  Da*  dnt^  of  tbed^T*  i»f  {MtjvMit 
bt  inaitttrilBised  te  ft  ^ip^«r  t^  ie- 

oi^  tkmabHiYf  ilt  'ite  time  «f  tlie 
ptyttMiit  v6f  tbfc  poiidiMi^MdMjr, 
Mb*  and  ktepe  itt  nAiMmaUe 
pm  .tlMBe6f  for '  llie  :txpaiQCf  of 
the  deedf^-dai  m^iiot  «  gfouodba 
which  the  Court  ^Q  eet.etidethe 
inDuitj.    Mootbam  ▼»  Hq^,  .    ^96; 

apothecary;^ 

The  house  apothecaoy  0^  in  hfiraiaf^ 
who  officiates  in  miziog  medfddes 
for  the  patkat^'of  4ul  Auitj,  but 
for  no  others,  is  a  person:  ilNady 
10  prtcciee  as  im  fppliMBiy.  wi|)(te? 
1,  14.  of  the  apQtht«a^f#a(9t«a#d 
need  aet  obtaiu  a  cfTtificatt,  .aor 
serve  .  an  appcenticeship.  of  Af^ 
yearly  as  ^oiredbf  the  Ijthi  sqc- 
tion  of  the  statute  55  ff.  9«^  l^. 

ARBITRATION. 

1 .  A  gederd^  rtftfrence'df  ill  dS jpikes/ 

JHffmnM,  and   detiiaftas  letweeki 

the  MJiftiff  and  -Dtft^ndikilt '  fat  an 

a^ctiofli^'does  n6i  Idbftftr '8ta  l!«^  ar. 


bitmibr  power  t^  mv4rd  tile 
-  oTtheKferte^  '  fi^ti$ 

7«  If  the  party  b  'Mtosr  favour  aa 
awaro  n  nafle,  'Amand  moee  uln 
-n  due  W  htfli,  he  cannot  have  an 
attachment  for  ^  non-paymeat 
On-  that  occasion  of  dw  sum  arUch 
is  diie    S^uh  v.  Rcgett.  U. 

S^i  Under  a  $nb<nission  to  arbitiatiua 
of  two  assamlts,  (for  ona  of  wUbh 
the  Defendant  had  %een   in&ted 
and  convicted  at  the  quarter  ses- 
ibnsh')  ,8ad'of  a&  eoitainde^  td 
theiadiqtnMafeand  sulws^nt^pK)- 
I'Oeediiigs    thamon^    tber  arUlMtiir 
.aalankd  a'pa}aaent  is  sntiBCstttiln 
.nt  all  coau  ineadant  to  ilir  indidt^ 
neni.  aiid.pEeviona  and  raliaB«|uBBt 
pconeedioBS   tfaenop  i     HM^   1. 
That  the  indictment  and-^assauks 
4wgt^t  legally  be  Jfcferpei    2.  Thst, 
.the    arbitrator    did    not    thec^^ 
exceed .  hi^    auxhority.    Jtahr.^  /. 
Tovfa^ctid,  ...     482 

t^  Where  a  verdict  i$  found  ibr  the 
P]ain(jCr,.  splyect  to  an  awardi,  a^d 
^ef^VT  aw9r4  W«  the^  Pefendapt 
4ie«»  ,a  subsequent  award  of  a  vi?- 
;  di<;t  for  tbe^befcndant^  ^4jn%- 
ipent  ,tjieiie9n  C9opotlK,Bii^^ff4. 

'     .  ?7I 

5*  ^  So^  if .  a  juror  be  witljdnnif9,r^d , 

the'ca^ise  referred|  an  award  made 

;    after    the  ^Defenda^t^a  ,de^.> 

'  dwl^  bail. ,  By  Gif^i  Q.  J, . '  j^. 

6*.  la  entering  vito  a  ful^  of  reference 

'  ^ft  ftiti^rm^  with  a  .wdic^fostbe 

Phin^^lt  }s  "prudent  *  to  pio?i4e 

I  l^,a  sj^dal  sf^ujioapii,  th«t^,tie 

^^ftrmce  eb?U.  j»9tj.b^  4<featlid  Jff 

tW.  M^  «f  oji^  qf  the part^ ,bew 

,f^c    award    pij^d^.  ;.7V|m/4VI^  v. 

tiaHop.  fi. 

7.  Bat 
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7«.  Put;  if « ,iini«9K  Uh  ikt  ^WiM 

.  become  by  ruleof.Caurt^actf  .to  t 

reference  ma^  b  the  .cause,  l^orf 

a«y  jury   U  .i»won%  ^andi  %.:  after 

the  awiird  laadfl,  b^t  W^HW  j^g* 
meat,  one  of  the  packet  tatbe^fa^se 
die«  tbough  tbe  cause .  abaU»  the 
rule  of  Court  is  pot  ddfunct  at. to 
tie  stranger  j  bat  an  ,  atudmenl 
shall  go  against  hixn.  thereoa»  for 
non^per&rEpBnce  of  the  award.    ' 

8.  A«  executor  may  haac,  vnthout 
^rc  fyfkii  or  other  procesa  of 
rMvor>  an  atlacfameat  for  a 
ISeefi>rmanoe  of  an  a^ward  made  in 
hia  testator's  cause  in  hia  lifeiime 
ia  fiMOor  of  the  teaUEtof  ,  though  the 
auitabhted.  by  Ua  decease.  A^iirs 
f.  SiMitioa..  <^» 

a  The  Court  will  not  renew  an 
award,  on  a  suggestfen  that  Ae 
^rbitntor,  to  whom  all  matters  in 
difference  w^  referred,  considered 
only  the  legal,  tod  r^ected  the 
equitable  questions,  when  the  party 
applying  does  not  state  to  the  Court 
any  equitable  case,  or  quMioh, 
which  Ik  supposes  the  arbitrasbif  to 
Itirve  t^ctcd.     Cfatftn  v.  Crivtn. 

iOi  'Whe^  a  replerin  cause'being  re 
jkri^d  afth"  issue  joined  and  hefore 
jury  swkkrn,  the  arbitmtor  fooad  one 
ilBoefdr  die  Defeddant,  and  awarded 
thi  payment  of  rent  dufe  to  him,  Ibut' 
orj^ttd  no  t^rdSct  or  joigment  to  \>t 
'ttftetedj^'hdd,  thit  the  Defendant 
^  Wuot  entltldl,  TO  motion^  td^  eAter 
^iip  judgment  iii  the  ietion,  fof  ^e 
^- aaa  cosci  of  thJe  aotkm  talked  C^ 


itRKBars 

And  tti  I^iku  Ajtatttif  £«.    Paivi- 

1*  Second  arrest  for  thr  sam*  -wuc 
allowabk  where  a  judgment  in  a 


former  aotkin^  Vm  Jkeir -"tt^msed  for 
error.  Qmtmni^i r^KiUf^  ^VSBL 
Upon  a  bond  in  a  penalty  condi- 
tioned for  Spaying  a 'less  sum  by 
mstaioMaiti}  aiid;  iatsrtatjfAhoBgk  n 
j»art  Aal7>^$he  iaWishTuta'  aft>4oe» 
tbe,^  obliges.  .taxf\  jatesi,:€D^;  thi^sig- 
,gi9gate..  ajfoui^  lot^Mtt  iidNaaimlfd- 
mm%  aodfthe^AMve^Moruadrdne 

^r  The  staiuifcf^iG^S.  ti  lM.ir  U 
4<n^  90ft-ainidl}ievBlaMffifti^ 
oa^fa  indjudgmeiitf  by  tf^n 
oC^  m«»tiit  far*  auii«onalsog 
1 5/^  asd  veomtering  s  last  imn  difm 

\     ASMeUEE  6F  LEASE. 

ATTAjCHMBNT. 
ir«  RpM  oir  CopBTf  ^1.    Arbitra- 

/  .  ATTORNEY* 

IvnMMT  tti'«(ti6fflty  liar  iil' hk  cuatody 

awiMlifeleQta'  of  two  eo-defeodanis, 

^the  Cburt'  will 'not  reftr  it  to  Ae 

i  'protifbnoiary,  to  ascertain  which  of 

i  ^^1*  "mil  d^Yen  tt^tf  to'  the 
xHik  Deleudiuit,  ^hd'payd  the  debt 

'  '  aitd  costs.    Duncahl  Gent.  V;  Xif iS- 

ATIXJRNE^^^^^  ftF., 
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AUCTIONEER.. 

1.  If  an  auctioneer  sells  goods  and 
delivers  them  without,  giving  notice 
of  any. lien  or  claim  which  he  has 
on  the  ownert  and  the  buyer  settles 
for  the  goods  with  the  owner  with- 
out such  notice^  the  auctioneer  can? 
aot  s^e  the  buyer  for  the  price  of 
.the  goods.  Page^i 

&  So,  if  the  auctioneer  ttUstfae  goods 
of  ^;  as  tftie  goods  of  Ai^  and  the 
bayer»  withoue  iidtice»  tak^  the 
goods  with  the  auctioneer's  assent^ 
and  pays  the  'price  of  them  to  ^.j 
the  aiictioaeer  caonpt  afterwards 
nwnlain  an  action  fior  the  prices 

2S7 

8.  No  implied  comtract  to  pay  arises 
on  the  auctioaeet^s  giving  op  bis 
lien  by  delivery  of  the  goods*  Cop^ 
pin  V.  Walker.  ih* 

4.  Where  an  auctioneer  had  sold 
goods»  and  delivered  them  without 
payment*  heM  that  as  he  had  parted 
with  bis^  lien»  the  De^dant  might, 
in  an  action  by  the  auctioneer,  set 
off  against  the  price  a  debt  due  to 
him  from  the  owner  of  the  goods. 

243 

5.  And  where  the  auctioneer  had  sold 
to  the  Defendant  the  goods  of  ^. 
in  a  sale  of  the  goods  of  B*^  l^cld 
that  this  was  such  a  fraud  that  the 
Defendant  ought  set  off  a  debt  due 
to  him  from  B^  against  the  price  of 
the  goods  of  A*     Ccfpm  v.  Craig, 

ib. 

6.  Where  the  purchaser  at  an  auction 
of. a  reveraioaary  interest  in  ^ bank 
stock,  upon  failure  of  the  vendor  to 

.  deduce  a  title  had  recovexed  .back 
the  deposit  in  an  action  against  the 


auctioneer^  held  fhat  be  n^ght  ne- 
vertheless lecoVer  iatereat  on  the 
deposit .  in  an  action  ag^iosl  the 
vendor  for  not  completing  his  con- 
tract,  under  an  averment  of  spedil 
dafnage  in  the  Plaintiff's  losuig,by 
reason  of  the  non-perfoimance,  the 
,  interest  and  benefit  of  )m  ui/mej. 
Parquhar  v.  Farley^  S&i 

AUTHORITY: 

1.  The  paviraee  of  coffees,  lodged  ia 
the  0V// /ii</irtf  Docks,  and  entered 
theirtr  in  the  pawnee's  name,  gave 
up  to*  the  pawnor,  certain  delivery 
notes  thereof  called  Dock- warrants, 
having  indorsed  them  with  an  order 

for  the  delivery  of  the  goods  to^ , 

in  exchange,  not  (or  cash,  wbkh  he 
might  have  had,  but  fof-  a  check  for 
the  debt  on  the  pawBor^s  banker, 
which  check,  waa^  dishonoured :  the 
pawnor  having  contracted  to  sdl 
the  goods  to  the  Plaintiffs,  received 
payment  for  them,  and  gave*  to 
them  the  delivery  noles,  vrith  a 
blank  above  the  Defendant's  signa- 
ture, for  the  name  of  thi  ptncm  to 
whom  they  were  to  *  be  ^deiifered. 
Hdid,  1.  That  the  de&rMa^t  hatmg 

■  entrusted  the  pawnor  whh- his  ag- 
nature  to  a  blanks  purporting  to 
authorize  the  delivery  of  the  goods, 
and  enabled  him  the^bf  to  induce 
faith  to  a  contract  for  the  sale  of 
the  goods,  and  to  obtain  jHijment 
for  then  from  the  Plaintiff,  it  must 
be  considered  that  the  contract  of 
sale  viras  the  Defendant's  contract, 
and  the  payment,  a  payment  to  the 
Defendant.        •        -  ;      • 

2.  The  Court  (Park  y  3.  £isau 
tieate}   guarded  against  any  infer- 


AUTHDRltY. 


BAIL. 
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^Roethttty  accottltng  to  a  practice 
whith  luft'  obtained  since  the  crec- 
tiott  of  the  mst  India  Docks, 
-an  iodorsenoent  on  these  ddivery 
notes  or  dock-wanranta  was,  of 
itself,  and  without  making  the 
'Wharfingers  parties  to  the  order, 
capable  of  transferring  any  pro^ 
perty  in  the  goods  therein  described. 
Zwingn'  T.  Samuda.  Page  265 

3^  A  pa^y  conveying  to  trimees  an 
esute  in  land,'  connected  with  an 
intricate  esUblishment,  which*  after 
the  conveyance,  he  continues  to 
manage  without  their  interference, 
held  to  have  authority  firom  the 
trustees  to  bind  them  and  the  land 
by  all  acts  in  the  ordinary  manage- 
ment of  the  establishoient.  Tayler 
v.  Wattn^  ST* 


B 
BAIL. 
L  Of  the  Arrest  and  the  BakL 
IL  Proceedings  agahui  the  Bail  or 
tie  S&eriffi 
III.  SurrendBT  of  the  Prmeipal.  ' 
\  IV*  Ducbarge  hy  atAer  AfeaMtm 

WiWrit  of  Error. 
And  see  Supbhsbmas. 

I. 

1.  The  Defendant's  bail 
mitted  to  appear  by 
attorney  and  justify, 
Defendant's  attorney  refused  to  in- 
struct counsel  to  move  for  them  to 
justify. '    Hagget  v.  Argent.  47 

2.  It  is  not  necessary  for  persons  jus- 
*    tifying  bail  by  affidavit  in  several 

actions  about  the  same    time,  *  to 
specify  in  rither  affidavit  the   re- 


were  per- 
their  own 
where    the 


lative  order  in  which  they  are 
sworn,  and  that  among  their  deb.t8 
they  include  their  liability  as  bail 
in  the  other  actions.  Reid  v.  Com* 
foot.    Sam  V.  ElRe:  Page  324 

II. 
Bail  are  not  liable  on  their  recogni- 
zance for  any  cause  of  action  which 
is  oat  stated  in  the  affidavit  where- 
on the  Defendant  is  hplden  to  ba2« 
Wbetl'wrigbi  v.  Jttttingp  Bail  of 
Flej.  804 

IV. 

1.  Bail  discharged  by  the  Paintiff 
taking  from  the  Defendant  fafflls  of 
exchange,  ito    which    a    surety    is 

.  party,  for  payment  by  instalments. 
WUlUont.WhUaler.'  53, 

2.  A  Plaintiff  having  obtained  bail  to 
his  action,  sued  in  equity  for  the 
same  cause,  and  being  put  to  his 
election  by  the  Court  of  equity, 
elected  to  proceed  there,  and  a 
perpetual  injunction  went,  not  to 
proceed  at  law:  Held  that  this 
was  no  ground  for  discharging  the 
recognizance  of  the  bail.  Horsley 
V.  IValetab.  235 

3.  If  a  Plaintiff  swears  positively  to  a 
bailable  cause  of  action,  the  Court 
will  uot  try  upon  affidavits  whether 
the  transaction  be  such  an  one 
whereon  no  legal  debt  can  arise,   ih. 

4.  The  Court  will  not  relieve  the  bail 
of  a  bankrupt  who  are  fixed  be- 
tween the  signature  of  the  bank- 
mpt's  certificate  by  his  creditors 
and  the  Commissioners,  and  the 
time  of  the  allowance  of  the  certi- 
ficate by  the  Lord  Chancellor. 
Sfttpkton  v.-  Maebar.  589 

BANKER. 


Tl« 


lANK&UPT. 


BAMKBiL 


%.JUiM>S^ 


mS4im^ 


Hk:h. 


il  iMk 


*  f  •  A  OMiirfiiioB  of  tiaiikrupt  mtj  te 
^IMj^mff  oif  a  debt  due  to  tfa^ 
pAjdonmg  crMtor  k  the  dundc^ 
cf  teitatoTf  akhoHgh  he  haTe  aok 
obliHii^  •  l0f»I  Xr#»e  «  «ie  tim^ 

mfterwardi  obtiint  a  talid  probate^ 
wUdi  fln*«  tkb  MH  good»  and 
hat  fdatioa  back  to  tbe^  ^fttaM*! 
death.  R^iti  mid  Amoihir  ▼, 
JmMi.  Pafi  HT 

2.  If  the  atoigaeet  of  #bailav|>rin. 
termeddfe    with    and    aatame  the 

'  pABomieaMi  of  a  lurniy  ffiii  la  a 
tuficteiit  efectidii  to  take  io  the 
temb.  Md  makoi  dbdb  IMbklo 
the  hadloidt  m  ctlndderatioii  of 
their  toumcj*  for  all  wmmmA 
meat,  Thmas  t«  Pfntniom  mmd 
&sUtn4p.  '  ■  '  ■*    90S 

S«  A  pereon  who  buys .  aay  article 
for  .the  ^urpoiie  of  miin^f  it-^Hith 
hit  owA  pioduee^*  widk  a-  «ie«r  to 
•ell  the  mixture  more  adviOii 
0119I7  than  his  own  prodooe  eoftald 
^  told  uDmuedt,  dM  ilOt.thilKbj 

^become  a  trader.  4M 

4.  A  persoD  who  boys  jpigt  or  other 
Stock  with  a  view  to  a  re-sale  of 
them,  as  ancfllary  to  the  profita^ 
occupation  of  his  fanD|  jmd  gi  die 
intcnral  ^eeds  ibem  wholly  or  pria- 
dpafiy  ott  the  pitMhicecf  his  Amy 


a 

fay-gfiB^tta^ 

•r  Mr 

tHa 

H*  hooglft  pigtt  piU  tlMh  aaUs 

sli  the  MAUeiy  a^d 

a  %seek» 

Held 

IhfeKtaeMwf^^^ias  was  taact  of 

cnAig*    Puiim  MmiAmderj,  JU- 

(§•  IF  tK  assigueci  ot  a  bankniplf 
saiag  toe  pewlSHiiag  cfantor  far 
nw^ey  of  the  badMpt%  iMch  be 
im  flat  lata  hfc  haads»  ■rwiisafcUy 

.  sheif  ihsib  <»  »  itataneat  of  ac- 
cooata  bsliiaiB  |ba 
the  biafcnipt»  the  I 
the  latter  is  less  than  sdkieat  to 
sustain  the  cnaioiissbi^   the^Ds. 


fieom  takjog  winvuigi  ot  that  ^ict 
to  defeat  the  actsoat  by  ibis,  aft- 


ttoai|9QSt.the 


dant  of  dsbtf., 


Aingmei  0/  MJmmrJ  Xtmts,.  t. 


6iBafJM9u. 


«i9 


Si. 


l.Semtkp  that  a 


LoadN 


odfeffa. 


&  Whese  thse^  of  isa 

ti»atoo  had  ileaM  4 
sad  cause  of 


iaiftaaa. 


ml 


to   hMakX^  did»  under  a 


,  Met  ^  «h#  time  ^  tte  atlract, 

<hqr  fMI  00  fpliiM  4a  »  Mrdi<t 

tt^  b«  d4kd  M  vqitMim  Ar  tfab 

6UMrI>e<i|iK)yiiite.  f^gkSBk 

8.  Especidlx^  if  thiKpffci*uiU.ca| 

BvtkroMdOihri.  $^ 


HL 


r 


i/Wkere  9  baiiki^upc  Med  for  thf 

^  •  hntAt  of  hii  airfgaees,  tito  t!&urf 

^  itfuitd  to  graflt  t  n«w  trial,  ttftlet4 

.'WiUii^  nnhkenhitf  >m^Mi«Me*fofi  .t  i  «v 

If  «  c«n4tr  after  iHMict'lMtt^thet 


thfcat  of  «wtt,  ^ktt  an  act  of 
iNOikrupft^r' Uttowa  to  the  cw. 
ditoKi  hift*«Mi«lir  cn^tor".  Imow* 
ledge  tliat  be  the  tridtr  must  itop 
IM|>pikit,  i^UH  OS  ilia  debtors  in 
favour  of  the  ci^dltoi,  on  stamped 
papar  pr»toetd  fiy  t^' creditor  s 
Held  that  the  assignees  of  the 
cvecBtor  coul4  not  brii^  ,tro«^  for 
these  bittt.    /?>%  M^  ^mftiw-. 


>     •• 


BATTERY* 


9  «»-t 


•11    r^ 


.i«odor  of  goods  to  lipp  them  ca 

frwuitUi  hf  mistake' dehVeis  Aem. . 

to  the  vendee,  the  sale  is  neverthe.  |^M  iHto 

'  « leas  te«cinded»  and  the  vendor  auy 
brag  ^onrv«r  for  them  agaiost  the 
vendae»^   \       > 

V  And  though,  the  vaodea  bairkiig 
be^osM  a  bankrupt^  the  goods  have 
paaaed  Mo  the  haada  of  hja  aaaig- 
aww  jm^  Msnsuah  aalbcy  dUool 

,  <oaae  a»  i»n  wmii  m  of  the  hsak> 

-^0iPies,  tiMr  aaa  Mt  h  the 
.^  diipQstfos  ^tht  baakrbpt 
asithia  ibe  ^bkiiii «  Jkr.  ilL  v/la 
.^W-  .Uita^jibiAsr^^ibaifrfl 

,«ai^a*iar.     -  ^  •'.  -ie9, 

«(.  A:  caadita»te  «IM?«  Miiirlbd 

.fai«  piMM  payHidl  %rUi^M 


iB^-U  q^  jm;chamc»»  and 

•n^wi^  ^'iaofii^  TO 

itrpuaohaitoig  fai^*^  billa 

iMKhis«riMnal^1y   and  fndorsing 

•.^*Mi  to  him,  without  <)iAnibatton, 

.aa^va^pBi  t^'aaa  pnMc^pfr  toiA  hfe  in* 

iMbrrr^HHall  be*  the 

™^  Ifetif'  ^ipon 

159 

«?^ii-  !•'«  MMF  fo  put'  iot*'  dr. 

•aMiott^Areacceptaaee  t  IbreSgn 

'  k^'iV^MnSfiiitf '  without  90cept- 

«f  the  wccfthhfe'&otfe;  «&. 


SB 


sTif 


7U  BILLS  OF  EXCHANGE,  &c.  BJ^QKIfV 


3.  If  a  buyer  piyi  for,  good*  by  « 

bitt;  ^^M  &t  aracwec  'r*fuic«  to 

aec^ptj'  and  afterwards  detuts  it^ 

rx^  bti  ipUn  pmratcd^  and  it  will" 

-  W  bbbbtthfd;  tlie  bidder  is  iiocBoand 

1  ii^  td'trtwent  it>    '  "   'Fage  SI2 

*?  Nb^ W^tttWi'tfee  6itf.  ■'  i>. 

5^n}ff^tike  tikr.  ^lelfe'  tff    goods, 

(iMigl  W  tKe  Vnee,  iiid^^zbdaciog 

»qehe.'X)i^feii«iBfttN 'bffl'lbtl  tli«  price 

('pi^sftd  ^'i()r'  isbn-abceptatice,  -is 

fite^Oi  ^-^^et^  'tfaaf  ft  iKras  dtily 

tfcetenti^'fotltabcei^Mte-  and  vt- 

rtamdif^uBte:    '  Hkklkg  and  Ah- 

6^,  ^triaov  ao^ffCM  W^  atliSI  p^yaUe 
;at.  hiir  JEtM^j^  ^Muiker^;  renktted 
?&advitQ  pay  ky  or  take  tt  up  if 
idTer*4ar|    wiiioh ;  last  bdtfg^  the 
T  <jfe»r,  die  bankieni  tt4i6'v»erelNlnkier8 
^ia  %imi^f  eiUed  on  tbe  faoMefs, 
.  insendiag  to  take  k  yp^  but  fittd- 
iog  tbe  bill  waa  seat  back  to*/iV- 
>  IImJ  as  dishonoured,  they  remitted 
the  money  b<ck  >t0  the  acceptor, 
and,  upon    a   subiequcBl  paft^nt^. 
nent  of  the  bill,  refused  payment : 
Held  that  this  was  not  such  a'^p^,- 
cific  appropriation  of  the  money,' 
as  CO.'  render  <  the  bahkei^'  MlMt  to 
the  koMer  ibr  the  'attbttnt  iefAft- 
^  ted.  •  3t9W0tf  ▼.  JFVy.  ^  '       '  iftg 
7.'The  hokkr  df  an  firkbd  fadQ  (^y. 
able   after    sight, '  is  ndt  'bbtiiid 
inecantl^  to .  transcnit  tlie  *b&r%r 
(iceeptsbfcc.  ''       ',$'98 

8.^  He  may  puif  itlttto  tA'cdatiitt";  br 
^^'iTfaough  he  do  not  drcnUte  It,  he 
may  Uke  ,f  ^'capoQable  tijne  to  pre- 
sent it  for  acceptance.  a. 
la;  IffbktMi  reasonable  tbne  is  al- 
ii^ i^oeidba'to'be  ;&terminiBd 


11.  A   d^ ..  to.  prerat   iiaitilthr 
fourth  day  a  biQ  on  jLam^on^  ff^ 

,   withm  twenty  nuiea  thereof,  is  not 
unreasonable.    Fry  ▼•  Hili. 

Page  Iff! 

12.  The  acceptance  of  a  bill  dranra 
by  procuration  a^ita  tbe  drawer's 

;    hand-writini^  :^|iA  .the  jprocuration 

IS.  But  though  the  bill  is  indorsed 

by  , the.  sam^^pnKW9M>vthe:4ifee 
.    thereof  not  fflimqgs. tiff  JKcept- 

ancp  dp^s  pi)f  ^H»t  tl^jp^QC|ui|tfiqa . 

to  indorse.  M. 

|4f.  So,  ^hpugh  tl^p.^indprsepient.wfirt 

q^de  before  the  aocep^Qeen  v^y 


Park  J. .  Rokftifon  jV,  X^ifrpv^     -«fcv 

'  IftOND.      '  ^^ 

ff^  ^Affidavit  to  bold  to  Bail,. 

RIAOE  AbTICLSS. 

Upon  a  bond  in  a  penalty  ccmditioiied 

for  paying  a  1m  ^sbas  ~^  inatai- 

ments  and  int^rsi^  dnMi^gb  a  ^Hi^ 

only  of  the  instahnents  are  due,  dia 

obli^  ^y^  arnet^  iot  tle'^s^gre^ 

gate  4MiM^aiife  of  all  the  iibtidments,' 

, /awl  the  iM^tM  accrued 'due  -  be* 

;   .foM<  the  abtwn  hobught;  'TlitMrV. 

ithdion.  •'^^^'    •     ^  V    -%\ 

i 

Apbfp^r  i^thf  ^,4aC,4#iriMtM^ 

,    recoT9r  the  price  9f  s^giin^^^^fiick; 

•   be,'  being  'emplojieii   tp,  pyrdbaae, 

-  fi\»^  tk^ught  in  his  own  name  ;.||^ 

,  'it'ls  i^ot  a'breach  of  his  bond  eiien 

'^or  'dtily  fkrforming^  his  b^^ft.  as 

•  bttyker.-^    ttemile  aniOtt^rt  p.  At^ 

Hkiand Akother.     \        \:    IVO 

BUILD- 


CHARTER.PATITY. 

■  BtJitl)rfi6-AeT; 

Set  PARTY.wAtt.         ,     ;    ,    . 


CARRrEfc 
&*  Stoppage  in  TRAwsiTurli^.  - 

CASlEAi — olitfwd  otit    qwifionedf 

Binjir.  Co.  tftt,  20  Ir.  note  2.  (Lord 

Hale's  MS.)  >4?r&2 

HbtHamf-t^.    fiwNlndfa     Company. 

JdAiOIrt^*Y^4e«'(TEa«t,'^;)  172 
Pkritb«.Cnwford»(2Str.l252.)  2* 
Peacock,  Rukt  wl  Qrdera,  C.  B, 

,    -  .              '\  176 

Smitli  V.  SmlA  (Str.  955. J  281 

WfeJiolt    «.   Roberts     (2  Campb. 

586.)  480 

*;  .  :   CERTIFICATB, 

.,_!CESTUI  QUE  TRUST-     . 
\yhedier  a,,  g^iaift  %  e^ifmtfue.  iH:i^ii 
.<^.  have  aaj  pp«raU9«  Iq  .cobfty 
„aii  inlerest  in.thpjiiwd.    MomtcW, 
^^frl  of  Plymouil.  fl* 

CHARTJ31JWRTY. 

w^M^o^KirAvrf  #;''Smp/r,^/3; 

K  ilThe*  ^i    practice  prevaSled   of 

compi^h^r  bates  oF  d&XXm  yiqp\ 

%*  machinery,    to    trnprqW  ^hrfr 

*ato¥<age,  the  rurmslung  ^carg^.pf 

'  cottbn  wool  in  unc9mpre88ed  ))aieB» 

ai  they  came  from  the  gro^iver,  vya 

feU  not  to  be  a  compliance  with  a 


CONDITION.  715 

contract^to  lQa4«  fuU  ^  ppmplete 
cargo.  ,  .    ,.     ...   1^4^ ^2 

2.  Where  the.ftcigbte^fca4aa?op|pon 
to  load  ^.^hote.«b)p  with, 4WW- spe- 
cies of  goods  at,,  a  rbifiheriiftto.pf 
freight,  or  5  .payt.^^goe^^,^  » 
higher  ?^te,  ^d  a  p^  «sWi.aiWher 
8pecies,Qf  goods  .^ -«.  l^l^ier  unc, 

the  freighte^t}>y  jp^ni^g  loJoad 
^th  ^e  >g<9;o4a  Hfe  the; liigiHK  ;nifee, 
^8  .deemf a  .^o  ^jelect .tow^niiih  an 

'  c»lire  cargo  of  tl^ar  goodt  at^-tihe 
,  Ij^her  r^tc,  .aiMl  Uj^fig.  soi.cl^dUd^ 
.  butiailingtoloitd^^«idete;cargo 
thereof,  hold  that  tha  jitryrwere 
warcaqtipd  iai  gifring:  damages  for 
the  cmire  ^ompJemeot  at  the  higher 
.mfa,  without  regarding  thr  liberty 
be  once  hf  d  io  load  gopda  at  a 
lowi^r  xhte»,    Amtm  v.  SebMder. 

272 
..         COGNOVrT. 

&»PsiicTacBVIL2.8.    ^ 

COMMISSION  IJeL  CREDERE, 

And  tee  Ins^vr^ncb,  VI.  1. 
The, 'vendor   of  goods    thirough  the 
I   ^4iuoi^af  .a  broker  iritq  il4s  «  Mn. 
p«^ssion  del  craler^ f  \^9W0iQ%  nantr 

th^  pnitfejram  the  brokeir  Jn  m  <de.> 
,  .  cflsii^tiqa   upon    an.  hd^KMut-  «/« 

i$n^t  for  iJBW4«^by.  fh^  PIftwtiff 
'.  %Q,  the  Defendant  deliijji^^  ,ta.  be 
,    joldt^  j^Jhy,Jupv,s^ 

coNpmoK.  \  ,^ ;_ 

SmBley  that  aconditio^  |paimf|rJ|^  tt^ 

.lca«^d  ttpOA,Q)pdit]a;«.^(rr/Gi^^/ 

t^.  J.     Mason  v.  Cordw,  9 

SB  2  CON. 


716 


COfiT& 


coNTfiMw.  : 

See  Arbitration,  1,  6.    Attacw 

MZMT.      SrALEROT'WrITS. 

CONVEYANCE. 
SeeDMMD. 

•         COPTHOtD. 

Concurrept  cueto^a  in  a  inaoor  to  bar 
eix^ik  of  copjhoLi  hy  recoyerjr#  and 

^  by  wrreadkri  are  QOt  iDconristcnt.j 
aixd  alight  evidence  aufficea  to  prove 
UeWter»  bccauac  it.  ia  advwrac  to 

,,  iifi  iixticrrat  of  thoao  wbo  inake  tbc? 
evidence.,  DoeonJ^efnue  ^Daun* 
€^  ¥•  Dauncej.  Pi^e  &JAi 


CqjiPOltATION/ 
Tte  mffiPj  iui9t»t  ^i  (Qpmm^Mity  of 

the  ancient  tovm,  of,  St$49  wiqrt.held 
to..tali#  bdda  by.. a  deriBe  to/the 
iUf htWorabipfultheMayoi>  Jurata^ 
aadXpwn  CchuicU  of. ibe. ancient 
tQwn  q{  Rye.    Tki^Uofif^^ene^  y 

Cmmnallfjf  i^  t^  ^fiim9ii'jT^s»n  of 

9^^  PRIVILKGK.  '    i    .  ^  '     - 

>'  I.  ir^m  pay^k  hf  and  to^^t^i^ 


COSTS. 


JnJ  tee  FeicTNED  Issuk*  1. 

If  one  PlaiRtiff  be  in  tbia  country  and 
liable  for  costa,  though  another  u 
remdent  abroad,  the  Court  will  not 
compel  hi»(  tO  give  security  lot  the 
costa.     jlneitymottt*  Page  ^ffl 


V. 


Arkitra- 


Ani  see  Execut/o»,  'y. 

TWH,  ?. 

1.  Thoagh  a  witneaa,  auhpfcn— d:  by 
both  partkaf.  obtBu  fipomcach, 
^thout  the  ktiaaakdge  •  dt  'the 
>iilhery  MBl  paytant^fiii  \ 
aadJMiof  Jfimei  tbe^iitf  i 
ing  ia  entitled  tr.hsi^rliii  payifacDt 
'td  the  witnest  aBovred.kim  in  hb 
taxed  coats cd  iait^  -  *      '8ST 

Sj  And  that,  dthongii  be  nad^  hta 
payment  after  the  ayfaaaa  had  been 
ah^dj  paid  by  the  other  :pvty. 
Bmnm  v.  ScImAIw.  S57 

^*  If  a;  Brffendibt^  ifaoaing  far  pdg- 
neat  aa  mcMagf  aaafant.fair  not 
pioeeeding  to  tnaly  oifiitB  'te' obtain 
hi  the  diapoaad  of  diat  tdr  Ui  eoata 
ioft  not  peoceediag  tD  trial,  he:can. 
tfAi  alter  that  mle  ia'.4iadMt«ged» 
pbtm  a  aKpante  rule  fisr  ^bse 
eoMa«   Z«iQ(£  j»  T»  XiMjiikn^  476 

4y  Wbere  ip^  an  actios  ftr  aMoinlung 
add  Bhtreatittg)  the  'SitfendadCy  as 
ito3^^  artitanltany  ^  and--'ffl-iwMriug» 
juariM:  tariAig^ilie  iVMSifat  of 
MahaaMN  hmtheiAua'^ihejaati* 
ficadgm  wttiiliaufcidt^gainL^lfad'  die 
,G«etheU#. '  thaii  iq;NMi^.sth6.>aifcoIe 
jl«UfiM<ioa..>ii.bl^ec7(.tippqH0t  ad- 

Buttedy 


^  COVENANT. 

wht^  and  die .  excuse  oot  being 
,    proved,  the  Plain  tf^  was,  entitle^  to 
full  CQfttBt  without  a  judge's  certi- 
ficate*     Joifutm  ▼•  Northwoodm 

Pagg6»9 

COVENANT,, 

jBd  i$i  CHABTEa-FABTYe  | 

I,  A  covenant  tQ  re^oif  ^t  aU-  times, 
when,  where,  and  as  often  as  oc- 
casion should  tequire  during  the 
term,  and,  at  Iturd^t,  within  three 
months  after  notice  of  want  of  re* 
paration*  Thia  it  one  covenant ; 
aad  It.  cannot  be  stated  as  a&.i^so. 
lutB  covenant  to  repair  at  all  tknes 
when,  where,  aad  as  often  at  occa< 
tioD  shidl  require  duMg  the  term, 
HonfaU^.Titiar.  385 

%   A  Im^  ^QQieoaaled,  within  the 
two  first  years  «C  the  teem,  to.  put 
tbe.premisei,  i».8«K>d  and  anScient 
J .  Mfw^f  «ad«t  aU  timea^dwi^g  the 
./  4Afii|tC(sepafar,^>livf^ei|our,  cleanse^ 
^ .  .empty,   and  xfei«pv^e  mraiitiges, 
•gFoiittd,    aod  0^1^.  the-  prediis^ 
«^  riidbeni»%JwhBre^  landaa often  s»iseedV. 
J  .'siH>uUAqMire>(.and?withBi>the(:^rst 
.fififef'  yiaarSitif  .efae-^tqrm,  to  itakt< 
*•  jdoi^n   ifeuct  BWSBuayst  'as.  >«xaL 
..  fiMk«ight «Aq«ire»i  an^iartherfdaci 
.  .;  theroaf  emct  upon^ffe  demii0d(pre4 
miaes  -^(gm  \  oAm.  ^p»A  afld->f ub-r 
«.  iitaWMUal.  farkdL..4ne8Suages^r'ii^achi 
4hat..Alth;>u9h  fifty  yeara  b£;.th^ 
.,  :.tWM  .]iai.:cxpinBd^  t.the  kSKOjdid 
:    Mt,.  witbii  the  fi<^:  ^teaiU^.  4ak« 
i»  4<>wa  the  fcosinciiUHF^  '^^  ^Q 
r..  tbt^fboe  ti|ereii£.  ehset  ftmf  other 
^gqoA   subetpatial  bridt>  TotmiulgtBi 
rka»   ThtsroedMiotf  did*  «ot<  re* 


COVENANT. 
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quire,  within  the*  fifty  years,  that 
the  four  naessuages  should  be  t^en 
down.     Upon*demurrerj  the  Court 
intimated  an  opinion,  that  it  within 
the  fifty  yxars  t^  itonsea  should  be 
so  repaired  as  to  make  them  com- 
pletely and  substantially  as  good  as 
new  houHSf  tb^-oovaoant  would  be 
satisfied,  without  taking  down  the 
old  houieff.    'S^tjk  ^i  Wffi  'f. 
RadJhh  aM  (ifther$:< "''      Fkgt  *1 1 
S.  A  covenant  t0^rebtffld'k'ho(i\fein 
"  two  yeartf,  tihd  iUffidiifefttly  tty  hibair 
'  the  same  'atid  ^t'ochei*'^'btdldin^  to 
be  effected'  ddrtttg  the- term,  when, . 
Wftef^,^atid"jls*'J>clsMon  shotiM*re. 
qutfe;  and  the  skiAe  Ik'alf  thbgs 
sufficiently  repairedi  ia  the  end  of 
the  term  to  yield  u  J)  ¥o  the  lessor, 
^MbiMto%i^d<by  a  icbvtaldirtlkat'the 
lenof  niigIk,iti«4ie6^orefft!iHi«Un  a 
> :  y«ir,  wifcr  nto>t(ewriM  Miditi9n  of 
thl  {fmntM,  and  df  til  want  of  re- 
''  pthiAMis  llia^'^Mee  lifr  wtitit%  ta 
n^skpQlr' v#Milft  six  'nioifths,  ^wfthin 
^hkh'^tkM  the  MMi!*d6^»ettairt<tli  to 
'  rq^f  acc(»fdingly:  Held  that  the 
-fintVc^y^Mant  ir  not  so  qutiKfied  by 
the  last,  but  that  tlie^  Raindtf  may 
declare  on .  the  leaving,  the  premises 
out  of  repair  at  the  end  of  the  term 
with(Mit  averring    or    proving    six 
months'  notice  U  t^ir.     tV^i  v» 

4,  The  Plaint^  c  w»jMlled:  that  his, 

vt  i)l»R  should  rfi«KQR.fnopiltefcdi^t. 

er's  agent  at  G)6r4tUa^  ^.at  Ma-^ 

ordered  bjf^  ftpgbt^a  <|igent  at 

Gih-altar,  a  homewan)  pdrgo,  ahd 

therewidtfail  dwedttb  J^shtt  ^nd^ 

S  B  3  thei« 


7i8    COURT  OF  CHANCERY/ 

.  .?^Ojrafe.4>ot..v4  vbanw  S50Ai  viz 
j|qp4  ofl.  dqioog  9Uti«Mds»  100/. 

.  otMf»fiA«p^b9HahiU^«t4$foibOBth8 

^.'idirealiobtMfrom'/.'tbD  freigbtcr's 
.    agCii^  iiill.£fi(iWCMV  8«3fd  tO;£2ttdjrz 

.  .^fclraxi^fl^  difc  frngbtttr*Mgaii  at 
r^.4^fdKr  loaded*  a-  iMMMirard  tattgo, 
:  anddftcitad  hnBrto.plrooefcdttt'Xi- 
j  Joafo^^  vdiHvrila   dblianedy  --and 

.  tii6 .'  •  Jr^KlitAff  jDe4aifedtitilC'''fnvgo* 
.    .Hdd  ihak  the  fkkitiff  cooU  not^  io 

.  an  waskm  ci  coveoaafe  <Miilhr  olatfter- 
pftty»  ATenJag  tli(  hibititoie4>  ivy- 
age,  ttodYev  dw  frciglii  jcavettaated 
.  tnbe  paidon  the  deUitcry  .jo iZfOjt- 


:        DAMAGES*  &c 

aw-aadaadbfMJ  hAtU  tf  neb  m- 
<  c:  {itiRA  iocerect.    .BMsam  ^md^Jlm^ 
aher  V.  Rickardi  and  Jtmoiber. 

..   '.X     ••:    .:..  {J    .'\   SI       ..\       '     .-   .  . 

.COURT<>FrC0MMQW  PWEAS. 

^Bjf  the  words  «  the  said  Court  of  the 
Bench,**  in  ^  .plpa,  the  Court  of 
Common   Reas   shall  be  mtendcd. 


MUHiPiflfin^: 


«ri 


See  CoPYHOUi*  ^    ...    .  , 


I> 


COUNTY  PALATINE.  ; 

COURT  OF  CHANCERY-^ 

1.  Cases  out  of  Chancery  to   be  lu*- 

.   gued  in    this  Court  cannot  t>e '  ket 

down    nor  heard,    u/iress  ih^y  are 

,  signed  by  a  Seijjeant*' '  )ff an/an  ▼• 

^«  ^iHiiattYer  numbetr  of  parties  there 
.^ay^be  to  atuit  in  equity^  oiitof 
^hich  a  ca(^  is  directed  for  this 

;  CouirU   the,  Cp^rt^wall  hear. only 


DAMAGS8»  itCASOKE  OF. 

1.  t7pon  a  contract  to  irephce  stock, 
and  pay  di^ettds'  in  the  iiftaa 
time,  though  the  jury  gm  ^flamaget 
for  the  value  of.  t^  ^tock,  and  the 
amount  of  the  diWdends,  yet,  upon 

"'UBrtiiantie  "td  'i^tmt  tn  *i\itt^  J^S* 
menty  th^  meason*  of  %itfeas^'is 
not  the  further  ditMendi  tiftt  ibkf 
have  accrued,  but  interest  on  the 
damages  given  as  the  value  of  the 

•  ca)litd^Oliki  *DWy»r'«.:0«|«^inir 
(Mgfsr    •'^'■-         -■    ^'        ,   rH 

ritriit^,  Myte^g '(heMbOy^-veacOfct^him 

«^'' witll  ^irtoity.ted-bMiriglnMtliare. 

'6n  1^  U»^^d^>'bfl^tli^dMace 

'te  Kir  teridofi  wht>  give4%«4iikc. 

t?ofas  ai  to  thef  «if^Adn,  'Ae  "FWlrfiff, 

oeleuduig^  thbt '  aicilod;  is  -eiiMitt  to 

";  recover  the  costs  thereof -Mii^  his 

"      ••'^^"*      •'      ^-     '•-  ^^'r     iislMed 


DEVI&E* 
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DEATH. 
nomen^  the   Right  Hon.  Sir  Jlex- 


DEED,,  .. 

f^Al  FlHIS  AND  RBCOVBBlSSy  AmJBND- 
MXNT  OF,    U7« 

DEFEAZANCE. 
5(W  Warrant  of  Axtbittter.  - 

DEMUiUSJlR. 

Upon  demttiTer»  if  each  party  takes 
objtokms  to  ttp  pleading^  of  the 
Qther«  it  U  the  duty  of  each  to  de- 
Imr .  fBpat^ook^f .  -with  Mi^poi«u 
intended    to  moot   on  both  sjde% 

..,itiitc4»ui   the  ipvglp.  jChu^f  r. 

...JJUmt^  ..   .,  ..  .72 

-».-*♦  "        -ii *    «.  '-    -  •     .' 

,  DEVISE. . 

,11.  Wi0M4iaft^ 

• •  I 

1%  ^Beqvfett  of-  ^  itf  tny  stock  in  trade* 
.^household  goods,  wearing  appi(rel» 
^  M»iy  «MMie|S  securittes  for  npfey^ 
:  .flnd'omy. other  fthi^g  my  pvop^y 
^voP  1i^  B^tti^or  kind  ^gevart  to 
-«d4' for  Ikt  own  picpper  UK.and 

r-  WiagccfftroMed  byindj^irfiqns  ^hich 

,.  fn;id»red  the  ,t«|atarix!s,  i»|cot.p. 

♦  ^cttl^.^  f^  .    .-79 

a,.  But  if  tl^ « tf;»t9tm't  ipf^a  ,had 

[;  .dmly  appeared,  these  words  are 


•^sa»ci«irto'«Wt'land/'  'Doe6n'the 

•  The  i«f«rordfcviiedthitthrs<5*^cu. 
"traJ  A6uKr'%6rro#  ail'  ttiuth^^As'Vas 

•^iieceWtfry  t^  eatfrfy^an"  dMwds, 
^aliJ  repa(y  irdtlt  ^f ''^h^^^i^ey 
'  arisiag  f^om  iiuti^  ^&*flng  'tffe'^mi. 

noflty  Af  hU^'tWP^ilhMrettrifM 

and'  -^G^^gi'^f  «hvJ  i>l^o«bth^«>  aU 

-his  pw^rtyF   b6a'>»at^*ktft'^pcr- 

•  '«ali.  to  Bi^n'dNSdedrequtfly.fbe. 
' - tMhm  \lml itwQ othildrtft^ ^tiOloMng 
-  \tluitlris'sbn3(7»wyr*Ai]ld  «rtseii  as 

•  n  port  of'Ui'iihaiey.tba^teatM^r's 
fimrat^it)  rreijd&ptmg.'^tkstliduse 
na^  UhA^iijijaA  He  b«tvgtitBoC>>his 
Mke^  MoMtBn  afc  -Jf^  ^togdher 

.    to  ,llicfli>>jb    fibannoiif  add.'ta^he 

.^  -longest  ^litarnr  fee-sim^]^  ikndlhat 

hit   ishiUreii :  ibOiM'  «be  :  pht  %to 

tkefe  i^pe^tm' ahsrea  oTtlie  lent  « 

i^delfed'  'diiring  uheir^tmnorityv  as 

•  wAastbsiiqisBam  of^knidedspro-  ^ 
.  i^ertff  v^whihk   thby  •  ^^hoold    attain 

their  /  respective  -  ages '  '6f  t  weoty- 
dne  ^rs.  jinn  died  living  the 
testator:  Held  that  the  son  George 
took  .kinibi  'ti^tator'^  property, 
both  real  and  personal*  and  all  hia 
estate  and  interest  therein.  Smith 
y.  ihfiotfk  ^ndQtien*  129 

4.  Devise  of  my  messnage,  farm,,  and 
,  lands,.  caAed  p.  farm,  situate  in  or 
pear  tlie  jparishes  of  i).,  /iK,  and 
T,y  now  on  lease  to  F,^  at  the  yearly 
.rent  of  1507/  '  A  cloi  fn^he  pftgsh 
of  i>.,  hertttofore  arable,  andj^ut 
/  of'C  ^urin,  Mid  then  o(^ctip%8'%nh  it 
by  Ite  les«4  thei^&f,%i!it  ^i  iiSfty. 
three 'ytefs'  pan  toib^wkh'tU^s. 

•  aiid 'occupied  ^bjp-hi^^lmtl^  id 

3  B  i  excepted 


no 


I>BVIfi£. 


5.  L4(cw  .^^i^f  /r^i)hpl4  f*A«opy- 

-  M(P^  fr9«^^*^  BWW4  fwtatc 

;frqia  it  by^pacu  of  ,^hf]J5cinri8bci. 
^  She  ta4  ^a  freefcojd  c]afc  ,ia.  4^^*^, 
.  djetaot  tWQ  aijd  n  half  nil^.,  from 
I^atcifM^dffiit  and  iuo«  from  Jlfo/- 
^<9,if.  S|ie  hajd  copjhpl4  b^ds  in 
l,atchif^do(i^  and.  the  wi|}  oj^  an  aii- 
c^tor  spoke  of  lamb  botji  freehold 
|ind  copyhold  iiv  Laiahit^dfin,  .^  Held 


Poe  09  Dm^i  flf  ,JOUU  Yf  -Pip//. 


h: 


.K     I 


1^.^  dr?i»t,9f  **  dU  i9]reata)}ereal  and 
jljfl^tonal  wh|it|p5^cr,  thiffi^.^o  say, 

^.  JbuUdiog^.ttii^t;^  a^  £9'9<i.iny. estate^ 

,.  .iMi4  iikewi*  j^all  my  l^Q^hoJd  ^r? 

,4^^»J«^,f^^A.stoQk,  ia,t^y .  carfiea 

^  a  lee  10  tbb^  laoda  at  f  •    4)m%  «« 


cmd^imii:        -  >    ..  P.4^S5 

i.  P^ifjl^.  td  .4e8t«tor*$.  wile,  ^f  1» 

.<Qptlfage :&»][;. (li^,^  ifi.jriie:fiQ9^iied 

(j^afi{(^,ai^  ;HP«^ni(ni ;  r^wt  jaune. 

,|p  lis  faAi/a«^i  i^aiitf,  aa  aoon  at 

lie  cbpiild  idtaJM  tweoty-poe,    and 

tp\^  beim;fi>r  cfer*  Defsse  of 
.Ju|r>n4  «|dr.cimr  i|i.£MBip]0» 

.  where  he  thef  ii^«  (i^cfpt  what 
;,  ia»a   thereiiit»eftN^    hequeathad   to 

his  wifie^  to.  Jiia  eon  jMfJk  Jtmlse^ 

a«ao(Hi,«a^  ^W>idd  atlwpivciity- 
,  .ooet  uid  t»  bia  haka  lavfaKy  bew 

gottiia  for  ewvt  «d»|ecl  .to  an  an- 
«;  lW»ty..faC^I.  ^1  hif  a^  iMM  that 

/if i^i^  #11^  too^  aa  rimr.4ail  in 
.  .tlKl  jUnd  ^.eat^le  jn  £s&fnD|ile 
..  wlifre.tl]^  testae  Umir.  tf^(^ 

4f¥l  ff^ifi  ^.  J^i^  85 

8.  Sir  A AO^iag  pMeand  of  an 

itMU  pmrmtkr  vief  mad  smmd  of 
-lioda.ia  fee»  in  dit  coQocanof  D» 

a^diy•»  and  of  e^idlaUe  aad  legal 
V  .e^atea  for  lileaklandaik  aeamotber 

i;g^Ue|»  irkti  .reskeiadkr  ao  lia  first 

and^ther  ao^^  taiLml^^^ath  re- 
.  affuade?'  t^Jiiy^aelf  ioiee*  aad  being 

possessed  of.%  iong.  JaaaehJdt  and 


that  the  freehold  cloflcin.^i^,  A/«*'/, 

JJfii/^a,  did  not  pasa  br^i|/j^viBc.|  ,,^n^tk4.fQr,hi|,«fe       thaiilndbiida 


:  of...f:?«t«inv.|ruaMPQ^yi^.  with  fe- 

^naipd(;]Cit9  Ua.  .cl^l4mbvabarintdy, 

.  f^id  1  pos4^6«Ml .  •  tot  .*otfaot . .  ptraonal 

.  I  e^(%  4eyii|fA.tlia.«aiatr/«r  m^^ 

:    lii^t  Jo>£r.Zt4«^for>lAC^^rdBaiDder 

,    to  i<,v^..#iM(^ely>.    ^a  icnaed 

ali  (Htbiv,  hi|(  jaitat^nifnl  aisd  per- 

n  <foMt.wj^(im»e«Hr  ^itot^-wfaich 

he  waa  pqjtsessad  of  or  eqidtled  to, 

x^a4;Qf  wbifk'JIm  ind  ^powtr  to  dis- 

pose,  to  £•  JLeitiTt  her  heif%  exe* 

ciiton» 


DEVISE. 


m 


1I6Q  should  die  without  IsiiHS  he 
deWsed  '  ail  hk  r^al  09ttrt«»,  not 
therein  teftjre  ^sposed,  mtiate  iri^ 
all  the  •  nioe  counties  named,  and 
aU  testator's  persobal  property  in 
any  of  the  pubKc  stodts  or  lbndB» 
to  E.  Lester  ^  Me  $  rcttiaittder  t6 
JR.  S.  in  fee}  H^ that  £.^£Af/rr 


took  an  estate  in  iet  m  the  testa-  tl^.  9evi^  W'Fi  (9;^^iiJMn^in«igns 


tor's  fee-stmple  lands  id  fh^'couh*^ 


kwftayi>bagKitfcm  cUld^M'^dUUnMi, 
^  i^«tii<>  «f  :«dy  iMRft  ^^rtiSldfn«tf>ctiil* 

dfeiit  tbMi  iifte^  ^h{»'>d^Sfch^  to 
tbe  «sr#fth^  MfCiMi^  ^^iii^tert 
in  fte.    l^^^^MtwKi^'^  tt. 

img,0tAj^%t»£^Wmi  Smith 
V.  H^i99c¥kiierbi»ti.  ''''Page  l» 


'  «>rXHi»'«fi^'  "tDd^mihedKt^f  afte^ 


ties  o£  D.  and  M     jBf//fjt^  i»|if|    IBs  d^eeiMJ^'^Atrleh^'Mr^        his 

•^twlj^j  'li^vfnfly  TO  tfH  Ti^^ficSttif  in 

'£|MuM9%  iHrbk^de^a^'^ill^at; 

t^Mioirih  €bfi«i^  o^^yda  'hfiiY^bf  Us 
^ouS^  6^t^^t6j:'G^fmn  that 

nsP^'iG.^itotfk  tav«itiRMsir%)^   im- 

V'^te«fittb.    '^DoeloH  itiii'liemue  •/ 

^roftV'y-  mdsmHhi    ^    ^    '*  209 

7.  DcVfee-oF  gavrfJdird/laiid  to  the 

testitdr^  three    nephews,  sons  of 

'  Us  bh)Aer  Joint  daring  their  lives» 

in  e6ffinM>ny  and  tfter  their  respce- 

ttie  decease,  the  part  and  share  of 

him  or  them  so  ^yin^r,'  unto   the 

heirs    lawfully  issuing   of  his  and 

^  their  littdy  and  bodies  respectively, 

•*an^  iP'rifc^  than  one,  equally  to 

''^^dlvHfedi  as  tenant!  f^  c'oitnmon, 

•*  told  if  but  one,' to  such  only  one, 

**'stnd  to  his,  her,  or  their  heirs ;   and 

if  any  of  his  nephews  should  die 

without  such  issue,  or  leaving  any 

*  sucfij  they  ^  "should  2Ke  whliioat 
'attaiiiing     twehtv-onc,','  tfiet    the 

share'  of  him  and  them  ^o^dyiag, 

*  utito'the  survivor  and  sdrtm^rs  of 
'hl^  said  nephews,  and  thd'l^irs.of 

^   'the  hoiJy   df  pich  iurviy^  and 


*  jintAbet  V.  RUiarthf        Fage  1(W 
4.  Devise  of  iSi  the  residiie  of  whar 

the  testator  should  die  possessed 
ef,  tfr  in  expectancy  of  whiit  batur^ 
or  kind  soe^ref  ^  10  Samt^cu  dr  any 
mher  cotmtiy,  tohis#ifr''S^  Ban* 
.   Art,  f6r  her  Aaturtl  iifi^,  r^^trnng 

•  to  hcriviB  power  to  ^Ml  ^w^y  any 
past  or  proportion  of  hin  %aid  r^- 

}9iAwr'«t  h«r  dece^l  tfntt  dfter 

\  .that  period  he  bcqiieifthed  ifie  re- 

^nidM  of  what  Mras  uadtspoi^  of 

hf  his  srifiv  td  hts  dan]^hl^,  apd 

the  heirs  of  her   body  fbf  ev^rs 

'  Held  that  the  wife  had'  a  po^er  'of 

ttftr  the  whol^  rerf- 

•  ^tate*    Voot'  and  Wife '  v. 

fahrafdoAdOihen.  '      liS2 

jfi  Dtmt  ^  Isbd'  to^  the  tektatdr's 

.  ^  wn  r.  Gk  SnM  for  Kfe,  an^;  after 

1»  decease,  to  the  use  of  W  ^e 

'f^ildntf  of  the  body  bf   Us  ^d 

'  SOB  iMfclly  issitkig,  (but  ekdusive 

of  hit'tLMt  *s^*  in  die  bf  tbere 

>.     'beiiig  two  or  itaore-soeh  tfaildpreii 

•  faniAsrhim,)  their  faein  and  assigns 

'    for  ever,  ub  tenants  in  common  i 

bat  in  eas6  Mr  saM  ton  should  de 

part  this  &e  wit^t  Wvixig  Imy 


?St       DONATIO,  &e. 

odMrnephews  i^tudlfrif^^oltifi^bn. 
An&  for*  ii»«nt,'or  W  tlAiril  of 
such  issue  ^  of  IHs  ne^he#^'''tftto 
Us.A^  right  heirs.  '  One  nicety 
%f  the'  &elMMtsi<$hia  fee  descended) 
ttpoi^the\e«tat6y*i  decease/ to  the 
fttkerofthe  three  nephews,  being 
one  of  the  testicor's  two  heirs,  in 
fs^kiad»e.  sodpfiMnohim^to  «lk 
three.,aqihi^s.i(t  Kd4  1«  That 
this  w|is  zH»  tSUQi  eflQCf)tQry</de«^, 
bu^  1^  C90^ioge|H3  rf«n»iiidflr)  w«ft  a 
dputde.fi^yecl;!/;  S^j  Tbaft 'biT'ifce 
despent.oC,^  Pfir^iQO  Af»Ae tiQver- 

estate  was ^erge4  tl^ereioi  ^addlfae 
ayntii^geat  reiQA|fidpr%  if^lqii.  ««re 
supported, ther«hy>^we^,  a%  xotliat 
fojffioth.  aJiao  ^4efl5rayid.,  €nmpf 
&m  Jhe  Dfwe ^rf  tVwM^  v»  IVisr- 


DISTRESS. 
^««  RspLEviN.    Hjcruiym  .Bo;ni>,  . 

DOGS. 
See  Action  on  tab  CasKi  9«  ^    * 


DONATIO  MORTIS  CAUSA. 

A  person  supposing  bitnseK'  in  ^m. 
tremu  caused  India  bonds.  Bank 
notes,  and  guineas  to  be  brought 
out  of  his  iron  chest,  and  laid  on  his 
bed;  he  then  caused* them  to  be 
sealed vpin  three  partels^  and  the 
amount  of  tfie  coritents  to  be  writ- 
ten on  ihent  with  the* words  ^  for 
Mrs.  «nd  Mils  C.,^  \ht  l^IaintiA ; 
he  titen  diftelred  the'  brother  of 
Miss  17.  t6i«pkiee  t^eih  in  At  iron 
chest,  the  chest  to  be'  &>cked, 
the  bfcytf  tb'i>A  scaled  ttp,  iotf 'di-jf*^'"*' 


JEJEt^ENT. 

pcctei  ^'toliedeSvercd  toV?'  (his 
sohcitor  and  ott«  of  his  execnibfs) 
after  his  decease,  ,and  replaced 
in  his  owA  custody'  near  his  bed, 
and  he  ftfterWftrds  spoke  6ftMs  pfb- 

•  pcrty  as  gi^n  t^  the  PUmitiffs: 
Held  this  was  BOt^  Jweah  nhrtir 
iAuiSi'  f<M^  ^i^wt  of  a*  stifficieftc  dc- 

t  hvcry,  tad  lelMitiiioitig  possession. 
Bunm    tftMf  Jtmhtt  v.  MaMem 


E 

:e:jectm;ent. 

1.  The  Plainti£Fin  error  in  ejectmeut 
is  not  bouad  jO"  gitlre  ^  Defendant 

Jp  error  i^otice  of  his  entering  ioto 
the  recognizance  pursuant.^  to  16 
Pl  17  Car*  2.  r.B.  #r  5-  to  pq[  cos^ 
on  affirmance.  427 

2.  The  practice  has  been  to  taki^  a  f»^ 
,  cognisance  in  doohje  the  anniii^  re'^it. 

.   of  ihe  premises,  when  that  canine 

ascertained.  th. 

5.  The  Plaintiff  in.prror  in  ejectment 

'    is  not  required  to  find  bail  to,J9in 

'  in  his  recognizance  to  pay  costs  on 

affirmance.  Doe^  oh  Denist  ofW^h^ 

V.  (SounJry.  '427 

.;.  .  .,_   .r'  •  ' .  ,.♦.,'.:  .^jf  -T. 

'  '^  -    '■  ELBGtlON.'/  •-•^'^', 


EQUIT- 


EVIDENCE. 


EVIDENCE. 
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EQUITABLE  TITLE. 
Su  Oktui  qoe  T&uii% 

ERROR, 

iSkr  EjacTjcBNT^  L  Vmoif  5.' 
A  threat 4>f  bringing  a  writ  of  error, 
for  delay,  uttered  aic  months  be- 
fore the  writ  of  error  sued  QOt#  held 
not  sufficient  to  entitle  the  Plaintiff 
bdow  to  execution  pending  the 
writ  of  error.  Redford  ▼•  Gannd. 
Page  587 

ESCAPE. 
Sti  Shsriff. 

ESTATE  TAIL. 
tee  Dkvisk,  II.  2.  6. 

EVIDENCE. 

I«    Of  At  Competency  of  the  fTst^ 
nest. 
TI.  '  Of  the  Evidence  of  particular 

Facts  or  Averments* 
ni.  flf  Stamps. 

rV.    Secondary  Evidence f    when-  ad' 
mtJiihie- 


In  Where  three  of  fiye  joint  contrac 
tory.  had  pleaded  tjiat  aftcj-  t)»f^|ira 
.roises  and  cause  of  action,  th^  be 
came  bankrupts,  and  the  Plaintiffs 
proved  th^  4ebt  tm^ejr  the  com* 
XtiV^nj^  su^  elected  to  ^t^k^the  )[>c. 
neit  thereof ^  ani  lS8^e  joined  on 
the  proof  under  the  commission,  a 
question  arisin^^  Mti^er  the  other 
two  DefendanU  had  aontinHfdjpart!^ 
ners  to  the  time  of  the  contract, 
though  the  evidence  '60^  the  issue  on 


.  tbey  u^e  not  entided  to  a  Terdict  in 
the  midst  of  the  «Miiei  that.ihey 
may  be  called  a«  witnessei  for  tl^ 
other  Defendants^  i?4|f#'599 

2.  Especially  if:the  D^feodnliU  call 
witnesses.    Mmm^tl  v-  B^kr^      ih. 

Xtt,   d.     iKTri^ESf    dF     MONKT,  4. 
fA^HWtr^  tu*M  CduKt;  1 .' 

1.  Aw  eitamkinl '  cb|>^  of  a- Writ  re- 
Vuratfd  inA  filed;  and  ^f theiiidorae. 

'meat'tf^reon,  or*  which  writ  is 
iiid(A«ed,  at>paietttl7  bf  the  sherips 
\luth6rity,  the  ni<me  ^f  ^he  bailiff 
eiMployed'  to  itake  the^  levy,  'is  no 

'iftidente  -to'  prdve  whd'  was  the 
bttiliff  so' employed  by  the  sheriff, 
Qnlets  «ridence  Be  added  that  the 

.  todorM&ient  of  the  bailifiPa  name 
on  the  writ  itself  «raa  made-  by  the 
sherifPs  authority.  HiU  ▼«  The 
ShififofMBM^ex.  8 

2.  Primd  facie  the  presumption  is, 
that  a  strip  of  land'  lying  between 
a  highwsgp  and  the  adjoining  in- 
closure,  is,  as  weD  as  the  soil  of  the 

.iiighWay«  ad  medium  JOnm  «m,  the 
properly   of  the  qwper  of  the  in- 
^clojiure...  S9 

3^  S.ut^if  t^  Mpcip  of  lan^  communi- 
cate with  open  commoni^.or  other 
larger.. portions, of  land,  the  pre- 
,  ^jfjimptioa  is  fsther.idoQe  ;a«9i)r  or 
! .  ^o^sidf rably  nayr^wtA  for  thp  eri- 
J  ,^nce  of  ,pwi9er§h^  whi^h  applies 
to  ,the  larger  portioaff/fippjies  alto 
to  the  narrow  s^ip.  ^ch  onnmu- 
vicatea  witjl^  ij^egv     Qr9f<  V.  ^M 


the   bankrupt's  plea  it  Car  tfipni^^4.  Pip^f  th/it  a^.party  aigne4«.<l0«d, 

which 


79*        niSJSCXftlQXk 

olMitt^ii  .thai,  tint  deed  m»  «e)led 
JVithdiwrqfV.UcwywMJ^tp  belcft 
iQ  ajpiy  that  the  Duqr  >^di  ^^ 
ikfaiid^didl.  P«^251 

(.  T^.ill9i»inglff4'»<Hia  *  hond 
iivfote  ilh«  .»ttMation  vrilkom  «ee. 
i%  :|ho  «U$gor»  fzeeutfl  I  aofither 
jfomtf^m  irridmce  that  .the  lobli 
vqraigiifti.Jthar.  botid#.hat  did  hot 
.  ieaLor  deliw.<&4..Hddl  tkatvthe 
«igpiqgi^  band^<  mhidi  .pwiported 
^fTdi^  araM  <«Ui;|iie«blig^»  leal* 
#ta>fi^4«M»«Kh0.4eft:t^  tkB.Jtir7 
9fd»  Bcdioguaad JeKaorT)  andtiiat 
itheft'dMbdiaaiaK  th»  aat^iid  wit- 
tlMfi  h9d  pvapeilT  ^temd^the 
^tHfehd^lil^  -  3U»dk  ^  MnAm.  1251 

IV, ^ 

If  an  atteidng  wttneu  to  a  daed  depy 
having  aeea  the  deed  estatutcd, 
other  etidence  of  die  execttti<M  is 
adridftnble.    TalM  V.  Hodion.    ^1 

EXE€tJTIOM. 

1.  A  Defendant,  Whdse  goods  have! 
bean  taken  under  a  Jint  facuu^  ia; 
entitled  to  cdlon  tfat  aheriff  to  re- 
tuni  jthe  writ,  whether  the,goods' 
luve  ))een  sold  to  another,  or  re- 
deemed \rf-\mKKSLi^-'^iimnndt  ▼. 
Watsw*  ^ 

IS.  If  a  creditor,  who  detains  .a  De- 
fettdant  in  cuftody,  payi  any  part! 
of  his.weeUf  allowance  in  .a  sp\f. 
ridus  of  foreign  coin,  'as  e.  g.  a 
French  ttxpence,  the  Defelic^t  is 
entitled  to  his  fischargi.  "  '    '  *    7 

S.  *fhe'  turn^My  of  li *  prison'  is    not 
such  an  agent  for  a  prisoner  con- 
«5 


fine^  ip  C9M;v|ioiv.t)|at-t9.^  ac- 
oq)tance  oC  «pui7pus  coin  ia.part  of 
the  prisoner's  albwance,  het  ean 
bind  the  pnaQp^ .  Ag^ttr  ▼•  W^i- 
'«••  A«)p7 

4p»  Though  a  abariff  make  a.  vqwaat 
andaeiznire  of  gDoda  under  a._^Bri 
^ foams  laat  ddivared  to  hiii^  yet  the 
PhoDtiff  in  li  fart  fucuu  first  de- 
livered to  the  sheriff  is  entitled  to 
be  first  satisfied  out  of  the  fraiu  of 
that  aeiziire.  56 

5.  If  a  weoond JUri  facial  beddrrered 
to  a  sheriff  after  lie  has  the  I>eftiid- 
ant^s  goods  m  possession  under  the 
prior  JCtri  factof  of  another,  the 
goods  1^  bound. by  the  second 
execution,  subject  to  the  fiMt  ese- 
ctttion,  from  the  date  of  the  delivery 
of  the  last  writ  to  the  ^riff.        ib^ 

6i'  *  And  that,  without  warrant  ast  the 
second  writ  or  further  seizBffei  Jmter 
T.  Athcrfon*  3» 

7.  The  statute  4S  O.  S-  r.  46.  x.  5- 

does  not    enable    a  Defendant  to 

-levy  the  costs  of  an  etecntloa  ibr 

his  costs  of  an  action*     Baker  ▼» 

Sydee.  i7ft 

EXECUTION  OF  POWER. 
Sec  PowKR. 


£XECUTOR. 
Sec  Bankrupt,  1. 1. 

1.  S*  If.  de«i(9a4  a-term  to  his  ne- 
phew S*  H*  for  life,  with  remain- 
der over,  with  f^  leasmg  power  Cnr 
twenty-one  yearg,  and  made  S.  H. 
and  two  od^^optors.  S.H. 
entered,  .  ana    was  j^ssessiEd,    ud 

^  ^«lpnc '^''demiseSi'dte  ,,pi«ihises  ror 


FACTOR. 


FEMK  COVERT.        TBff 


forty-two^  year«,'rrter^gf  tAt  to 
hlMlrff,  ^  his  eite^utorsr,  Btc.t'  fftld 
that  neitli«r''liwrenery"6n  the  land, 
tor  his  soir  leas^  Maening  rent  to 
fairiiielf  and  his  esecutorsy  tvMch 
wasaiik^iatodiiiCMit^-  vriih  his  in- 
iTfcst  as  .tfoast.'  (far  hfe,  -mad this 
doty  aaexecuaor^.should  bedfitmed 
ao  aasent  to  the  legac^'raod  fbat 
the  leas^  should  theivfore  take 
rfFeqt  for  the  whole  forty*two  yftar»» 
out  of  the  lessor's  l^al  jnteireafe  as 
.«Yeciitoit.  J^  0n  /Af  .JDgtmu  qf 
H^jfes  and  Oibgr*  r*  Sturgrif*    . 

%  A  propuse  made  upcm  good,  oon- 
stdfratioii  by  a  testator»  that  his 
executor  shall  pa/y  is  a  sufficient 
cottsideratioa  br  an  action  iu  ai- 
tumpih  against  the  executor*     580 

3.  And  in  such  action »  it  is  neither 
.  necessary  to  aver  assets^  ,  ih. 

i«  Nor  a  promise  by  the  executor; 
by  three*  Burrougb  J.  disstfttitntt. 

it. 

5a  On  a  count,  averring  an  account 
stated  by  the  Defendant  of  noonies 
due  from  him  as  executor*  the 
judgement  shall  be  de  bonis  testa' 
twris^  •  '  ■  «^' 

6.  It  may  be  therefore  joined  vrijji 
counts  on  promises  of  the  testator. 
Pofuelh.  Graiamf  Epeuutor  of  Gra- 
ham. 580 


•  PACTtOHv 

,-A   coi^giipl  J9odl».-fof.\«J?.  .^    * 
\   \9if\xwt  wi  Hamhurghf   in  which  the 


Deftniknt'  waa:'  pfttfleri   wA  the 
Defendant  itaadd'advitiGM*:«f  mo- 
ney iti  London  to  ^VfT  bd  vtpaid 
out  ^f-^  tli0  proeeeda  of  Mke  sales. 
The  house  at  HuMm^>fmAdm^ 
^tb  the  fmti&riL%^\0MiitLiAAmi 
they'  apfleidlf .'  ilMlaited^iBiA  leaiit. 
«»d:-tlftitf^«o''tht<19ii^         liere» 
«  iud>  idaia.d^ -ufc '  *that  ^fadf^were 
t:  .bdii^ht  .lo(^lhW  asttntev  {»^  4e- 
bile*  ton  tbe^^iAli.- >  Th^^Mk 
>  faeiig>M  diiiiigouM/i  a  tjtiqr<  fawid 
..jfaat  abft^JcDorfigiiaBe  Safe*  »ot  au- 
.iithQflbeditci)^uidfaHe^UB»'«i«r  the 
iactoBn(^«id^iJdD:iQ^fjAf.-  and  ahe 
.  C<»HrtJ»rid4hetff»dkil.M  bo/fi^t. 
Jnififi*^  ,mtd  yOAm^i^  4$Sg9mi^  «/ 

FEIGl^Eb  ISfSUE. 
The  9psts  ia  a;  feigfied  is«|ue  ^der  an 
iDclpsure  act  which  ^cont^unf  bo 
special  direcpon  aa  to  costH  abide 
the  event*  by  the  statute  of  Ghu- 
ctster^  pt  in  other  actions  of  «/• 
/un^sit.  Earl  Fitzwilliam  V.  Max* 

•pEtO*fT/-  -'  • 
Sfe  Hundred.     VLZApKk,  V.  ^.^ 

'      -   FlSME  COVERT. 
'!•  If  a  feme  coven  issue  a  biB  of 
exifhaftge*  she'  maf  be  'arrelled  »  a 

'  feiiesofc.  '  "'  '-  I  65 

2.'  A'*feme  covert  applying  t6'W  dis- 

eharg^  tirom.  amst,  must  applr x>a 

^    her  own  personial  oath  ot  'SA  &ct 

of  covertiii^t    and   not'  upon    the 

affidavit  of  inother/^  Sonei^:l^mHs. 

"-"  '••'^"-•^  ---'"'^^  '^        U. 

^  FINES 


Tflft 


FINES  AND  RECOVERIES,  *d.    Ivl 


FINES    AND    RECOVERIES, 

AMENDMENT  OF. 
1.  Fiae  unended  4f  «  ktt  deed  to 
^hm^  die  Mwm  'upan  in^iectHm  >  of 

^HiF xdie  .MiDoikliQr  felK*  drtid,  [the 
HiidvibUng  in  «  rcgittM»tcm»ty,] 
ana  lUk^SUknt  tint  tidia  dcffd  .«>ii'- 
tmmiAe  ■aieftdMqt,..aiMl  of  the 
mtent.. fmfi^WtffriK^  ;ifaKir79 
9. 'l%e>CoOfl'MfaiM 'co/tHiend  taritt* 
e¥i€rf  Wr  «ddi«lf  ?t*o.ip«fi*e»cin 
«iii)«idiAed('t^ni»'aftttr  rla>ge:-dRi- 
ibeimtioti  of  Iwdis^  ^IMM^  tiM  |^«r. 
pote  of  tM'  aiuMuto^iC  #ii8  iSwfto 
*  idclad^  dekafti  >l<tc«U^ME>ti^  dtrt:  of 
gymy^  tticlnifi  tfttKi  'ixMHiOft',^  '^nncb 
pamls  wdvltt  1X^  dmict^^akfefe. 
Cb0ri€tf  Dewutndani  f  BBipBerJ, 
Tinamt  Cvjran,  T^Ate.         VTl 

3.  Where  certain  Affmi  ttad  been  e^n- 
joyai  l^y  the  tenant  iti  tafl  and  hb 
ancefton  beyond'  UMlUHjiy  aa  tiflie- 
free,  bat  no  legal  teuton  for  thdr 
diecharge  was  known,  to  account 
for  the  enjoyment,  the  Court  peff- 
nitted  a  recovery  to  be  amended 

*  by  iniertion  of  the  thheis.  CMvetk^ 
Dmandanti  'i;>d^;  THr^af  >  J^. 

4.  Where  a  deed  to  m^e  a  tenatat 
to  the  precipe  conveyed  ttth^  bf 
cdni,  grainy  andhay,  in  J^l  abd'O., 
and  ail  other 'hereditaments  of  tKt 
recoteror' within  the  coobty;  and 
the  recovery  was  of  tithe  of  <^ortt, 
gra^i,  an^  hay  duty/ the  Court  peri 
milted'  ah  amendment  by  addii^ 
all  manner  of  thbeft  in  T^  there^ 
GOvcfror  being  aeiieddiertof,  and  ii^'- 
teadiAg  they  thoald  paci.   ^    '  ^&i\ 

14  ^•""' 


5.'W4ar6:oi0 

wkut  or  cne  fvcufeiy,  19 
/fllat  ^  iU  ^tioHKa^Mt  «n  the^ae- 
oaH^  rk  ^t0t»oyf4  ilaA  tttatutd 
iaeeniilflfe^vtte  tidb  itfl  att*tlN»f^faBr- 
^AmDp^'^  under  tha^  ffecwMtyv  the 
Court,  upon  motion  of  the  latter, 
rectified  the  AittaK^. '  Pi^  Mi 
6.- Raatapd^rwafi  in,  ufl  he^  to 
shew  cause  agabst  the  amendoicibt 
of   a    Ttcorvtfi.^  ^^Hdiuaster,    De- 

The  dilfrtiOii  H>P^iMPlMtfram>of  at- 
tdra^'ih  a  rasoHty  is-^rfdit  to-~^on. 
cMsiV\Ay  i  pW  <)r  ^  AM  Of  the 
party,  but  that  it  may  after  execu- 
tion be  amended  by  the  writ  of  en- 
try. *  Mk'J^kMi  j^Si^t''  '^- 
maadaais  U^mdmi  nitM^rMirm 
JameSf  Foucbee.  434 

S.  Recovery  aMndad%]pfll(flSii^ottt  a 
minor  vouchee.  CMAm,  ZVataai/* 
aiurSfhrf  Tefiunt;  ''j 
Wdr  his  Unfi^  Foikhtit\ 

9p  Recov^  not-  {»ehilittM  A^4e 
amende<!i^  On  unquaBfiid^  «fflai9k 
tUt  tiie  ^po89^8^ti  &^^|^e"Wiai 
tke  ^ItlefOr  a  perfod%h^1>(?bfe)te 
kpowfedge  of  th^  "defAttVnt;'^^  litk 
,t^tbg  tlie-'^founifs^  rf  to^^^ 

li  yi^«  fiefmitt^  tfo  piiH  it!ih  «A  eri^ 

Sixi^  tfre 'a^^WIe^f^m^i?,  |i^ 

^nrottVtt*  Inatf  tnf  SWJrias  Wcre^wift- 

^  thereon  befoi^VtV«;&  W^^ 

Sfcdged.   ^r<««H|)M»||ff/jte««. 

jCXf^<)riMaf/..v  -  s .      ^  . ;  .: « i;  ??'«; 

^       v.;      [2.  Fine 


FREIGftT.  :./>.% 


GAME. 
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5^-;f meAi  Aiiirtwydl  jwwittcd  iubk^^o 

HP  fkeitigiKft  issllidtng  wkkiit-lieO 
8iilwi^<Bnd  the  p«nift  taring,  ixl^  faet, 

FIXTURES. 

5^   6dOD8  SOLD  Aim  bllfVSRfiDi    1. 

FRAUD. 
UpQO'^  very  iftrfng^^se^of  fnuidy  aot 
atherwiie,   this   Court  wiU  oonttol 
tba  legal  *po«rer  of  «  Co<^Udii|tff<  to 

Ml 
FRAUDSt  STATUTE  0F»  • 

,FRAUPUI.ENT  CONVEY- 
ANCES. 
A^^nn^  gave^ftY^Ul^  nle  of  all  his 
fiinniog  stock., to  secure,  a  deb.t: 
||ie  i^n^  5?f.^^  vendee  took  pos- 
^essifki^  and  resided  on  the  farmf 
jyirhye  ^Jbie  converted  the  stock*  but 
^he  .Teiidor  also  continued,  to  reside 
pf^th^  famu.and  exercised  acts  of 
^3;fnershi(f  ^vcr  parts  of  the  stock : 
^^ield  that  tlie  debt  bein^r  ionJJiiU 
due,  and  the  bill  of  sale  taken  with 
a  yi^  rf ^  .p^«r.  that,  debt,  the 
jury^^ete,  wai^med  iu  finding  the 
%iH  ^crf  fale  g  jJQod  ^gainn  a  judg- 
ifi^  cjreditor  takiqg  the  stock  iq 
e^cutioBu    B/aapBi^Tb^mbiU^lmg 

Jtnd^ee  Chartsr-partTv  ^*  Cdvs- 

MANTy4.      LlXNy     1. 


'\\ 


G 


,        GAME.  .'.    r. 

li  One  who  finds  gaaw  oi»>liiitow]i 
{^niidi;  OMindi  gustily  junking  it 
in\o  the  btfd  4>f  .anatfae&  v  Z)fair 
r.CiapWi  \-        .-:.    srii^^.469 

i^.  fiefairti  g«flie  ki^thiP^fcuidsn-Dfi'  an 
ttn^aatiliadi'pefib*..  ean.^  be  baond 
widi&i  a  manor'  ibr  tfar'iise.  ii£  the 
loidkrr'kdyinof tks  teauMViliia  lord' 
OB  lidy..iniMl:exercite  oaf  t^  ape* 
joiiic  cafto  Ua*  >  or  -her  *  judgment 
whrthtBT  thff  i>e2!«M.  IKMsefid^g  the 
ga#r>ia.aria.qmttoqHali£ed.,  ,, 

a»  But  after  ftt^h  judgment  exorcised, 
t^.iord  or  lady  v^takf  the^gwie 
by  thehai^d94>£affoth^^  . 

4.  latrerpasa  for  taking  har^3pri^ 
the  Defendant  justified  seizin|^  them 
by  command  of.  the,  lord  of  the 
manoTt  and  for  bia  use,  within  the 
xnaiK>r,  at  bemg  found  in  the 
.  poesessioii  p{  an  unqualified  person, 
and  the  Pontiff,  travjersed.the  com* 
oandy  held  tVt  the  command  to  be 

'  piovedr.  to  HHuntainjdhe  issue,  must 
be  aue^i  a  cQaunand,as.yrould  kgally 
.  authorise  t|ie  seizure  i  and  that  evi- 
dence of  a  wrongful  command 
would  pot  maintain  the  issue.  Bird 
v.  Daifi.  ,660 

B.  An  exception,  in   a   conveyance, 

made  in  1655,  of  ^e  free  lib^y 

;  of  hawking  and  .hunUijg,  jdoes  not 

include.,  the    Uh.erty    of    ^hooting 

'    feathered  game  with  f  gu(^«    ^   614 

6*  SemtUi  that  t){ie  libertj  of  hawking 
and  hunti^g^.fvr  the,  grant^  his 
fnendf,  tnd.pecvanu,^i|»  a^te^ement, 
and  entailable.  Moore,  v.  £ari  tf 
Piymomib.  614 

GOODS 


TU    GOODS  SOLDt  &c 

GOODS    BARGAINED    AMD 
SOLD. 

See  Statittb  of  TtLAxyix,  4« 

GOODS  AND  CHATTELS* 
PROPERTY  IN. 

]•  The  ttbtamtng  goods   i^db  6ke 
mder  ooloar    of.  pttr^ 
[  thenit  does  aot  chnge  dbe 
ftepeiljT*  /V|jrp9 

%  WInr  gaodi  ire  delifered  to  m 
ipcuder  ct  a  friwrf,  who  aftenravde 
i^pf  diem  theMf  no  tmbteqont 
itoppsge  of  tbe  goodi  im  trmuku 
can  take  plaor.    M^hU  v.  Aitmsm 

lb 

S.  Where  a  bankrupt  sued  for  the 
benefit  of  h»  ateignect^  tfe  Conn 
refiaaed  to  grant  a  new  trial,  unkaa 
hia  airignees  would  abide  by  the 
^rdkt,  and  become  feaponaUe  lor 
the  cotti.    VMm:  ▼.  Adam*        A. 

4,  After  a  contract  ^  the  lak  of 
goods,  and  a  written  order  on  the 
ivbarfinger  for  d^tery,  oetenmni* 
cated  to  the  wharfiagiBr  aad  aa> 
tented  to  by  him,  though  no  actual 
traniferbe  made  k  Us  booies^  tlie 
property  passes  to  tkm  v<Mak 
Lnctu  ▼•  D^rriem.  278 

GOODS  SOLD  AND  6E. 

LIVERED- 

1.  The  price  of  fixtures  to  a  boQse 

cannot  be  recoirered  under  a  dedft' 

ration  for  goods  sdd  and  deliyered. 

Lee  V.  Risdon*  188 

2«  The  vendor  of  goods  paid  by  a  bill 

ift  one  month  after  stgfat,  given  by 

the  purchaser's  banker  for  a  faurger 

4     siyn  than  the   price,   the   vendor 


iLLEGitL  cdwrkAcr. 


pcying  Clie  dmKseef  Is  not,  npoo 
the  hilPs  betig  disbonoufed,  pre' 
duded  AtMn  .reeoTeriag  against  the 
buyer  die  |pte  of  the,|(oodt.  Fry 
▼.  HilL        .    .  *  Pmge  Sn 

S*  l^hrrr  a  pera«k,who  has  contraeaBd 
fiirthe  purchase  of  .gqpds^  offers  to 
leaeEtMtn  as  his  0WP9  whether  tfab 
Is  proof  of  a  deliverj  to  j^imsel^ 
ia  a^uestioQ  for.  the  ju<y.    J^lmikt* 


s^y.ple^im^. 


m 


HIGHWAY* 
Sie  ETionrcB,  II.  %  $• 

HOLIDAY. 
5<ie  SttXtift  or  ^mora* ' 

HORSE. 
fiirNn'TUAL,!. 

HUNDRED. 
An  action  against  the  hundred  (of 
a  miB,  may  be  brov^hs 
than  twelve  months  4fter  the 
JBsaiecm    ami  Otben 
w.Jtme^frriL  45 


ILLEGAL  CONTRACT.      , 
1,  The  test,  yhether  a  deaoandixw-* 

n^tcd  ^it^  an  illegal  tr^aKtiao^ 
is  c||i^  of  bejpg  enforced  at  IfWf 
is^  whether  the  i^Iaintiff  refuices 
any  aid  from  the  illegal  transaction 
to  estabUsh  hit  case.  SI6 

2.  The 


INSOLVENT. 

2.  The  PWntifF  laid  aii  Olegal  Wager 
Willi  S,^  the  Defendaot  assumed  a 
part  in  th«  bet.  The  Plaintiff  won : 
it  was  expeeted  that  B.  would  paj 
on  a  certain  day,  before  which  the 
Plaintiff,  at  the  Defendant's  re- 
quest^ because  he  wad  going  to  a 
diftance,  advanced  to  the  Defend- 
ant his  fhare  of  the  winnings.  B. 
died  insolvent  before  the  day,  and 
the  bet  never  waa  paid.  Held  that, 
inasmuch  as  Jii%.  PlMatiff  could  not 
establish  his  case  without  the  aid 
of  the  illegal  wager  in  his  proof, 
he  could  not  recover.  Simpson  ▼• 
Bhti.  Pa^e^i^ 

IMPARLANCE. 

Jlndsn  Rbc^uia  Oxkerales,  1. 

If  process  be  returnable  on  the 
last  return  day  of  any  term,  and 
the  Plaintiff  ddiver  a  declaration, 
with  notice  to  plead  od  the  t^tum^ 
day  or  the  day  following,  and  if  the 

.  day  next  foHbwing  the  return  be  a 
Sunday t  then  on  the  eecoad  day- 
a£(er  the  return,  the  Deibndant  .is 
not  entitled  to  an  imparlance^   Bttmf 


v.  AmhmJ* 

INCL08URE  ACT. 
Anditi  FxiGiriD  iaaoarl. 


70 


INSURANCE.  J» 

an  insolvent  debtor  under  the  «ta* 
tttte  48  G.  3.  €.  123.  /.  1.,  the  ^le 
is  in  the  first  instance  only  a  rule 
«*?'•  ..  AW/r«,  Ex  p4rte.    Page  37 

2-  The  insolvent  act  53  G.  3,  ^.102. 
disphargcsA  prisoner  from  thn^de- 
mands  of  such  creditors  only  as 
are  named  in  bis  schedule  of  cre- 
ditors, notice  of  applying  for  dis- 
charge, and  order  of  discharge,. 

179 

S#  Aad  tlierefore  his  discharge  does 
.  iHOt  imerrupt  the  course  of  an  action 
*ro«ght  against  htm  by  a  Plaintiff 
-w^QK  claim  the  prisoner  has  not 
included  in  his  notice  and  schedule 
^  <U«dRw».     Baker  v.  Sydee. 

4*.  Upon  application  to  discharge  an 

insolvent  debtor,  the  Court  grants- 

Jmlf  asFule  nisi  in  the  first  instance. 

.Magnay  ▼,  Giiket.  -         4^ 


INFANT. 

If  an  infiMit  Defendant  appears  by  at* 

tomey,  the  Court  will,  at  the  in. 

stance  of  the  I^laintiff,  compel  an 

amendment  of  the  apjiearance  by 

substituting  a  guardian.  Hindmarsb 

'     ▼•  Chandler,  493 

INSOLVENT. 
1.  On  a  motion  for  the  discharge  of 
Vol.  VIL 


;  ,.      ..    INSURANCE. 

j  J.  Ofth  raiidity  ofthelnturan^e. 

IL  OftkeBjfict  of  a  valid  Insurant^. 

HI.  Of  Ae  Acts  ^f  the  insured.^ 

IV,  R^rsLff  Premium, 

*  V.  (^./A«  ConHruetion  ff  particular 

Expressions  in  a  Policy. 
VL  Of  the  relative  Rights  of  Assured 
:  Brohett  and  Undert^riier. '     * 

IL 
Upon  a  jWfcy  on  hogsheads  of  sugar, 
warranted  against  particular*  ave- 
rage, some  -part  of  the  sngar  ia 
every  hogshead  being  pfescrvcj, 
though  less  than  thrtt  per  ant.  on 
the^MTgo,  it  Was  hdd  that  this 
cmpldnotbeatotalloes.  H^burg 
T.  P$artonm  254 


3  C 


And 


-r« 


INSURANCE. 


III. 


jind  MH  Faymbnt  or  MpWY  Offxo 

COUBT.  r  »     , 

j^  M  the  ««<IW<^  afW*"  lubtcnption 
' .  Vf  ^  im^riMr,  Mrikcs  out  vith 

-  ^Iittt;*!!  tien?  of  yranrfWty  of  sail, 
ing,  which 4tood,i«  the  body  of  a 

''p«lterr«|d  i^«fr^».v?  acnosnpran^ 

-  Ami  ^.*^  ffiWXV*  ^  <iiffe«nt  time 
fyy  J  y ilipffg  1  .wl^di  the  UDdfryanter 

pQ^oyi  aa4  J^c  undorwriter  ia  dis- 
4Xbiii;gedfroWL'jh«  origmal  couu^^ 
^mrUe^ndOtben  ▼*  Chruiie.  ^ 

2»  A  vewcl  xrhartcred'  to  a  port  of 
Apmca  t^en.vith  wlt^.  to  bring 
home  a  return  cargo  of  timber,  en- 
tered the  port  during,  an  embargo, 
under  which  it  was  permitted  her 
♦Aipon   the    notification   of  the  cm. 
.    baigo  to  return  witl^  the  cargo  ou 
board,  or  to  diachi^Q  her  cargo, 
and  return  in  ballaat.       She   dia- 
charged     her     car^p*..   remained 
eighteen  mi^nths,  tl^re  till. the  em^ 
bargo    ceased,    then    8bipj?c<i    ^^' 
homewwd    cwrgo,    Md   was  lost. 
Held  that  she  was  not  bound|  with 
relation  to  the  underwriters  on  shipi 
to  have  returned  with  her  cargo  of 
talt,  or  to  have  sailed  in  ballast,  and 
that  the  underwriters  on  ship  wer^ 
8tiU  Hablc.     Bthrdder  akd  Anatbtt 
T.  Thompton.  i^% 

3.  A  licence  to  e*p6ft  ihtiit  boinor^ 
strictly  confirtinea'ttf'tJMW  *itoenc^ 
tohtipbrt,  -  468 

4;  Licence  for  two  vessels,  nawjg^ted 
in  any  tsU&oAitt;  -arid^  Wling  under 
aoy^fff  *^o  proceed  from*  Engldnd 


to  HoUmulmth  spedfica  goods,  te 
cn^ise  from  one  port  rf  H^Bamd  to 
^asotbcr^to  laid  or  load  part  of 
ihcsir  cargoet.ftt  odP  or  more  |44tes, 
as  might  be  most  suitable,  and  hav- 
ing completed  thfeir  cargoes  of  ^pe- 
dfifd*  gbods,  to  .pr^oeed  rwith  the 
aam  «o  iEjsgitfwft^^tto  Utence  to  be 
ien^wedM-appHoation  by  the  par- 
vtiis  ht'therntum  fboar  ead  voy^e, 
'during  aix  mcmAfc:   The  etpocter 
fearingitftc  ^igilahcfc  of  the  gdvem- 
wqtin  #ii^«l/,^iAe«c  «•  »<*« 
^WM  cootnibaitfi;  Ahiy^to  export, 
-  «nta  after  the^  e«pimBwn  of  six 
nioatUs)  and  tfcen  aaiW  wd  waa 
lost.    HtWtthat.diepiortiealiesng 
in  .tliif  cauntiy,  ^d  Wt  rAppVyiiig 
for  a  itnewed  liococe*  tbe  odveaCUTC 
waa  jwt  legaBved  by  the  origin^ 
licence  j.  wi  an  fcaamwoe  thereon 
was  void.  Tulkfi  v.J^i^^f*  fi^iSS 
5. .  Under«t  li<@«8'«(  t^  e^Kirt  4o  a  hos- 
jile  country  wkhiri  *.  ftnit^' time, 
a  ship  clearing  at  the  Custom-houac 
in  London  ohHhiW'*^^*^  ^ 
I  lieeiA:e  tx|)fcttii>ut  tWijfed >ii  4e 
.^  >tMe9  hf  the  breakisg  «fc.^  bow- 
.   <sp«it,>  and  jcooaeiiWSWUif  not,  obtain- 
iiByh«r.Blearh|g7«PM^*  fUff^^^^uend 
rtiQ  two,da^4£M  *c  ts(fik»t]fln  of 
lie  liecnefe^  is.«6t  ifeelsed  to  Jiave 
expoc^laAtni  A»  ti*»«ilw^*  ^'7* 
6i  I£a  «hii^:t«e«$«M  iR  «»^^  » 
, .  hostiloj  country,  4p,  ROfr  8?il  «*^ 
-the.  timf  4inMt^   J>f  the  h^cace, 
thgugb  sh^   wfre   dela|ed  by  m 
.,ac<;idcp]^  sh^  i«  notp^otected  by  the 
;  licence.  **• 

7.    Difibence  b^wWR.  *  licence  to 
expo^  ^d  a.lia^ncc  to  import ;.  the 

forxBcr, 


INTEREST  OF  MONEY. 

former,  if  the  time  chpset,  must  be 
renewed,  Winte  tiM  finaa,  hnog 
at  htfrntf  tao'^atilj'-appl/  to  mmw. 


JOINT  AcrriON. 


781- 


..   .VI....,,,.,-.., 

Where  a  biok«i[,  iadflited^  fbr  pre- 
miunu.of  lOMraAiMi^)^  pcliciet  fiib- 
aprihed  by.aa  .uti^^f:yrTiut$  whi^Jiad 
ai^oe  l>e»i]ie  batkr«ptf.,h9d'A*.^/ 

'■cndiH  ttommiieiiMi  ion-  oiN|.  of  .the 
poKeief)  efectadrin  the  aemei  aot  of 
the  bvokerf  .biit«ths  ^ct^q  exprcved 
11)  the  bddj  tbtrqoft  the;bfoW  not 
beiog  entniB^  witfa  the  custody  of 
tht  poHby^  vher«»n  a.  Jh>89  happened 
bflfotetbf  fa&ciknipt«9»  thouj^.tbe 
bfQktr  ptid!^  tb^  jm  to  the  tssnred 
befem  tb0  comniiston :  Hdd  that 
h^  ttoiddnot  set  oiF  that  lots  against 

^  tfatt^  t>ri!miiHiir  due-^o  cte  astigiieta  of 

tb«t  'banlun>{>t«   '  J^A  amd  Mken^ 

'    jinlgnUi^  ^  WUA^mit  a  Bank- 

•  tkf^t^No^tkc^u.'    '  .      .478 

\     Il^TJEREST  or  MONEY. 

-  K  U^n  a  iic^ntvavl  to  .itfbioe  «tockf 

«6!il  p^  di^McH^  in  ^ha.  mean  time, 

*  "tkottgb  t^  jvjry  gi^  damagaa.for 

the  vabie  ik-  tAi*  tlodi,  «anduthe 

flaiMuk'of>tbeiditUewla»  yet*,  .upon 

-  *aftmaiice  4f»  eivor  ^  abb  jodgavnt, 

thcr  meaaotre  of  iacteaae  &a  a^i  tbe 

"  forther  dhfdiradt.  tbat  /  nay  >  ia^e 

•^'  accruedy-bdi:  interest  db  the  damages 

^  given  av  the  talne  of  the   ci^ical 

"ftock.       '  Dmfjtr'  Vi  •  Qittry    and 

'  Ofhtn.  ,14 

2.  Interest  itifased  on  iffirmanoein 

error  o(  a  judgment  bi  an  aetioa  on 

a  judgment  of  a  Court*  in  V^aMf^a 


•  in  an  action  foa  gooda  sold  atid  de- 
Innefad  and  imtenMton.theprieeof 
the  goods.  >  J^aja.844 

^.    doi  where 'tbr'jtfdgfloaatf  of  the 
'CotfH  below  "waa  in  att'  adtioa  on 
an  accouht  stat^d^  Imd  for  interest 
onrth<^bafen<^8.'*  •"        24*4 

4.  TTie  CouK  of  Kc^ha^tteivCbamber 
does  tiot,  in  the'^rdifaary-etepriae  of 
Its  dtscretioOy  givc^  intai^  upon' the 

'  ei^denee  W^Msi^kB^  %tft  ottly  on 
that  whteh'ttppe^  to  the^feoord. 
Dotan  V.  iyRnUjt  IfrUttd  as 
jinopjfmdttij.  2^ 

5.  The  clause  of  ac<tiam  in  baikble 
process  points  oyt  the  person 
agaipst  whom  the  action  is  to  pro- 

'  ceed.  458 

6.  Upon  a  baihUe  eaplai  against  two 
Defendants^  with  a  clause  of  «<• 
alam  against  one,  and  aifidavit  of 
debt  against  one,  the  PbuntiflF  may 
regularly  declare  against  that  one 
only,  a. 

7.  And  though  the  sherif  arrest  the 
other  also,  that  does  not  altfr  the 
denomination  of  the-  action.  Kgrmal 
V.  tPtliiam  Fofirfi  and  Tiomai  Fot*^ 
ieit.  it* 


JOINT  ACTION, 

If  two  warrant  an  attpmey  to  confess 

judgment  against    them»    and  one 

die^  ju4gnkf  nt  ^nnot  be  entered  up 

>  •  againet  the  other.     iZ^iy  v«  Aldgr'^ 

f««>  ,455 

JUDGMENT.,    .    , 

TlfOtt^.  cases  in.t^  ^S**^  trench 

are  argued,  and  the  opmion  of  tbe 

SC  8  Cooil 


Y92  JUSTICES  OF  THE  PEACE. 


tlCENCE, 


Court  pconouncedt  in  Sujiaaii*  Inm 
Hall,  in  tine  of  vncatioci»  the  jndg- 
ment  betrt  date  of  the  ensuing  tenn. 
Cartmrighi  ▼•  Ktely.         Pagt  19S 


JURY. 

The  jiiiy  may  properlf  |iidge  of 
the  meaning  of  mercantile  phrases  in 
the  letters  of  merghanu.  Lwai 
and  Othen^  Asii^ei  of  Dwnrman^ 
a  Baniru6t^\,  Orohin^.    .  164 

JUSTICES' OFVHS'BEACE. 

1.  Under  theMttUte^  &.  2f.  t.  ff^t.U 
a  notice'  of  actWgitwtoi'lirirgisJ 
trat^  is  sulKii^ntiyCMcMed  yuMt  the;' 
name  of  the  tttbtiieyi  fif^farkiddtte  it 
with  tH^  intfiaP  ^ttltf"ltf^  hii  Ohria^ 
tian  nitisc9  *  anA  >«i4lh  'Kis^  «in<faune 
and  '^hc^  of  ibodr  la  frcards  at 
Itttgih/'*    •     '  -     -'•'     ••  '  '-63 

fi.  'A  justice  of'  the  peiice  cotfiinflfting 
for  a  contempt  iof  hnoaself  in'  his 
office,  cannot  comn^t  'Ibr  '  ptnkish* 
menty  unless  by  warrant  in  wHting* 
Mayhew  ▼.  Locle. '  ^  ','  6i 


KtNG^  OBRJ&ANT^  j 


J^EASEp 

jinJ  see  Exmbaikmf  I. 

1.  Where  the  le4ee  df  a  house,  an4 
his  paftWBf  'ill  iMdei  agrctra  to  pay 
ibe  lessor  taniis%y  dunng  the  re> 
ffdtoe*  df  the  kite's  termj  10  fer 
'  ctvlt:  OB  the  cost  of  new  buildingSp 
if  Ch^  lesi^  would  erect  them  z 
Held,  \\  l^al  tlui  .agreement  was 
•'not  requirefi  to'^be  in  writing  hy 
thi^fttiitoteofihmdst     -^'P^^IST 

S^'Rdit'Aou^  th^  ^nd^^ukted 

^  ffl^  pt^ndses,''  h)e wiii^li^k  on  dns 
cdlhiteral  agreement  dutiiig^  xbe  re^ 

%Wne^dr'^4«iii/;'iWi^  r.'  ^e«- 


LAM>L0RI>  ANI>  TSNAMT. 

jkf 'B^i^kiab^i  III*  2*  Hbvimiun^ 

VVL  Iv  'to^bttixiM*'<':JMa  c.(Pui|- 


htcl  and  Palm&\ 

■    -^  '  -  •* -UEOACY;-'  '"--. 
Sitf'ElJteOTOil,].  *'  -•  :  v.- 

u.-^  '  vLICBNCik  '  V  ' 
1.  Wher^  a  IMbidant  jMfiiiN  a  tres- 
pass for  preventing  a  tortious  act  of 
die  Pbdnffeiff,  Sfth^  Plaimif  telief  on 
'"III  iioen^  which  rondendihia  act 
.  kwAiU'be  ought  to  ^f^ty  the 
'  Jicf doei   'Ttefim  r.  Idkk^  156 

nv*  'A'fiedeD8Hn  Xoante  .lis^be  ^iferaiaed 
vtiorUnd  tnay  .be  gHumed  'wMout 
AW»  -  ■'»  ''.T  j-««'f.»  .-  *  874 
S.  Aodi^sthoutiwidllng.  >:  s^ 
\|« ).  Af  UccnestinT  h^^ewrmildr  japon 
b|diAr  iweniyMif  ymnbHppatod 
forn4  r^aihh  i)coasi4«9^i|i^^  and 
aotdd  jUIiont^.siimQl1^1laa^xl||pter* 

WBMJWiKv(Bi^tfcrjfte>8Bter»  Tor  ii* 
l^^WfadOente  «M9fJoop«04tf  trgrant 
'^  rasenid  taroka  vAoi^JiiM^iit  Mate 
'  ii9aUk^h]satD«jM»,i4ha)lj9^ 
^^as  the  licence  of  the  heir:4f  the 

PfymmOh.  ^^,;^,^  :iai4 

LICENCE 


LIMITATION  OF  ACTIONS.      MARRIAGE-ARTICLES.   7S5 


LICENCE  TO  TRADE. 
See  1n8ubakcb»  IIL^  V 

LIEN. 
L  The  owner  of  a  veiKl  hat  no  hpn  ; 
for  the  hire  striated  by  ^ianer- 
party  for  the  voyage,  oo  the  gpads 
shipped  by  tha  d»artei«r  j  because 
the  latter  is  the  ^w^^er.  c|f  tbf  ship 
for  the  voyi^^  ani  tiip  first  Difier 
has  DO  posse^sioH  of  tha^ship  or 
goods»  with9at  wbi^b  thciD^i»ii  be 
no  lies.     iTuM^a  sm4  (kif^smti- 

▼.  Bragg^  .    T     .  .  ^       \    J*Jftf  14- 

Sta  see  TaU  ▼.  Meeip^  Eiuler  Tfrm, 
1818./W/.  VIIIj 

fi*  A  banker  hM  no  lien  on  muniments 
casoally  left  in  hft  Aop  after  he  has 
reftued  to  advance  money  on  them 
as  a  security.  Lucas  and  Otters, 
jtiitguees  Bftht  Efiiti  o/Doormamt 
m  Bmtiruff,  ▼•  JD^rrm  ami  Qfber^. 

.    270 

LIMITATION  OF  ACTIONS. 

To  a  demand  for  the  diaigea'Of  pre- 
paiing  an  anndqF^eed^  ths.Dcfiind. 
ant  said»  <^  I  thought  J  had  pad  it 
at  dift  tliMy  but  I  have  been  in  so 
mochtnndilr  amce  that  I  i«el)y  do 
not  recollect  it.''  The  PWatiif 
answered,  «  ¥00  teow  dMr'prfce  of 
the  aAMtry-wtd  paidyoQifl  a-tOOO/. 
beak«Mtt^  iftricb  yat  diaAgti  at 
BadnePi.^'^  The  Difrndant  made 
n^  anf#er»  Held«  that  Uusiwas 
not  #  wattBMt '  adttfowliil^ai  of 
cha  debc  to  d^iisa  d»  BeOlAhait 
4^  tke  htaOi  if  has  {^  ^of  the 
acpiitle  of  Vmmdsm.  Jlilb^  t. 
Shaw.  606i 

LOCAL  AGnON« 

SteVwMUE. 


M 

MANOR. 
See  Gami»  Juaricxs  ov  tbl  I'saou 

MARRJAOE^ARTICLES. 

Bond  reciting  a  marriage  intendedf 
a(^d  the  wife's,  j^r^nt  ai^d  expect-^ 

,  ant  propertjn  anfl  that  in  consider* 
ation  thereof,  and  of  love,  and  to 
Jnihaial  pri«Mtfb9(lb£>diekiwifr.  and 

r  isspa  ^fvt)ie(<inarriaget.iin  cas^  it 

.  fJh9uW^l^i<^t  M»e.t»Uf^  had 
■ffWi  tqi  :pay,.a,.fMp  ,to  trustees, 
and  a|s«  bad/^gftfd,  tbat  if  at  any 
•  itee  fdini^g*  lp#  natnial  life  be 
ahonldi  be  'saiaed  of  any  hereditF 
atams  ia  f0mmarh  ^  ^ox^A^  by 
such  conteyanoes  as  counatl  shooU 
dhasc^  sei^.tbe*  sa^ie.  on  Ihe  wife 
aod '  issQ^  'of  the  marriage  in  such 
paits  and  proportions*  and  to  such 
use  and  uks,  as  should  be  thought 
requisite»  the  better  to  make  a  pro- 
vision for  her,  19  case  she  should 
survive  %  and  tfaa  condition  was  for 
payment  of  the  sum  to  trustees, 
and  also,  that  if  the  obligor  should 
during  life  bedome  seised  of  here* 
ditameat%  he  shoiM  settle  the  same, 
upon  the  wife  and  issue  of  the  mar« 
riage  as  counsel  should  advise,  in 
such  parts  and  proportions,  and  to 
such  use  and  uses,  as  should  be 
thought  requisite  the  better  to  make 
a  provision  forner,incasesheshoiild 
attE«iaelhe  bn%or«  TlK^haiband 
iaM^.'illue,  stffwvai  |]^  lyife,  and 
wSuamv^  aaqniasd  lands^  but  made 
no  getttcmenathaHof  oa  the  ime: 
SCS  HeU 
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Held  that  the  bond  was  not  for- 
felted.  PrMle  and  Others  v.  Bog* 
burst  and  Othprsf  Pagi  538 

MEMORANDA,  h  9a  126.  «56, 
857.  389. 

MISNOMER. 

See  CORPORATIOK,  1. 


MONEYHADAVD.RECEIVED, 
Goods  were  consigned  to  two  fof 
«ak  by  'commU8Ml»r  'upon  a  dis^ 
•datioB  of  pirttarsliift  «the  safe  wbs 
aMi«dlvftbM:>HsiAtkA  after  th< 
gait  he««(nng;htl)piMidfar  asin^bad 
and  rtceitedv  wUcb  ittaiaofrcoiilA  not 
~  ha««  b«ea  anaitaMdi|raaMt ^dth,  al* 
tliouglhan  tfcttoa  ist  Mi<  ioHOttMting 
would  have  Uiiji  agi&st  4Mi|.  Welk  1 
and'jinotber^  Ariliheek  tif  Pbi^tft,  V. 


NEW  TRIAL. 

,  NEW  ASSIGNMENT. 
Where  the  Pfaxntiff  in  Ins  declaration 
avers  a  sbgle  act  of  tsespaas,  w\adk 
the  Defendant  jfi^6a^  there  can  be 
no  new  assignment.  Tayhr  ▼• 
Smith.  Page  156 

.    'new  TJllAL. 

And ser^A!titLKOlrrt  III.  1> 

I.  The  .soundness  or  unsoondnen  of  a 
,  Wse  isja  question.  pc<:uUarIy  fit 
for,  the  cpnuideration  of  a  jniy,  and 
Itbe  Court  will  ijot  .set  apide  a  verdict 
for  fi  preponderance  of  contrary 
evidence.  Lewis  ▼•  Peale*  153 
2/'ifctlc«  of  tnbdfcn  for  %  nesr  trial 
inust  i>e  given  to; the  jiidgq  two 
wh^Je  days  bcfcm^  momZ/»  a*  well 
in  cases  -wbeie  a  e.poioi  bfts  Jbeen 
teserfed    at  the.  trial,  ns ,  in.  other 


.  M 

paas»    SheUen  and  9^rsf  Auiinees 

rfJuUffyfy.RascUJd.,   ^   .    257 

MUrtKK  J-AiH  r<       ..         !^  ,^hm,  ytpon  th»  few  prov«A  an 

1.   IndebiMue  iMM^ii  by^thtohui    ...^i^^^^  of  la^  .ri«f  W^a^Wtute 


,  MONEY  iENT< 


"band  for  money  lent  to  tile  ^i^fc,  a^ 
'  the-  wife*s  req«MSt;  i!ftillioft'l>tf''8upU 
potted.  •  '<  >43$ 

%  Bot,  fo*  taonty  knt  Wtte'#lfe  ajt^ 
•   the  httsbm^dP^  ^e^ti^i  i^  ^iSJv^  ihi 
8.  So,  fer  mon^'letrt  t6  Ac-  IMntitf', 
'  and  wife,  at  flke']Mfqw^t6f^!(h^l^lainL( 
tiff  and  wife ;  for  the  wife  shall  b^ 
r^ected  as    ffurpluiirge^.  *  ^5ii» 'v' ' 
jUacnaiTfid^ryi^r-  *  43$j 


'v. 


X-^     I 


^J  i-. 


-not   eecoUrofei^d    at  the.ui^    the 
c  »Cottft:wiU  8<H9etiin«8  gra^  anew 
jtrW. '  ihongh    ihfc  ,  poiwt  ww ;  not 
^takfift^ektVj.  !  Mllchk'9.',Soi^ld. 

NOTICE.  Of  .A^T^Ip^^., 

•S*^'Jl'Wic«J5^»THiiP»a[UE^ilT    •. 

c  •".'  • ;  ,    :...:! u     :'^.  ••. :  •  ••  u    •  it  ,  ;*    ^ j .  1 

Set  hvCWpMt  2,3.    .AUTHORITT,  2. 


PAYMENT  INTO  COURT. 


PILOT  Act. 
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PAFSR-SqOJCS- 
JiM  DsMiwBan.    ... 

PARTNER. 
See  Bahkbupt. 

PARTY-WALL. 

•it/ 

If  the  tenant  of  a  house  contract  with 
a  builder  to  rebuild  a  partywwall> 
without  reference  to  the  building 
act»  the  builder  is  entitled  to  be  paid 
by  him  without  obsdnring  the  re» 
qUisites  for  obtaining  payment  'pre- 
scribed by  that  act.  Stuart  ^ 
Smith.    \  PagelSS 

PAYMENT  INTOCOURT. 

1.  Though  a  IMeifdAttt,  by  payment 
into  Couflrt,'  admita  efery  qprtiae  of 

'  accbn  itaftcdy*  yet  where  the  Flainl 

'  ^  tiff  tillages  in  hia  dedarition  mult^ 

larious    aiid  Wtoiiihnietit    fecta^    ab 

the  grounds  for  one  inA  the  um? 

elairo,  it  is^  noe  competent  fbr  .th  t 

*    Plaintiff  to  apply  the   I>efieddant' s' 

payment  into  court  of  a  «um  insui  - 

ficicnt  to  meet  aH  the  detnanft  a)' 

leged»  as  evidence   to  proVe  Mudfi 

^     one  of    the  Plkintiff'a  grouads  df 

recovery  as  the  Plaintiff  may  elect 

but  he  must  prove  his  case  by  oth«  r  ^ 

evidence  o^  the 'fi«:t.'      '       ^     45) 

2.  The  Pktfftiff*  on  a  policy  op  6^1 1 
firee  from  average  unless  genera, 
or  the  shi]2  ^yanded*  averred  that 
the  ship  vras  stranded,  bulged,  6i  • 
ouiged^  and  frj^ecked.  The  De- 
fendant paid  money  into  court  ge- 
nerally*     Tl^  j^I^^nliff^r  pffered  the 

,     jr^k^of.Court^for  payment  as  ei>. 
dn^o^  i«  of  a  total  loss,  %  of 'a 


■\. 


stranding  t  Held  that  as  the  losa- 
might,  {consistently  with  tKe  de- 
claration, accrue  by  other  of  the 
alleged  causes  than  stranding,  e.  g* 
as  a  general  average^  the  Plaintiff 
coilU  not  apply  the  payment  into 
court  as  an  admission  of  the  ^tal 
loss,  or  of  the  stranding.  Everth 
V.  Belt.  Pagi  450 

P^ER. 

1^  if  avesfd  w4iich{  in  CQfn{iliance 

wi*  eUtddrtUe  59  &(&  tfi>aa  has 

a  pilot  oii  baar4^>'v«is  deim  another  - 

diip#  aoiactsod  ^fihr  the  tajtiry  cannot 

.bx  #!*w'^iil^>^.namtaitted  agililtft  the 

flnaatfifli  huM  mlat'bebrfwglb)^  against 

liie.f«a«.    Smm  t«  M^^\      258 

Cofifr^  before  the  atatute. .  Bewher  y^ 

' . :  Noiditrim.  Ante.  J.  M6^ 

2.  The  pilot  act  52  G.  S.  e.  89.  /•  S0« 

which    dMods  thhif '  A&l  master  or 

'owiier  thaU  bttaaiweiabla  £h  loss  or 

ibmage  occaptoaad  .byiaiscQqduct 

«r  ^egligfnpe.  of  Mpy,  pil^t^  does  not 

confine  the  exemption    to  loss  or 

idamager  happei^g^.r^a.the  piloted 

shjp^  and  carga^  biK;  f^f^nds  to  dft. 

ppge.jioQ^  by.tl^  #bip  lo.others. 

PLEA  PUIS  DARRIEN  CON- 
.  TINJJAJICE^ 

See  Fbav9,  1« 


PLEADER. 
I.    Of  the  Pom    rf  AdUm  Mnd 

IL  tjfih^F^^^tksMkrm.     '     ' 
SC4.        111.  mm 
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PLEADER. 


III.  When  particular  Maiten  may  bt 
pleaded. 
IV.  Of  Certainty  In  Pleading. 
V.  Of  the  Manner  of  Pleading  in 
general. 
VI.  Of  rule. 
VII.  Of  Surplusage. 
VIII.  IVhai  cured  by  VerScf. 


And  tee  Replevin,  \y%%  4.   Tres- 
pass, 1,  2. 

1.  Whei^  a  FhuDtiff  in  his  replication 
avers  a  record  of  the  same  Court, 
lie  may  at  onoe  pray  that  the  Court 
will  inspect  the  record,  without 
giving  the  Defendant  an  opportu- 
nity to  rejoin  hy  traversing,  ^bt  re- 
cord, and  making  a  perfect  issue 
between  the  parties.  Jaehon  v. 
Wichei.  Page  30 

2.  In  an  action  against  the  hundred 
on  the  Stat.  41  G.  3.  c.  24.t  v>d 
1  G.  1.  //•  2.  €.  5.,  to  recover  the 
damage  sustained  by  the  demolish- 
ing mills  by  persons  unlawfully, 
riotously,  and  tumukuously  assem- 
bled, it  is  not  necessary  to  avnr 
that  the  demolishing  'was  ^donious. 
Beatson  v.  Ruthforth.  45 

3.  Plea  of  judgment  recovered  tn '  an 
action  on  the  case  on  pronuses,  to 

.  the  damage  of  the  Defendant ,  is 
bad  on  general  demurrc^.        \    271 

4.  By  the  words  « the  said  Court  of 
the  Bench,"  in  a  plea,  the  C^^^  of 
Common  Pleas  shall  be  intended. 

^«  .^n^' jjeifimdjint  agrm,  in^cfi^sider* 
itiofi  of  ten  wm^  of  fiOw.'ach, 


to    seal,   on  ot  before    18th  S^ 
teuAer^  ten /or/ «M  bonds  and  v^« 
^  rants  of  attorney  to  confess  ju4g- 
roent,  Co  be  in  such  fbnn,  and  to 
contain  such  clauses,  as  the  Pbdn- 
tifi^s  counsel  shofild  adTise  or  re- 
quire; and  the  Plaintiff  agreed  that 
he  would,  on  xecetviog  the  bonds 
and  warrants  of  attorney  duly  cz- 
'ecated,  paj^  the  I^etenda^t  ten  sums 
of  50(VU   And  m'caK  the  Phintiff 
^  should  not  find,  it   convenient '  oo 
itiii'^epiemjkpr  ^^faj  those  wms, 
the  bonds  .^^..W^^^^r^^^''^^ 
shoufd,     on    tluit   da^y,     be    deli* 
vercA  by  the  IMendpt  to.  f.  W. 
\  as  escrows,  to   be  helA"ux\til  the 
Plaintiff   should    pay  those  sums. 
In  declaring  affainst  the  DeCendant 
for  not  execitti^^  the  bbnds  on  18tli 
of  ^^pi^fliAfli^it  was,:  l«t,  held  suf- 
ficient to  attqpe.  Ihat.tbe  Plaibtiff 
was  ready  and  .wSing^'to  pay  on 
receiving  the  •  bonds*  *Ml  ready  to 
do  all  things  on  his  pnt,  without 
avmittgattWclval'^flb^'lX)  pay,  or 
VeadiMss  lo'sceepttbe^fiMids. 

^     ^    ^^^  '  Pe{ge  314 

6.  2dly,  It  was  held  tJttnMtory'  to 
aver  -that  th^  VlaiiAiff^'^l^sd  had 
advised  or  required"^  ^eertain  bond, 
and  notice  to  the  Defendant.  Levy 
^.LoMIfirSnil'^]        -        '  ». 

7.  Declaration  on '4  ^j^hmtf^that 
seed  was  good,  *««*^M!ldi  W0e- 
fendant  could  warrant,''  held  so£» 
ficient    after  vej'di^       Baiita  ▼. 

vtfibwtofiO  oi'^  h'.'Vi^r-.  v.N'.-^iv^  /40I 


fl'jZ^riut*     ^     t^5l;M^I«i 


^OWER. 


PRACTICE. 
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POWER. 

Limitation  of  stoci  to  tlie  use  of  such 
person  as  S.  TC.  shoum  by  her  last 
w31|  or  any  writing  or  appointment 
in  nature  of  a  will,  to  be  by 
her  signed  and  published  in  the 
presence*  of  and 'attested  bj^  two 
or  more  cr6%b1e  ^tnesses,'  appoint. 
An  appointment  by  wul  y^as  thas 
made:  *<'i[*hese  my  l^dt  Vqueaths, 
«gned  by  na^'tfis  ^tt  Fe^lSl^ 
S.  Af:i  Wfies«\ff.^.  'an<X  H." 
The  testatrk  tol^  eacli  of  tl|e  wit* 

'  neases  that  that  paper  was  W  will : 
Hejd  that  this  was  not  a  sijfficient 
exe^utioq  of  the  power.  MoodU  v. 
Reid  an4X)thm's.  ']     .     Jpage  $56 

,^.,  .PRACTICE,    ..,..:      I 
I; '  Eel0ipe.  t9  PtMfii^^' .-.  \       - ' 

III« .  PligJtngH^aMd:Biku^BBr- 

IV.  Tnulf  iHf^i^^JR^Um*' 
V.  ^Judgmntt  44n4  R^ertm0Ufithe 
*  Protbonoiary. 

VIII.  CftiUnouG  ^fiJ  o.t  y.i.) :  tnu 
IX.  WavirofIr4^fgflgfi^.i  .v 

'^^^M^dfi^  ,6003  e£w  bo^a 

IO:A  r^/ftf/  directed  mto  OMikotility 

cannot  be  veguhrly  served   in  an- 

.  qtlKr  county,  although  it  iuppen 


that  the  same  officer  is  filazer  for 
both  counties.  .  238 

2.  So,  a  cafhu  directed  into  Ktnt 
cannpt  be  well  served  in  the  cinque 
ports.  WtlVtgmi  and  Another  ▼• 
Gregg.  Page  233 

II. 
Atul see  BovJ>9  I., 

1.   Where  a  Plaintiff  sued  in  person, 
and  his  residence  was  unknown  to 
the  Defendant,  ,and  his  servai^t  re- 
fused   to    diddqse  ,  it,    the    Court 
'^ordered   tlai  the  affixing  a  notice 
'of  allowanc^  If^^ail^  and  notice  of 
'  thiir    rule,  MS*  the    prodionolary'f 
olGee,'    ilbiild  'Be    igood    service. 
Wiii'd'^.^'NM^eodte:       '  '       145 

1.  Ii^*  i(h  action  against,  a  magistrate 
for'assauh  IsnA  false  imprisonment, 

''^i^ter  the  general  issue  pleaded  the 

'^'tourt  wllf  i)fem|^^  the  Defendant  to 

withdraw' W  plea  and  pay  money 

into  Cpurty  pleadnig  de  novo.      De^ 

vaynei  v.  JSoys^     ^  33 

2.  A   jDefefn^nt   in,  this   court  may 


withdraw   bi^  JP^^V,  V^nd  plead  d^ 
■ova  on  terms,  if  the  Coi 


. ,  . ^ourt  think  it 

a  nt  case  for  such  indulgence.    Fne 

""'^'■^ff^^'  .. ;.;:    270- 

—  :^>  T^^r.^ Jr..*  1:-:  obtained 


ria  .-ifflcft  not  lo  9^*^j 
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PRACTICE. 


4.  Aad  tbati,  akhoi^b  the  timi^  tp 
plead  expirei  in  the  pcQicediDgi  tenn, 
and  the  Plaintiff  do  not  sign  judg- 
ment tiB  iihe  subsequent  term. 

Pagk  BK 

IV. 

1.  Motions  to  regulate  the  trial  must 
be  madet  not  to  the  Court,  but  to 
the  Judge  who  presides  at  nisifrlus 

886 
*  2.  As,  a  Uod^h  xb  try  ^  caikse  at  a  sit- 
tings in  term,  notwithstand^ig  a 
special  jury  obtained  by  the  oppo* 
,  site  pvty  for  delay*  Johmon  and 
Others  v.  The  Cole  and  Gas  Light 
Company*  ^^ 

3^  An  undertaking  lo  accept  short 
notice  of  trial'  for  the  uttings  after 
term,  gi^^  when  there  is  not  time 
for  short  notice  of  trial  at  the  sit- 
tings*  does  not  compel  the  Defend- 
ant to  accept  short  notice  of  trial  at 
the  adjourned  sittings..  AUott  v. 
Jbboti.  452 

VII. 

1.  Where  ajandlord  defending^  defrays 
the  costs  of  ^tk  ejectment  io  the 
name  of  an  illitciate  tenant,  who 
gives  a  retrauit  of  the  plea  and  'cog^ 
nowi  of  the  aolioo,  tfae  Cvurt  will 
set  atidei  the  reirmmt  aod  ^i^g^n^Ui 
and  perqut  the  lesaor.tp  4eftt)d^a$ 
laodkffd*  J9ai  on  Dmut  jnf  Jjicke 
^.FrunlSiu   •  .-         '9 

2.  A  c^nomf  givea  aft^c  prpoesr  sued 
ovk^aud  befbrfe  dechcationft  is  g^od^ 

'  UfMmdAaatbetPnmJl^nM.noi 

^ Si  The  robreimiringythe  pseMMe  o^ 

an  aitturnejii  Tor  tke  IkfendaiMpoi| 


PRIVILEGE, 

thegtfiog.of  ^w|ut»ptt>C  attorney 

by  a  Defendant  in  custody  extnd» 

to  cognoviii.  U^ 

S.  P.  ArmM  Tt  i40f^ae^         Page  705 


•     ^  PRIVILEGE. 
iei  VB^uiiJRf  U 

1.  An  arrest  within  the  verge  of  the 

padace  is  no  ground  for  disdtargmg 

the    Defendant     out    of'  tuttody. 

^  Sparkt V.  JSpihl.  '    ''  m 

^/ Where  the  mayor  of  a  corporation 
ftuttattorns'  a  corponitur  to  attend  a 
corporate  meeting  ^-ftr' ' the  ■  purpose 
of  an  election  in  obedse)1ce'  to  a 
'  \(^t  'of  maadamuty  wiueh  it  under- 
stood to  be  addressed  to  the  mayor 
'  solely,  and  not  to  the  elasa  of  cor- 
porate officers  to  whiieh^  JDelendant 
belongs,  the  Defendanti  if  arrnted 
while  in  Attendance  on  thaC  eleetioo» 
will  not  be  discharged  from  hb  bail- 
bond  on  motion.  Nixon  t.  Buri^ 
Reedy*  finrt,  ■  682 

8.  Especially  if  there  be  ground  to 
suspect  coUuuon.  "    tf. 

4.  If  an  Irish  peer  is  sued  by  bil^  this 
Court  will  i^ot  stay  the  proceedings 
on  motion,  but  w.iU  ptit  bhn  to  plead 

'  iis  privilege  in  aibatementi^^  I>am 
y .  Lord RenSesham,  '   "67^ 

pRocEEbmos,  brsf  Arri^G 

'    ]'       PROCESS-' 
$tf  Practicb»  I. 

J 
i       -^    ■    -^  PRO- 


PROPERTY-TAX. 


REGULjE  GENERALES.  799 


PROMISSORY  NOTES. 
See  Bills  of  Exchange. 

PROMO*riONS. 

Tirtbt  Wm.  Esq.  made  a  Serjeant. 

Page  257 

GarroWf  Sir  WURami  Knight,  ap- 
pointed Puisne  Baroii  of  the  Ex- 
chequer. ^  889 

Oiffordf  Aaierti  Esq.  appointed  So- 
licitor-General.  90 

Gumey^  Jpbitt  Esq.  made  .King's 
Counsel.  126 

HuUoctj  Johth  Esq.  madea  Seijeant.  1 

MarryaHt  Samuel^  Esq.  made  King's 
Counsel.  •  126 

Oiulov/f  jfrtiur,  Serjeant  at  Law, 
appointed  King's  Serjeant.       ,  126 

,Rkbardif  Sir  Riebard^  Knight,  ap- 
pointed Lord  Chief  Baron  of  the 
Exchequer.  .    889 

Shepherd^  Sir  Samuely  Knight,  ap- 
pointed Attorney-General.  90 

PROPERTY-TAX. 

1.  Where  the  assignee  of  a  term  gave 
up  at  iCcbaelma*  to  a  second  as- 
signee' the  occupation  of  a  house, 
and  afterwards  paid  three  quarters 
of  a  year's  landlord's  property-tax, 
due  at  MlcbaelmaSf  and  handed  over 
the  receipt  to  the  succeeding  occu- 
Dier,.  it  was  held  thajt  the  succeediujg 
'ocf:uniery  P^^^S  ^^^  quarter^  of  a 
years  rent  ^accruing  at  the  follow- 
ing Cbrhimas,  AigfKt  ^dcf' 'ift  pifrt; 
of  his    rent  ^te  receipt  for   pro-j 

'  perty-tax  giVeri  to  (he  former  occu-t 
pier.  ^ 

g^^And  mig'*^  Pl«^  »^  *•  *  paymcntj 


made  hy  himself*      Chnnel  t.  Read 
aad  Aaoiber*  Page  50 

PURCHASER. 
Su  Vjbndor  anp  Purchaser. 


.      RECOGNIZANCE. 

See  Ejectment,  1,  2,  S. 

^  REGUL^  GENERALES.      , 

1*  Upon  all  process  retumahle  the 
last  return  of  any  term^  if  the  Pbin- 
tiff  declares  in  London  or  Mid- 
d/eiex,  and  the  Defendant  lives 
within  twenty  miles  of  London^  the 
Defendant  shall  plead  within  four 
days  after  declaration  filed  or  deli- 
vered with  notice  to  plead  accord- 
ingly,^ without  any  imparlance,  pro- 
vided such  declaration  be  filed  or 
delivered  on  the  day  of  such  retum» 
or  on  the  day  next  after  such  return, 
in  case  the'same,  /.  e,  the  return-day, 
shall 'iK>t  happen  on  a  Sunday  $  in 
whidi'  case  the  Aalntiff  shall  have 

-  the' Whole  of  the  day  fbllo?ring  to 
fife  or  Oliver  such  declaration  as 

'  aferdsaidi  Atidin  case  the  nain« 
%{flr'4eclli&re»  itt  any  othf*  county,  or 

•  ^4he*  DeAildant  lives  above  twenty 
miles  from  London^  the  Defendants 

'^  sHaH^'^ftttd'witiliii  eight  chrys  after 

^'tKe^  disdifMkm  filed-  or 'ndUmred 
'  v4ili^if0tic«  t»  plflM  acc^Mtogly, 

-*  ^Mcbovl  'aby  im|iinande,  provided 

1^ 'iMili>aBdaiit]oa.'faefil^fh«r<dettiered 


^40 


REPLEVIN. 


aft  afoffcaud.    And  it  is  fiirtber  or- 
dered,.  Th*  tilt  »rofcijflow:in  force 

AiF^f^^  fif^^  !^'^^^\P''  third  n- 

PUfiryTerm,  65  C?.  i  .,  ..^/'.^  71 

2.  All  rules  aod  orders  tor  stferiediOi 

to  discharge  Defin^U  o«t  of  cus- 


'protlibpptan^' 
up6i/theii'  *8ignii/g' Ai  'WHt  of 

&tf  CoKDlTIOwi'  1  -  '.  PRAUDt  I  - 

REPAIRS. 

^wCovuTAMT,  I,  S,  S.    AcaciOW  OH 

THKCA8B,1,S. 

replWin.  '    , 

1.  In  avowing  for  rent  under  the  sta- 
tute 11  G*  2.  f.  19.  it  is  not  neces-' 
sary  to  av^r  t^attbejettlcjisi^pued 
in  arrear  at  the  time-of  .th», filing 
avowry  or  conusance*  72 

,2.  In  replevin. fpr.tJ^ng  the  Plain- 
tiff's goods  in  a  dwelUng-l^ouitey 
the  Defendant  nlade  conusance  of 
the  taking  aa,a^d^^tj:^  for  rent  due 
upon  a  demise  to '  the  Plaintiff. 
Plea,  ti«t  atthettAcdftiie^iis^ 
and  rent  lu:(iiW^  the  'IMi^iidailt 
was^vefc'of  A  '9»9^lheli  fe^i^usi 
band :  MM' ditl-  ii  mtm^  W  in^ 
tendiid  ihar  At'  hxA$id  ^eoiWaued 
Hving  at  the  <iflse>of'the  distress 
taken,  tod  that  tbevofisMi  the  fboda 
could  not  be  tibe  PUMiff'st  but  her 


husbancl^t  and'  so  she  had  no  gfound 
Of^mion.'    r     f      .  ^:    .     .  JPagi*n 
8^  laifspkwi^.ad  a«owif  or  coiiu« 
^  simcft  iiis^reiriladaiits  the.  property 
-  <kf  she  gnbdp  in  the  PhuntiSi     ..  jt* 
4.  Buutf  Ite. Plaintiff '«   pWa  tobse. 
.  jqufp(ly  shews  the  property  of  the 
-1  tgi^^'  lo  l^tM"  •««^k«,  ttM^lan- 
iifi^^jeanot  ■UHBtain    th^.  'VCtioa. 
.    GAirArN«i,0mer* .  si* 

^.  A  f/k^k  by  a  §m!^  ll«t  a  j»dg- 
.  Di^Ml  «M  ^o^ipfld.  «giunslhi4^n- 
«ipAl  by  fiw^  Tia.  by  the  Plaintiff 
.   il»>  that  suit. fiowdttleiLtlyptoainng 
tbf;  Defendant  to.  coq^^.and  by 
.    tbr  DefcndanitMsely  and  fraudn- 
;l^tiy.G9lrffiSM4^  the  actioB,  with- 
out anxriiig^^oi3e».is  bad».  97 
6*  The  pi^rti^  to  a  veplevi^  «uit  re^ 
..  ferr^  to  arbitcatioo.  the ^ fime  of 
payment  of  the  rent,  with.  Cretan 
.claims  oC.^e^  .tesnnt  c^.«the  fatnd- 
Jotd  for  dainaget^  with  l^fTtf  ^^g 
,  t)ie.  tenant  to  deduct  thei^,  .iivhen 
.  sMvpfded^  &ojpA,the  r^nt»  ^/oifk  agreed 
t«i  su^^d  prQoeeding8,i  ill,  r^le- 
;  ^.vin  pending  the  refef^qii^v:  After 
award  made,  held  that  the  sureties 
in    the     replevin  bond    were     not 
therebjl^ '  ^  JtsbbJ^tedC  >     ^Moare  v. 

7ii  ^.lMfite««tiQtgk(iA.iiti|e«»lf^ 

:|div^^vgmi»  fsld  .sbaAA  of  the 
I  nl^laiiiliir.  ifi  MrArrteoertaiBty. 

aK^i^itdi«|!tiittigb>TJttd|^^    paar  by 

pit  d«friill<^offddiei(Pbimisff,  tik  arfect 

is  not^ciiBBff?byuthejBtafto^€)f  jeo- 

REPLEVIN^ 


RULE  OFCOURT^ 


SHERIFF. 


T41 


RB;PLEVIlfcBpND. 
1.  It  it  DO  plea  in  debt  on  attpleviaf 
boody  that  the  bond  pfofcported  to 
be  enteied  into  by  twa  nifctiet, 
but  it  execrated  onlf  bj  the  De* 
fendant.    jfutiem  v;  IhmdrtU 

8.  SiMi  thM  if  a  dhevlff  take  a  re- 

plevin-bond  with  one  toeety,^  and 

after  judgment  ^in  feplovia*  for  a 

teturar  tke  >sCttni  faO  to  b«  liiadt, 

idiereon  die  fatf  aist»ainliig''re. 

•covers  i*  an  artioa  agitiniBC  th^  ihe- 

jrtff  4br  uAitbg  inaaffloient  ^edgea, 

tl«  ahtr^  oantfoc  reeorier  againtt 
'the^  Itagle  turetyaaore  thtkt  a 
'  moiety  of  the  tulb  compoted"  of 'the 

rent,   wtiich  the  party  dfttitdmng 

cttabBshet  in  the  rcplcttn-tuk  t6 

bfr  'due;  and  Ae  cottt'  of  that  re- 

pleviti-8uit,  *  '    527 

dl-Whdhdt   a  bond  "iaien    By  the 

^  tbcHff  upon  makMfif '  l^tilivfn,  but 

^'iiot  in 'all   poiirts  cohFormably  to 

the  A?rectfon8  of  the  statute  ll'&-  S. 
*  rilS^/be'asiSgnable,  qikMtei  Austin 
y^^Ho'Mr^.'W"'      "•     '"•   '"327 

|T      'ji'^w     i»jc<^  .I'Wn,  ♦•»      nHj      n\ 

4.  Where   a  Defendant v^tft^Aing.^^^flN^UR^^^^^  .,, 


'SEALER  OF  WRITS*- 
The  tt^ater  of  li^ittr  it  xM  guilty  of  a 
contempt  iii  raRfting^  tM  a  ynk 
on  Sf.  Xafc'fday,  bemg  one  of  the 
holiday  a  appointed  b^  the  atatnte 
5Bi6£ihtf^el:c.^^  t6  bebbaerad. 
Martim  ▼.  BoU.'  Pagt  182 

«EAM«tKF»^  WAGES. 

1.  In  an  action 'Jorteiunan't  waffet. 
.  It  It  not  a  part  of  the  proof  incum- 

.    b^t  on  the  t^laiojuff*  to  thew  that 

.  Mtlntr  and  jfnotttrm  ,      819 

2.  If  the  Pffej^i  would  ditaffirm 
the  Plaintiff's  right  to.waget»  he 
must  prove  the  negative  propo*' 
tition,   thai  'the    iKip    earned    no 


n. 


SERJE^JiT^^T  LAW. 
See  Court  of  Chancery,  !• 

MOTIONS.    . 

^^SfiRJfiAlrt*S^'mN  HALL. 


>n'«oi«>'lMgbtti<wdef*^'«l9telfe4  bet 
^nMt  dodlKiit,  itktt  ea«VSvi4ttr'4lpoii 
.  ^l«btf  isoiiAeri(AeiAgdafttrw4lli»^'diad(f 
^•^dk  rule  of  Court,  enforce  by  atuchi 
Xd  ^mnt  ihm^lU^i^fMiftrbnhnak^ 
io^"^  iildh<TlMM%f^Mr)killtFQbbai^ 
^odibtedMabitodthfdBkHdffJoii  h  4^ 


Pro. 


•  r.  I'J    lit 


SHfeltffF 


ft-joiuH    'if)*.    oJ 

jjHshWifWP  -Mi^mfVk'  .vrith.vthe  per- 
.iL  ifmi^i^^ ,^^^t(y  who  (had.  made  • 
I  (99  b90 A  dtttiaihi  fda  drtit, .  eommen- 
>9um9l».iQltMbaHiffni  Q^leyUbitHtion 
/n«gftii^tlftt>8bc«iff  fat  takiagtvtttuf. 
^^aactaon.    Hart^  qsitamf  t.  Draper.  ^^ ^:,SgM%  pifeagaiiia]id!thi4>ailia«ftmr. 


-M;Yajq3ii 


««U3d  i«ildf^*Bi«thriat4lteAtM'Upm]ty, 


t.1 


releaied 


74f 


SLANDER. 


SOUTHiSEA  COMRANY. 


released  to  the  Sheri£F,  the  Court 
set  aside  the  .release,  and  a  plea 
theteof  pwu  darrA  iontmumue. 
BUby  Y.  Bmf.  Pdjgr4» 

&  Tkc  Covt  vfll  not-  oonpdr  the 
..sboiC  to  trjr  a  right  betwreeo  two 

**  oooficimg  parties,  but  will  compel 
the  party  suing  him  to  mdemnify 
Urn.  Xing  ani'tAtty  Jis9^miet 
of  Watnct  V.  Bridget.  294 

SHIP, 

j4Wi«cLiEN,  1. 

1.  Where  the  owner  of  a  ship,  by  his 
contract,  places  the  entire  yessel 
for  a  time  under  the  sole  controul 
of  the  freighter,  during  that  time 
any  act  of  the  owner  of  the  vessel 
done  in  fraud  of  the  freighter  is  aa 
act  of  barratry.  Soaret  and  An^ 
oiier  ▼.  Tiornten*  627 

2.  The  words  «*  let  to  freight  and 
hire"  are  not  essential  in  order  to 
constitute  the  freighter  sole  owner 
for  the  time.  c^ 

8.  A  covenant  by  the  owner  to  capry 
100  tons  for  the  freighter  from  P. 
to  0.,  at  6/.  per  ton,  and  a  covenant 
by  the  freighter  that  the  com:» 
mander  might  fill  up  the  vessel 
with  any  other  goods  on  freight, 
the  commander  agreeing  thi^t  the 
freighter  •  should  have  the  prefer- 
ence of  shipping  the  other  goods 
if  the  freighter  fills  up  the  vessel, 
he  becomes  complete  owuer  fi>r 
the  time,  and  a  loss  by  the  act  -of 
the  original  owner,  is  a  loss  by 
barratry.  ii. 

SLANDER. 
1.  The  words,  "  She  k  a  great  thief  j 
^        11 


she  ought  .rto/<;hBie^  been  trans- 
ported,'' are  not  in  ^snbstaaoe 
proved  by  evidchcc  of  the  words 
•*  «he  is  *  damned  bad  O^V  die 
ought  to  have  been  transported." 
PageV& 

2^  The  words  ^  afae  oogbc  to  have 
been  transpodt^d,'^  cxprmng  only 
the  opifliDn  of  the  speaker,  are  not 
of  themselves  .lu:doasbfe*  Hancock 
^.Wlnftr.  a. 

S.  At  lepat,  unless  connec^tcd  byinmt- 
endo  with  a  colhlqmum  of  f^ony. 
By  Burroughs  J.  U. 

4.  No  action  lies  for  these  words, 
«*  t  wilf  lake  him'  to  Bow-^trcet  on 
a  chyge  of  forgery,f '  •  without  inn* 
endo.  ^  Harru99^  v.  ^Hig^  im  Error* 

SOUTH^SEA  CpiipANY. 

1.  The  sututef  AAG.-^  t^  77^  made 
it  legal  k^Briiuk  tVipt  t^  trade 
to  the  western  cciutof  ^vaibuitmg^ 
rk^M  although. they  ii^o.: degree 
resorted  thither -for  the  fwpoik  of 
fiaUsg^  wkhoal  lic^me  fftn^  'the 
SomUf-S4^  CosapadyJj  OiB  ^jin- 
viitr  ^^Bt^lap^ '  •  w    -  ( -  >.-    193 

2;  The  sutute  45^  A  S*  A  S4.  made  it 
kSffialt  duni|B>the)war,'i^^#i^i( 
>sabjectshio  .  ei^^oy  <fhr:  duq^  of 
sHaM  vjQ  ^moAtfp.  tttjaMrir  Koeace 
from  <the  Mng-fii  odtlndl^  to  bring 
"goodsy  'tinder  idevi^^>«MiktBDDs, 

t^'lMni^  ll^'>«WMi  '^SMsCmr  ^'^bafi 

'  J§iirAeet%  ^thttt  l)«iJk  A'coitt  frtn 
wnicn  ijiiifiisr-Dsiit  •oipv  inigiit  tm 
port  such  goods.  ,  *  ^^  '^  '  tf. 

Revirsed  itiS^riri    I  S^^aS'enJ 

Alderrtm.  *    '  334 

STAMPS. 


STATUTE  OP  FRAUDS. 


STATUTES. 


743 


STAMPS.  >! 

stnd  ieeFfLApTiCJh-iy,     ,  « 

•  -'-•'■'  * 

1.  Whefc  a  ju^graenC  h*d  b^»  «n. 

*•  t«»d  np^  CO  «#amnt  <rf»tt^fney 

'  givMl  t»n  an  insufficient  stamp*  the 

Court  beid  that!  the  oljMCian  was 

'  cored 'l>7pwctid>9  the  nttmn^nt 

to   be  ettmfxd    with    the"  proper 

*  stmofi.  Bmitai.in  Kith*  ^^g^  174 

!2.>' And  that,  although  the  DWendant 

had  drcady  applied  to  the  Court 

'to  set  aiidbthe  judgment.  '   '-    ib. 

STATtTTE  OP^FRAUDS.    ' 

1«  Whet«e  (he  lesa^  6f  a  hou«e,  imd 

'  his  paftne'i*  in  trade,  agtted  to  pay 
the  lessor  annually,  during  the  re» 
•iduc^  of  X\^  lessee's  term,,  10  per 
cent,  oil  the  cost  of  new  buildings, 

.  if  the  lessor  would  erect  them  i 
..  Held^  l»That  thia*  agreement  was 

i«otM«4uited  by 'thi»  statUCe  of 
^ j-finmdsi/ao  he  \m  w«iiing-  J  IMf  ▼• 
\a»ehul{a$sd  B^mnw-  157 

IU;liktt<itlBoogh)  th»ipartDer;.fototed 

.  ftbtBA^ivMbes,^  una  liaUe  m  this 

:> ia>llatcral . agrcemeni  duang  tfaere- 
/  aidwi  .#fi  the  ifi^nic    ..  iK 

l«l^Ttl?^t^|fi«f  fmbAldae^  iJ]cH.«x. 

c  I  cinHilir,  paiial  ^nUmce  <ihat.a  wolten 
'ji<ofliCractifihtahe,faIeiof  gooda^i^r- 

.iP^tiig,f|ftjbf»:Pajrf»  between  d^  the 
^^  iMf9^,-,a»d  ;A,.tbe,  bayer,^  was  on 
\^B*,^ -^xt  m^^}^ :hin) Q^  af  Agent 

s/iTart. ' ^^-  ,'r  ,r  '.  »^ 

4^  A   i:tui;cha6er  of  gpods  draws  the 
«dge  of  a  shilling  over  the  hfipi  of 


J  tbe.  v«a)do|*|Mattd  ratftma  the  money 
t.4io(uH  h4i.;0iii9ae|M»ckel^ "which:  ia  Ae 
.nontk^^sof  Emglaiul  is  called  ^'4Ehe 
'  4ti^itig  off  a  bargai%"^hiB.j^  not  a 
^  "^art  payment  wi'thrn  -ika^  atatii'tle  of 
fraadl«  Blmikiop  r»  fiJkifi^ii. 
Page  597 

STATUTE  OF  LIMITATIONS- 

iee  LuciTATioK  or  Actions.  ' 

\,  . '  ■  • 

STATUTES    re/erred    to    in    this 

volumel 

]^pw.  1 . 
is.//.  1.  (Quia  Emptores.)  *'  ['   '618 


HsK.  4. 
5.  r.  10.     (Justices.) 

.HMv8. 
9S*  e.  6.     (Shooting.) 

Epw.6. 
3.f.  14.     (  .■    ) 


68 


ih. 


5«r6.  r.S.     (Holidays.)  182 

£x.u. 
27w  c.  IS*     (Hnndfcd.)  45.  n. 

»  ->   .-;.:J4iD*  1*.  ♦  ^  >    . 

fif  •  r.  Id.  «•  11<     (Order  and  disposi- 
( tlon  of  Ainkr«tpt:>  169 

.  .  •     Cah.^.  . 

IT*  c.  8.     ( I>eath  of  party.)         573 
SJ  *:^.^f.'25.  •  (Gamekecpop.)  564 

W.  &M. 

5^  ^  21 .  /.  11»»M  4Stam^. ).  175 

.  i;.  7.     ( Death  of  party. )  574 


744 


STATUTES. 


STOPPAGE  IN  TRANSITU. 


Wm.S. 

8  &  9.  r,  11.  /. 6.     (Death  of  ptoty.) 

Ftf^^  576 

S&9.  r.ll*/*S.      (Asagnment  of 

brewhes.)  254 

9  ft  10.  f.  15.     (Aibitntioii.)        ii. 

Ahn»  - 

5.^.14.i.4.    (Game.)  566 

6.  c.  69.  #•  4.     (Broken.)  268 

9.  r.  21*  i.  47.    (&itf A«&a  Company.) 

200 

Gio.1. 
l.#r.2.r.5.    (Hundred.)  45 

6.  ^.19. 1.2.    (Vagranu.)  65 

Geo.  2. 
2.  ^.  2S.  /.  22.    (AireK.)  64 

11.  tf.  19.  #.  22.    (A^wry  for  rent.) 

72 

/•  2S.  (Replevin-bond.)  S27 

24.^»24./.l.     (Justices.)     '        63 

24.  e*  44.  ^«  4.     ( Payment  of  damages 

into  Court  by  a  magistrate.) 

S3 

6m>*  S* 
9.  c.  29*    (Hundred. )  45 

^.  c.  70.  4.  Sa     (Notice  of  action.) 

63 
4LC.S4.     (Hundred.)  45 

\%c.n*  iSaiM'SiaComfKkj.)   193 

43.  r.  18.  X.  2.    (Affidavit  to  hold  to 

WIO  277 

—  ^.4f6.x.5*    (CofUofExecutiea.) 

179 
/.  S.  (Airest)  £5 

44.  f .  98.  /.  24.    ( Stinps.)         775 


45  c.  34.  (Navigadoo4aws.)  iPa^r  19S 

47.  sen.  1.  r.  23.    (^9«/i(  5:ea#.)     198 

48.  c.  12s'.  /.  1.  (InsolTcnt  Act.)   87 

49.  f.  126.  (Bankrupt.)  604 
51.  <r.84.     (NangationJaw.)        195 

—  e.  124.  #.  1.  (Arrest.)  435 
Lf.csliii.    .  (Local   and   personal. 

Boromgi  Fern  inclosure.)        31 

—  c.  39. 1.  SO.  (Pilot  Act.)  259 
53. /.lOS.  (Insolvent.)  179 
55.     {Roystim  Turnpike  Act)  1 

—  €.  57.  {SoMtt'Sia  Company.)  197 
_  c.  184.  Schedule,  parti.  (Stamps.) 

174 

—  c.  194.     (Apothecary.)  401 

STAYING  AND  SETTING 
ASIDE  PROCEEDINGS, 
&r  PBAcncBt  IX. 

STOPPAGE  IN  TRANSITU. 

1.  Where  goods  are  deliyered  to  ^ 
irendee  at  a  wharf,  who  afterwards 
ships  them  there,  no  subsequent 
stoppage  of  the  goods  m  iramiUm 
can  take  place.  N^hU  ▼.  Adams.  59 

2.  If  a  carrier  after  notice  from  the 
vendor  of  goods  to  stop  them  in 
tramknf  by  mistdie  delivers  them 
to  the  vendee,  the  sale  is  neverthe. 
less  rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the 
vendee.  Lki  amJ  jfmsiiir  y.  Cow- 
hy  and  Others.  169 

3.  And  though,  the  vendee  having 
become  a  bankrupt,  the  goods  have 
passed  into  the  hands  of  his  asng- 
nees,  yet,  inasmuch  as  they  did  not 
come  to  the  possession  of  the  bank* 
rupt  vrith  the  consent  of  the  true 
owner,  they  are  not  in    the  order 

and 


TRESPASS. 

and    diipoiitiDn   of  Uie   bankfupt 
•     wAhm  the  tutate  21  Jmc.  !•  e.  19 
f  •  21.    Liu  and  jtnoiier  v.  Cowley 
and  Otters.  Pi^el69 

SUBSTITUTED  CONTRACT. 

Am  COVSKAHT,  4. 

SUPERSEDEAS. 

Amdiit  RSOOLA  GfeinEEAI,I8»  8. 

The  prothonotary»  making  out  a  writ 
of  iuperseieat  upon  perfectiiig  bailt 
ia  in  (utore  to  retain  the  order  for 
the  iHpenedeoif  whieh  is  exhibited 
to  him  as  his  instructions  for  the 
Loci  V.  CraJdod.  437 


TENDER. 

1.  Upon  a  bare  covenant  for  the  pay* 
ment  of  moneyy  the  defendant  may 
plead  a  tender.  486 

3.  Whether,  on  a  plea  of  tender,  the 
Defendant's  perpetual  readiness  to 
pay  be  traver8abIe^47iMr^.  Johmm 
yr.CUff.  .a* 

TENEMENT. 
Smikf  that  the  liberty  for  the  grantee, 
hb  fiaends  and  servants,'Of  hawking 
and  Ifunting,  is  a  teiiementt  and 
entailabk.  Moon  t.  Sarltf  Ply 
mouib.  614 

TRESPASS. 
1.  Where  the  Pkuntiff  in  his  dechr. 
atioa  avers  a  singk  act  of  trespass 
VOL.VU. 


•VBfl[D(}Ri  ate.        -7^ 

which  the  Defendant  Justifies^  tl^ 
can  be  no  new  assignment.  P^go  166 

2.  Where,  a  Defendant  justifies  a 
trespass  fpr  preventing  a  tortious 
act  of  the  Plaintiff,  if  the  Plaintiff 
relies  on  a  licence  which  rendered 
his  act  lawful,  he  ought  to  reply 
the  licence.    Taylor  r.  Smiii.       ih. 

9.  It  is  a  direct  tresspass  to  iigqre  the 
person  of  aaotbeir  by  driving  a  car- 
riage against  the  carriage  wherein 
such  person  is  sitttng,.altho«ghthe 
last-mentioned  carriage  be  not  the 
propertynor  in  the  possession  of  the 
person  injured.    Roppir  and  Wifi  v. 

TURNPIKES. 
SmActzok,  1. 


VARIANCE. 
And  iH  CbvBNAMT,  1.    AvwviTr, 
2. 

In  aa  actbn  for  maliciously  suing  out 
a  commisdott  of  bankrupt  against 
the  Phuntiffs,  surriving  partners  of 
Mdmnnd  Dmrhy^  as  the  filet  was, 
an  mvetment  that  the  commiasioa 
was  sapersededf  is  not  inx>ved  by  a 
writ  of  supersedeas  to  supersecfe  a 
coomussion  against  the  Plaintiffs  as 
the  surviving  partners  of  Edward 
Darly.  MaUbiWi  and  Jtnoiber  v. 
DicUmon*  399 

{Vide  last  itm  of  enata*) 

VENDOR  AND  PURGHAftER. 

1.  It  is  incumbent  00  the  veftdor  of  a 

5D  lease 


9i9  .:»-at  r^* 


ii2  iw     .y3vinorinEn09n^Asisih^ 


iMi  obcncd  the   leMor't  coMem 

«.  .Un^  a  ooptn^  for  the  I«pjb*Y 
;*"  of Ac^  «?»^«ie  ot a?  ,9^  te«T»f  *  P-**'- 
'    c^^  Jub  jVot  B^  accept  a 

"^  A^^r  new  Icaiej  for  tbc  former 

'  letidue/of  ao  oti  'term  feeing^  in 
oertaio  reipertt  man  ^taittage^us. 
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,  JSfeiiiii«/fc  tldai  tAe  ^urc^ascr  of  an 
•  'i)tf  iAi  4  )Jy  ^ftlfcpUed  tcrin  ofWi 

'  r  We  T^^^  t  wherefore  the 


i  t^:- 


ai#<iencey^irw^  jemaJnjJer 

'  of  'ati  oiS,^  term  ^ib^  ?'  new  laue» 
J  ?i  V^VP^t  ^  ^  ^yenanti,  cpn- 

]  itoip^;!,, but  ,b; n^t  of  a  con- 
diliiBiiLB^  for 

,ipbrt»»t^^y.,,.,,.,:;^  ^.;  Jo  ,  «; 
B.lWJi«rc4ie:j^ii5<AM^ 
of  a  wtq^»rf  i»?P««..»n  l^apk 


^mtAKStjBfHgMKO 

~Ha(  kn^  boa  Jbliipoxs  ^^p!l|M" 

.||e^«;|i^pot  atail  hiniMJ|g0^ J9  .pit- 
irilege  to  aaxad  bf  dnnging  the 
TBMe  to  Mtddbgem.     Lews  mm. 

8.  If  the  Plaintiff  kya  hit  action  in 
the  coaatj  of  j^^  where  no  part  of 
the  caoae  aroie»  and  the  Defendant 

ffloirct  to  <^^W3y{^V7^  ^  ^*^ 
affidavit  that*^  came  of  action 
^  arose  in  dumBamtjacSA^maS^Mk 
'  elsewherei,  which  the  Pbintiff  fal- 

of  action  partly  arose  m  the  county 
of  B.  andiprnqoifr  «iP<diMft>4( 

iakincr   »^-  oifCLunaterUL  crfdinice 
.  wbtr  lins^f  iiwftptnirtw^iiy laivdid 

3.  Th^.^Wf^,F^.^^oft:5*IWCAtllt 


ad   deduce  «  ti|le^ 

baflfc  the  deposit  iacatttctidP  i«Mk*t 

ahe'«ietioaeer«  hsU^lhat'Ke: fliight 
>«eiCiaMasa  recover  iriteatstiofrttie 
idqvidt  la  an  aotjoo  agHMt;  ihe 

^iindor  for.iio^  completinj^hia  ^- 
r^iracW  «9^^^  a'^meat  ol  spq^ 
'  Aumwtm^  flaktiff'a  losiag^^^y 
-.^Wiati^  vol  :lfcac.  ioo.^«f«aiiQe, 
ulMioiaM«ttt^i«t  iMifit^  of   Us 


,tO<*»  npan  «MV».rf^*t  Wdor  ^  ^  ,i,,sr,gns<kf4^  «cei^i!M 

ad   deduce  «  litle^iitdd  ttcotaed  ;    confined  U).,pmBMsprrnM(«lc^d 


w|^..!ft,P«fiiBJ^^ 

Kilta  of  eschauEC*^  k  MhosiMt  MaJUmr* 

wbiui  toe  ^irtr  oar  on    motma 

ilfsr/r.  585 

|5.  Whefe^j^|aJ5HB»J.{h*MlAtf  ^ft 

county 


WARRAN«nWSftTdRNEY.      WESTi«lrtl|CB«Wk,  kc.  W 
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^^^tf^'B^  executed,  and  final  judg- 
brought,    m^ktAa   anigned  fc 


^0  ti£q  on  010 J w  ^  ^o  vin-.o  -*'.) 
■^Jnuoa  srfj  ni  mois  x^'""^!!  nco-jsli 

&«nd8Je'Hh¥'jpi^<l  lAIe*  lie  Mn- 


Si»^ifllSiat,^!Rnfti«^V  ^«cu-a 
7    V  RANT&     •^>iix<i!i 


!•  The  pawoec  of  coflWa,  lodged  ih 
the  WisUlnJm  Docks  and  enteWd 
there  in  the  pawnee's  name,  gave 
up  to  the  pawnor  certain  dL^Wery- 
'\^  notes  thereof,  ^dled  Dock-warranti^ 
having  indorsed  them  with  an  order 
,  for    the    delivery  of  tlie    goods' to 

.   ,^ J    in    exchange^    not  for  €3% 

J.  which  he  might  have  txad,   but  for  i 

check  for  the  dirbt  on  tJie  pawnor'i 

^^  banker,    which    check   was    disW 

rioured  :    the  jiawaor,    having  |  con* 

^    tracted    to.  sell  the    goods    to "  the 

Plain  tifffl,     recei^d     payment    for 

'them,    and    gave    to    the  Plain  tiffi 

^  'the  deirvery.notefl,   with   the  "blink 

above     the    Defend  ant '5    aighktfere 

^Jfor  the  name  of  the  person  to  wh6m 

^^jthef  were  to  be  delivered;    HeW^^l, 

^I^That  the  DefeAdaiit  hatiA^  eihftiBt* 

^'ed  the   pawnor  with  hia  'sipittre 

to  a  blank,  pnrportirig  to  authorise 

^'He  delivery  of  the  goodfe,  art'd  ena? 

^15»d%i«««%^WCHj8eg  g^^^ 

b'4ndr>»  AthMiiKjmseuM  thtm' 

)fi^teedIth8c(tWciiilBnfe)i}£ijBletes 

Ui0oD>ta«ibtf»  oeottaMiididddciie 

'  :^7lBRii^»  fayoMttoaheiitefafci. 

tSMMT^g  Mog  p*6ticiowWaM4a. 
»^btiifiiedf7^iiaai  tiifaeiidtMffo^4lie 
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WEST  IKDIA  DOCK  WARRANTY. 


WeiiJnSa  Docks,  sd  indortement 
OS  these  JdhreiySldtet  or  dock- 
waniQtt  wtfiy  o(F  ftsdf,  and  witli- 
out  inakiBg  the  whevfiDgen  parties 
to  the  order,  eapabte  of  transfer- 
ring any  property  in  the  goods 
thernn  described.  PsgefK 


9*  Wftcther   an  Jiidofseoieiyt  of  the 

^ddifo^lcfaecks^ir  wanUts  of  the 

WeiUlii^  Docks    will   pass  the 

property  in  the  |[oods  thcrcju-mctt- 

'tioned.  Lmcas  ^i.  D9rrUm.  jPngySTS 

WITNESS, 


END  OF  THE  SEVENTH  VOU/lfS- 
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^Hnied  by  A.  Stndiaa,  Ltw  IVInter  to  Hb  Mdci^; 


\ 

I 

4 


r 


3  blD5  ObS  aa^  2Eli 


